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DIBEGTORY  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  HUMOIS. 

CORRECTED  TO  OCTOBER  4,   1915. 


The  Judiciary  department  of  the  State  of  Illinois,  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
ern, Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

REPORTER. 

Samuel  P.  Irwin Bloomington. 

JUSTICES. 

First  Dis/rici— Warren  W.  Duncan Marlon. 

Second  District — William  M.  Farmer Vandalla. 

Third  District — Frank  K.  Dunn Charleston. 

Fourth  District — George  A.  Cooke Aledo. 

Fifth  District — Charles  C.  Craig Galesburg. 

Sixth  District — James   H.   Cartwrioiit Oregon. 

Seventh  District — Orbin  N.  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing Justice  the  Justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Cartwright 
is  the  present  Chief  Justice. 

CLERK. 

Charles  W.  Vail,  Chicago. 

LIBRARIAN. 

Ralph  H.  Wilkin,  Springfield, 
(lii) 


iv  Appellate  Courts  of  Illinois. 

(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  olerk 
is  elected  in  each  district 

REPORTERS. 

Reported  by  the  publishers'  editorial  staff. 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clerk — James  S.  Mclnerney,  Michigan  Blvd.  Bldg.,  Chicago. 
\Vm.  H.  McSurely,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Jessk  Holdom,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Frank  Baker,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

BRANCH  B.* 
Martin  M.  Gridlet,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Albert  C.  Barnes,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  P.  McGoorty,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

BRANCH  C.** 
Hugo  Pam,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Clarence  N.  Goodwin,  Justice,  Michigan  Blvd.  Bldg..  Chicago. 
John  M.  O'Connor,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 


SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clerk — Christopher  C.  Duffy,  Ottawa. 

Dorrance  Dibell,  Presiding  Justice,  Joliet 
DuANE  J.  Carnes,  Justice,  Sycamore. 
John  M.  Nieiiaus,  Justice,  Peoria. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark,   Coles,   Cumberland,   DeWitt,   Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,   Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,    Moultrie,    Piatt,    Pike,    Sangamon,    Schuyler,    Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clerk — George  L.  Tipton,  Springfield. 

Edgar  Eldredge,  Presiding  Justice,  Ottawa. 
Emery  C.  Graves,  Justice,  Geneseo. 
George  W.  Thompson,  Justice,  Galesburg. 

•  This  court  l8  a  branch  of  the  Appellate  Court  of  the  first  dlntrict,  and  li 
held  by  three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme Court  under  the  provisions  of  the  act  of  the  General  Assembly,  ap- 
proved June  2,  1897.  Kurd's  Statutes,  1897.  508,  Laws  of  1897.  186.  J.  &  A. 
1    29S 1 

••  Established  under  act  of  June  6,  1911,  J.  &  A.  |  2989. 
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FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond.  Clay,  Clinton,  Craw- 
ford,  Edwards,  EfBngham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton,   Hardin,   Jackson,    Jasper,    Jefferson,    Johnson,    Lawrence, 
Madison,  Marlon,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph. Richland.  Saline,  St.  Clair,  Union,  Wabash,  Washington, 
Wayne.  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
Clekk — Charles  C.  Johnson,   Mount  Vernon. 

Habby  Higbee,  Presiding  Justice,  Pittsfield. 
James  C.  McBbide,  Justice,  Taylorville. 
Frank  H.  Boqgs,  Justice,  Urbana. 


(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
seventeen  judicial  circuits,  as  follows:* 

FIRST  CIBCUIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judges:      A.  W.  Lewis,  Harrisburg. 

DeWitt  T.  Habtwell,  Marion. 

William  N.  Butleb,  Cairo. 

SECOND   CIRCUIT. 

The  counties   of   Hardin,   Gallatin,   White,   Hamilton,   Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:     J.  C.  Eagleton,  Robinson. 
Julius  C.  Kern,  Carmi. 
Charlbs  H.  Miller,  Benton. 

thibd  circuit. 
The  counties  of  Randolph,   &ionroe,   St.   Clair,   Madison,   Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnreuteb.  Nashville. 

Geoboe  a.  Cbow,  East  St.  Louis. 
J.  F.  GiLLHAM,  Edwardsville. 

FOURTH   circuit. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  EfBngham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:     WbT.  B.  Wright,  Effingham. 

James  C.  McBride,  Taylorville. 
Thomas  M.  Jett,  Hillsboro. 

FIFTH   CIBCUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:      John  H.  Mabshall,  Charleston. 

Walter  Breaver,  Toledo. 

Augustus  A.  Partlow,  Danville. 

"~i  l,aw»    1897,  188,  JTa  A.  f   8070. 
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SIXTH    CIBCUIT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  Macon,  DeWltt  and 
Piatt 

Judges:     Geo.  A.  Sentel,  Sullivan. 
Wm.  K.  Whitfield,  Decatur. 
Fea^nklin  H.  Boogs,  Urbana. 

seventh  circuit. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 
Jersey. 
Judges:    James  A.  Creigiiton,  Springfield. 

Frank  W.  Burton,  Carlinville. 

NoBMAN  L.  Jones,  Carrollton. 

'  eighth  circuit. 

The  counties  of  Adams,   Schuyler,   Mason,   Cass,   Brown,   Pike, 
Calhoun  and  Menard. 

Judges:    Harry  Higbee,  Pittsfleld. 
Albert  Akers,  Quincy. 
Guy  R.  Williams,  Havana. 

NINTH  CIRCUIT. 

The  counties  of  Knox.  Warren,  Henderson,  Hancock,  McDonough 
and  Fulton. 
Judges:    George  W.  Thompson,  Galesburg. 
Harry  M.  Waggoner,  Macomb. 
Robert  J.  Grier,  Monmouth. 

TENTH  CIRCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  Tazewell 

Judges:    John  M.  Niehaus,  Peoria. 
Theodore  N.  Green,  Pekin. 
Clyde  E.  Stone,  Peoria. 

eleventh  circuit. 
The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 
Judges:    Sain  Welty,  Bloomlngton. 

George  W.  Patton.  Pontiac. 

Thomas   M.   Harris,   Lincoln. 

twelfth  circuit. 

The  counties  of  Will,  Kankakee  and  Iroquois. 

Judges:    Dorraxce  Dibkll,  Joliet 

Arthur  W.  Deselm,  Kankakee. 
Frank  L.  Hooper,  Watseka. 

thirteenth  circuit. 
The  counties  of  Bureau,  La  Salle  and  Grundy. 

Judges:    Samuel  C.  Stough,  Morris. 
Joe  a.  Davis,  Princeton. 
Edgar  Eldredge,  Ottawa. 
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FOURTEENTH    CIRCUIT. 

The  counties  of  Rock  Island^  Mercer,  Whiteside  and  Henry. 
Judges:     William  T.  Church.  Aledo. 

Frank  D.  Ramsay,  Morrison. 

Embrt  C.  Graves,  Oeneseo. 

FIFTEENTH    CIRCUIT. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 
Judges:    Richard  S.  Fabrand,  Dixon. 

James  S.  Baume,  Galena. 

Oscar  E.  Heard,  Freeport' 

SIXTEENTH  CIRCUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  KendaU. 
Judges:    Clinton  F.  Irwin,  Elgin. 

DuANE  J.  Carnes,  Sycamore. 

Mazzini  Slusser,  Downers  Grove. 

SEVENTEENTH    CIRCUIT, 

The  counties  of  Winnebago.  Boone,  McHenry  and  Lake. 
Judges:    Arthur  H.  Frost.  Rockford. 

Charles  H.  Donnelly,  Woodstock. 

Claire  C.  Edwards,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  ludicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  judeea 
of  the  Circuit  and  Superior  Courts  are  judges,  ex  officio,  of  the 
Criminal  court. 

CRIMINAL  COURT. 
Clerk— Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clerk—John  W.  Rainey,  County  Building,  Chicago. 

JUDGES. 

Richard  S.  Tuthill.  David  F.  Matchett 

Jesse  A.  Baldwin,  Jqhn  Gibbons, 

Frank  Baker.  Lockwood  Honore, 

KicKHAM  Scanlan,  George  Kersten 

Thomas  G.  Windes,  John  P.  McGoortt 

Merritt  W.  Pincknet,  Frederick  A.  Smith 

Jesse  Holdom.  Chablks  M.  Walker, 

Victor  P.  Arnold,  Qeo.  F.  Barrett, 

David  M.  Brothers,  Thomas  Taylor,  Jr.. 

Chas.  M.  Thomson,  Qscar  M.  Torrison. 
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SUPERIOR  COURT. 
Clebk — RiCHABD  J.  McGbath,  .  Ck)unty  Building,  Chicago. 

JUDGES. 

WitxiAM  H.  McSuBELT,  Marcus  A.  Katanaoh, 

John  M.  O'Connor,  Joseph  H.  Fitch, 

Theodore  Brentano,  Henry  V.  Freeman, 

Richard  B.  Burke,  Albert  C.  Barnes, 

Robert  E.  Turnet,  Hugo  Pam, 

William  Fenimobe  Cooper,  M.  L.  McKixley, 

William  E.  Dever,  Clarence  N.  Goodwin, 

Martin  M.  Gridley,  Charles  M.  Foell, 

Charles  A.  McDonald,  Denis  E.  Sullivan. 


(5)  CITY  COURTS. 

City  Courts  existing  prior  to  the  Constitution  of  1S70  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  ft 
A.  ^  3309,  and  when  so  established  have  Jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  in  relation  to  courts  of  record  in 
cities,"  approved  May  10,  1901,  J.  ft  A.  K  3289. 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunnegan,  Judge.  Allan  G.  Macdonald,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Mangan,  Judge.  W.  C.  Flanniqan,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  Cooke,  Judge.  John  Listmann,  Clerk, 

THE  CITY  COURT   OF  BENTON. 
R.  E.  Hickman,  Judge.  Loran  Morgan,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
H.  C.  MoRAN,  Judge.  Ernest  Hipsley,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albkbt  D.  Rodenbero,  Judge.  Guy   C.   Livesay,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Charles  A.  Quackenbtjsh,  Judge.        Cora  Daniels,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Charles  H.  Bowles,  Judge.  Edward  H.  Kirgis,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
Harry  W.  McEwen,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Harry  Barrett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Robert  H.  Flanniqan, 
W.  M.  Vandeventer,  Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Frank  E.  Shopen,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
M.  R.  SuLUVAN,  Judge.  Jack  Mellon,  Clerk. 
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TFIE  CITY  COURT  OF  HARRISBURG. 
Wh.  H.  Pajusu,  Jb.,  Judge.  Homeb  Wade,  Clerk. 

THE  CITY  COURT  OF  HERRIN. 
Robert  T.  Cook,  Judge.  Vebnell  Pebbt,  Clerk. 

THE  CITY  COURT  OF  JOHNSTON  CITY. 
J.  H.  Clayton,  Judge.  J.  E.  Sullins,  Clerk. 

THE  CITY  COURT  OF  KEWANEE. 
H.  Sterling  Pomeboy,  Judge.  Charles  L.  Rowley,  Clerk. 

THE  CITY  COURT  OF  LITCHFIEILD. 
Dan  W.  Maodox,  Judge.  Lauretta  Salzman,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
JosiE  Wbstfall,  Judge.  Wm.  B.  Martin,  Clerk. 

THE  CITY  COURT  OF  MARION. 
W.  O.  Potter,  Judge.  Geo.  T.  Carter,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY  COURT  OF  MOLINE. 
G.  O.  DiETZ,  Judge.  Geo.  A.  Schbadeb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  FoBNOFF,  Judge.  G.  W.  Marsland,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
William  Hawthobnb,  Judge.  Antox  Musatte,  Clerk. 

THE  CITY  COURT   OF   STERLING. 
Carl  E.  Sheldon,  Judge.  Eabl  L.  Hess,  Clerk. 

THE   CITY   COURT   OF   WEST   FRANKFORT. 
H.  R.  Dial,  Judge.  Pearl  Beattie,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Spbecheb,  Clerk. 

(6)     MUNICIPAL  COURT  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905    (L.   1905,  p.  158),  J.  ft  A. 
^Z  3313  et  seq. 

Fbank  p.  Danisch,  Clerk. 

CHIEF   justice, 

Harby  Olson, 
associate  judges. 

Habbt  M.  Fisheb  Joseph  S.  La  But  Samttel  H.  Tbtjde 

Edwabd  T.  Wade  John  R.  Newcomeb  Joseph  E.  Ryan 

John  K.  Pbindivillb  ^John  R.  Cavebly  Edmund  K.  Jareckt 

Joseph  P.  Raffebty  Chas.  A.  Williams  Charlks  N.  Goodxow 

John  Coubtney  Jacob  H.  Hopkins  Patbick  B.  Flanagan 
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DURING  THE  TEAR   1915. 


James  Hughes,  Appellee,  t.  Illinois  Central  Railroad 

Company,  Appellant. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  William 
C.  Johns,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed.    Opinion  filed  April  16,  1915. 

Statement  of  the  Case. 

Actio^  by  James  Hughes  against  the  Illinois  Central 
Bailroad  Company  for  personal  injuries.  The  plain- 
tiff recovered  a  judgment  for  $1,000,  from  which  the 
defendant  appeals. 

The  evidence  showed  that  the  plaintiff  was  a  tres- 
passer in  the  nighttime  on  the  tracks  of  the  defend- 
ant, and  that  while  trying  to  avoid  one  engine  he  was 
struck  and  injured  by  a  backing  locomotive  on  an- 
other track. 

Crea  &  HousuM,  for  appellant;  John  G.  Drennan, 
of  counsel. 

Jacob  L.  Walden  and  James  W.  Montgomery,  for 
appellee.  \ 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision^ 

Railroads,  S  508* — injury  to  trespasser  on  track.  The  evidence 
In  an  action  against  a  railway  company,  held  to  show  that  the 
plaintiff  was  not  entitled  to  recover  for  personal  injuries,  sustained 
while  a  trespasser  in  the  nighttime  on  the  tracks  of  the  4^fendant, 
by  being  struck  by  a  backing  engine  as  he  was  attempting  to  avoid 
a  locomotive  on  another  track. 


Charles  E.  Stewart,  Appellee,  v.  J.  M.  Clark,  James  T. 
B.  Butledge,  Abner  J.  Dodson  and  George  W. 
Stubblefleld,  Appellants. 

1.  Fraud,  $  115* — sufficiency  of  evidence  in  action  for  misrep- 
resenting financial  worth  of  person.  A  verdict  for  .the  plaintiff 
held  sustained  by  the  evidence,  in  an  action  for  fraud  and  deceit 
in  inducing  the  plaintiff  to  sell  chattels  on  credit  to  a  third  per- 
son, by  misrepresenting  his  financial  worth  and  the  value  of  notes 
put  up  by  him  as  collateral  security. 

2.  Appeal  and  error,  §  1421* — when  technical  errors  not  ground 
for  reversal.  Technical  errors  in  admitting  evidence  or  in  giving 
or  refusing  instructions  will  not  Justify  the  reversal  of  a  Judgment 
which  is  sustained  by  the  evidence,  where  the  merits  are  with  the 
appellee. 

3.  Appeal  and  error,  I  1186* — when  denial  of  excessive  number 
of  requested  instructions  not  error.  Where  an  unreasonable  num- 
ber of  instructions  are  requested,  a  Judgment  will  not  be  reversed 
for  slight  errors  in  refusing  some  of  them. 

4.  Instructions,  §  94* — <is  to  disregarding  testimony  of  witnesses 
testifying  falsely.  An  instruction  that  the  Jury  should  disregard 
all  of  the  testimony  of  a  witness  who  wilfully  and  knowingly 
testified  falsely  to  any  material  fact,  except  in  so  far  as  he  was 
corroborated  by  other  credible  evidence  or  facts  and  circumstances, 
held  not  reversible  error,  where  the  facts  and  circumstances  of  the 
case  were  not  close  and  conflicting  on  any  material  question. 

•See  nilnois  Notes  Diffeet,  YoU.  XI  to  XT,  and  Cumulative  Qaaiterly, 
topic  and  tection  nnmbor. 
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5.  Fraud,  §  118* — damages  far  misrepresenting  financial  condir 
tion  of  person.  In  an  action  for  fraud  and  deceit  for  inducing 
the  plaintiff  to  sell  chattels  to  a  third  person  on  credit,  by  mis- 
representing his  financial  condition  and  the  value  of  notes  put  up 
by  him  as  collateral,  the  plaintiff  may  recover  as  damages  money 
paid  one  of  the  defendants  as  a  commission  for  making  the  sale. 

6.  Fraud,  9  115* — dam4iges  for  misrepresenting  person's  financial 
condition.  The  measure  of  damages  In  an  action  for  fraud  and 
deceit  in  inducing  the  plaintiff  to  sell  chattels  to  a  third  person 
on  credit,  by  misrepresenting  his  financial  condition  and  the  value 
of  notes  put  up  by  him  as  collateral  security,  is  the  difference  be- 
tween the  actual  value  of  the  notes  and  what  their  value  would 
have  been  had  the  representations  been  true. 

7.  Fraud,  9  135* — instructions  as  to  damages  for  misrepresent- 
ing person's  financial  condition.  An  instruction  in  an  action  for 
fraud  and  deceit,  in  inducing  the  plaintiff  to  sell  chattels  to  a 
third  person  by  misrepresenting  his  financial  condition  and  the 
value  of  notes  put  up  by  him  as  collateral  security,  to  the  effect 
that  the  measure  of  damages  was  the  agreed  price,  together  with 
money  paid  one  of  the  defendants  as  a  commission  for  making 
the  sale,  held  harmless  error,  where  the  notes,  if  of  any  value^  were 
unavailing  to  the  plaintiff. 

8.  Appeal  and  error,  9  1387* — when  error  in  admission  of  evi^ 
dence  not  reversible  error.  Errors  in  t)^e  admission  of  evidence 
will  not  be  considered  by  the  Appellate  Court  where  they  are  so 
superficially  presented  that  it  is  impossible  to  tell  wherein  the 
errors  li& 

9.  Appeal  and  error,  f  1160* — when  rehearing  not  granted  on 
questions  not  raised  on  original  hearing.  A  rehearing  will'  not 
be  granted  by  the  Appellate  Court  for  the  purpose  of  reviewing 
questions  not  raised  on  the  original  hearing. 

10.  Fraud,  9  69* — when  return  of  collateral  condition  precedent  to 
action  for  misrepresenting  person's  financial  condition.  Before 
bringing  an  action  for  fraud  and  deceit  in  inducing  the  plaintiff  to 
sell  chattels  to  a  third  person  on  credit,  by  misrepresenting  his 
financial  condition  and  the  value  of  notes  put  up  by  him  as  collat- 
eral, the  plaintiff  need  not  return  the  notes  to  the  latter,  where 
he  was  not  a  party  ^o  the  action. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLOSTiN  D.  Myers,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1914.  '  Affirmed.  Opinion  filed  May  26,  1915.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 


•flee  Illinoto  Notes  Digest,  YOI0.  XI  to  XV,  and  CnmnlaAtye  Qiutftorlj,  nmo 
topic  and  loctloii  number. 
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Stead,  Woodwabd  &  Hibbs,  Habt,  Fleming  &  Pbatt 
and  S.  P.  EoBiNSON,  for  appellants. 

Welty,  Sterling  &  Whitmobe,  for  appellee. 

Mr.  Presiding  Justice  Eldrbdge  delivered  the  opin- 
ion of  the  court. 

Appellee  recovered  a  judgment  against  appellants 
for  damages  in  the  sum  of  $3,489.65  in  an  action  on 
the  case  for  fraud  and  deceit,  to  reverse  which  this* 
appeal  is  prosecuted. 

The  declaration  consists  of  two  counts  which  are  not 
materially  different,  and  aver,  in  substance,  that  on 
March  24, 1911,  appellee,  a  resident  of  McLean  county, 
was  owner  and  possessed  of  eight  head  of  percheron 
and  coach  horses  of  the  value  of  $4,000;  that  appel- 
lants, together  with  J.  M.  Clark,  wickedly  contriving 
and  conspiring  together  to  cheat,  wrong  and  defraud 
appellee,  and  to  obtain  possession  of  the  horses  with- 
out paying  him  the  value  of  the  same,  applied  to  ap- 
pellee to  sell  to  said  Clark  the  horses  upon  a  credit 
of  four  months'  time;  that  for  the  purpose  of  induc- 
ing appellee  to  sell  to  Clark,  who  was  then  unknown 
to  appellee  and  who  was  without  money  or  property 
and  wholly  worthless  financially,  appellants  falsely 
and  fraudulently  represented  to  appellee  that  Clark 
was  a  man  of  property  and  means,  an  extensive  dealer 
and  trader  in  horses,  that  he  was  able  to  pay  for  said 
horses  and  would  put  up  good  collateral  security  suf- 
ficient to  secure  the  payment  of  the  purchase  price 
thereof,  and  that  the  securities  put  up  on  behalf  of 
Clark  as  collateral  were  valuable  and  ample  security 
for  the  purchase  price;  that  on  the  faith  of  said  rep- 
resentations that  Clark  was  a  responsible  party  finan- 
cially and  his  securities  valuable,  and  relying  upon  the 
same  and  believing  the  same  to  be  true,  appellee  sold 
to  Clark  the  horses  for  $3,W)0  upon  a  credit  of  four 
months*  time;  that  said  representations  were  each  and 
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all  utterly  false  and  untrue  at  the  time  they  were 
made  and  that  appellants  knew  them  to  be  untrue; 
that  they  were  made  for  the  sole  purpose  of  defraud- 
ing appellee  as  aforesaid ;  that  said  Clark  at  the  time 
was  wholly  insolvent  and  that  said  collateral  securities 
were  wholly  worthless,  all  of  which  was  known  to 
appellants  at  the  time. 

An  opinion  was  rendered  by  this  court  at  the  Oc- 
tober term,  1914,  affirming  the  judgment  and  at  said 
term  a  rehearing  was  granted.  The  errors  assigned 
and  relied  upon  to  reverse  the  judgment  are:  First, 
that  the  verdict  is  contrary  to  the  manifest  weight  of 
the  evidence ;  second,  in  the  giving  and  refusing  of  in- 
structions; and  third,  in  the  admission  of  evidence. 

Much  evidence  was  taken  in  the  case,  making  the 
record  very  voluminous,  and  no  useful  purpose  would 
be  served  in  attempting  to  discuss  it  in  this  opinion. 
After  again  carefully  considering  all  the  evidence  in- 
troduced, we  are  convinced  that  it  fully  sustains  the 
verdict  of  the  jury  on  the  facts  and  that  the  merits  of 
this  case  are  with  appellee.  This  being  true,  mere 
technical  errors  on  the  admission  of  evidence  or  the 
giving  or  refusing  of  instructions  will  not  justify  a 
reversal  of  the  judgment.  Ford  v.  Fori,  257  111.  341 ; 
Lehigh  Valley  Transp.  Co.  v.  Post  Sugar  Co.,  228  HI. 
121;  City  of  Beardstown  v.  Clark,  204  111.  524;  Swisher 
V.  Deering,  204  111.  203 ;  Toum  of  Wheaton  v.  Hadley, 
131  111.  640.     , 

Sixty-nine  instructions  were  offered  on  behalf  of 
appellants.  The  court  gave  sixteen  of  these,  appar- 
ently covering  every  phase  of  the  case.  Fifty-three 
were  refused,  and  the  refusal  of  a  large  number  of 
these  is  assigned  as  error.  In  reference  to  the  offering 
of  such  an  unreasonable  number  of  instructions,  we 
quote  from  the  language  of  the  Supreme  Court  in 
the  case  of  Clifford  v.  Pioneer  Fire-Proofing  Co.,  232 
111.  150: 

**The  attorneys  for  appellant  presented  to  the  court 
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forty-seven  instructions,  of  which  the  court  gave  to 
the  jury  twenty-three  and  the  rest  were  refused.  It 
would  be  impossible  to  formulate  forty-seven  different 
propositions  of  law  relating  to  the  issues  in  this  case, 
and  the  instructions  were  necessarily  mere  repetitions 
of  the  same  principles,  so  far  as  they  stated  the  law 
and  were  applicable  to  the  case.  The  court  gave  sev- 
eral instructions  on  each  of  the  material  propositions 
and  would  have  been  justified  in  refusing  many  that 
were  given.  While  attorneys  have  a  right  to  present 
to  the  court  as  many  instructions  as  they  deem  neces- 
sary, they  must,  of  course,  expect  that  if  they  present 
such  a  number  as  were  offered  in  this  case  they  will, 
of  necessity,  receive  but  hasty  and  scant  attention. 
Useless  burdens  were  imposed  upon  the  trial  court  in 
the  examination  of  the  volume  of  instructions  offered, 
and  in  such  a  case  a  court  of  review  would  be  very 
loath  to  reverse  a  judgment  if  some  slight  error  had 
been  committed  by  the  court. ' ' 

The  above  case  is  pertinently  applicable  to  the  case 
at  bar. 

It  is  most  earnestly  contended,  however,  that  the 
giving  of  two  instructions  on  behalf  of  appellee  consti- 
tute reversible  error.  Instruction  No.  2,  given,  is  as 
follows : 

**The  court  instructs  the  jury,  that  if  you  believe 
from  the  evidence  in  this  case  that  any  witness  has 
wilfully  and  knowingly  testified  falsely  to  any  mate- 
rial fact  in  this  case,  then  you  may  entirely  disregard 
all  of  the  testimony  of  such  witness,  except  in  so  far 
as  the  testimony  of  such  witness  may  be  corroborated 
by  other  credible  evidence  or  facts  and  circumstances 
shown  in  this  case  which  you  do  believe.  *' 

The  giving  of  one  substantially  similar  in  the  case 
of  Chicago  S  A.  R.  Co.  v.  Kelly,  210  111.  449,  was  held 
to  be  reversible  error.  In  connection  with  the  giving 
of  the  instruction  in  that  case,  the  court  said : 

^*  There  was  upon  the  question  of  the  length  of  time 
the  train  stopped  at  the  Braidwood  station, — ^which 
was  a  material  question, — a  sharp  conflict  in  the  evi- 
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dence,  and  in  that  state  of  the  record  it 'was  important 
that  the  jury  should  have  been  correctly  instructed 
as  to  the  law  of  the  case,  especially  as  to  the  rule  which 
should  govern  them  in  weighing  the  evidence  of  the 
respective  witnesses." 

It  is  insisted  by  appellee  that  under  the  rules  of 
grammatical  construction,  the  words  **  which  you  do 
believe''  qualify  the  words  '* facts  and  circumstances," 
not  the  words  *  *  credible  evidence, ' '  and  for  this  reason 
this  instruction  is  distinguishable  from  that  in  the 
Kelly  case,  supra.  Whether  this  contention  be  correct 
or  not,  we  do  not  think  that  the  facts  in  this  case  are 
so  close  and  conflicting  on  any  material  question  that 
the  giving  of  the  instruction  was  so  prejudicial  as  to 
constitute  reversible  error. 

The  seventh  instruction  given  for  appellee  is  as  fol- 
lows: 

**The  court  instructs  the  jury,  that  if  you  find  the 
issues  for  the  plaintiff  then  in  assessing  plaintiff's 
damages  you  should  allow  the  plaintiff  the  amount  \ 
agreed  upon  by  said  parties  as  the  purchase  price  of 
said  horses,  and  such  money  as  you  find  from  the  evi- 
dence, if  you  do  so  find,  was  pAid  to  the  defendant 
Dodson,  as  commission  on  the  sale  of  said  horses,  and 
interest  on  such  sums  at  the  rate  of  five  per  cent,  per 
annum  from  the  date  that  said  horses  were  sold." 

Appellants  claim  that  this  instruction  does  not  an- 
nounce a  correct  rule  for  the  measure  of  damages  for 
two  reasons:  First,  it  includes  the  commission  paid 
by  appellee  to  appellant  Dodson ;  and  second,  that  the 
true  measure  of  damages  is  the  difference  between  the 
fair  cash  market  value  of  the  horses  and  the  vdlue  of 
the  notes  given  in  payment  therefor. 

The  evidence '  shows  that  appellant  Dodson,  while 
pretending  to  act  as  agent  for  appellee,  was,  in  fact, 
in  the  conspiracy  with  the  other  appellants  to  defraud 
appellee  out  of  the  horses  by  palming  off  on  him  the 
worthless  notes  in  question.  Appellee  paid  Dodson 
$100  as  his  commission  for  procuring  the  sale  of  the 
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horses.  This  is  an  action  for  fraud  and  deceit,  and 
the  procurement  of  the  payment  of  this  commission 
by  fraud  was  an  element  of  damage  which  appellee 
had  a  right  to  recover. 

The  rule  as  to  the  measure  of  damages,  eliminating 
the  question  of  a  commission,  presented  by  the  second 
objection  of  appellants  to  the  instruction  cannot  be 
sustained.  The  value  of  the  horses  was  not  in  ques- 
tion. The  price  had  been  fixed  by  the  parties  them- 
selves at  $3,000.  Appellee  was  entitled  to  the  benefit 
of  his  bargain.  The  gravamen  of  the  action  was  the 
fraud  and  deceit  in  representing  to  appellee  the  value 
of  the  notes  given  in  consideration  for  the  horses,  and 
the  damage  which  appellee  was  entitled  to  recover 
was  the  difference  between  the  actual  value  of  the 
notes  and  what  their  value  would  have  been  if  the  rep- 
resentations made  had  been  true.  Schmtters  v. 
Springer,  236  111.  271.  The  declaration  alleges  that 
the  notes  were  worthless  and  of  no  value.  The  proof 
for  appellee  tended  to  show  that  they  were  worthless, 
and  the  contention  of  appellee  throughout  the  case  was 
that  they  were  of  no  value.  While  this  instruction 
does  not  announce  the  rule  as  to  the  measure  of  dam- 
ages as  a  technical  abstract  proposition  of  law,  yet  it 
tells  the  jury  that  if  it  should  find  from  the  evidence 
the  issues  in  favor  of  the  plaintiff,  that  is,  the  issue, 
among  others,  that  if  these  notes  were  fraudulently 
represented  to  appellee  to  be  good  when  they  were  in 
fact  worthless,  then  it  should  allow  the  plaintiff  the 
amount  agreed  upon  by  the  parties  as  the  purchase 
price  of  the  horses.  The  principal  note  given  by  Clark 
to  appellee  for  $3,000  representing  the  purchase  price 
for  the  horses  was  beyond  any  question  absolutely 
worthless.  Clark  was  simply  a  straw  man  who  owned 
no  property  of  any  kind  and  as  soon  as  the  transac- 
tion was  consummated  left  for  the  State  of  Oregon. 
The  two  collateral  notes,  secured  by  a  third  mortgage 
on  certain  residence  property  for  $2,400  each,  executed 
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by  a  man  by  the  name  of  Allen,  a  resident  of  Missouri, 
payable  to  Clark  and  delivered  to  appellee  with 
Clark's  note,  were  not  indorsed  by  Clark,  and  there 
was  no  assignment  of  the  mortgage  by  Clark  to  ap- 
pellee. Assuming  that  these  collateral  notes,  sup- 
posedly secured  by  the  third  mortgage  on  the  property, 
represented  an  equity  in  the  property  of  some  value, 
then  when  the  principal  note  executed  by  Clark,  pay- 
able to  appellee,  for  $3,000  became  due,  appellee  had 
as  consideration  for  his  horses,  (1)  the  worthless 
Clark  note;  and  (2)  the  two  collateral  notes  executed 
by  said  Allen,  payable  to  Clark,  unindorsed,  non-ne- 
gotiable and  not  due,  supposedly  secured  by  a  third 
mortgage,  unassigned,  on  property,  the  highest  value 
of  which  any  witness  for  appellants  has  placed  thereon 
being  $5,000,  and  on  which  were  two  prior  mortgages 
amounting  to  $3,000  and  accumulated  interest.  There 
was  no  contract  that  the  collateral  could  be  sold  and 
the  proceeds  applied  on  the  Clark  note.  Clark,  the 
maker  of  the  principal  note  Jiad  fled  from  the  State, 
and  Allen,  maker  of  the  collateral  notes  was  a  resident 
of  Missouri.  Under  the  above  facts,  in  what  way  could 
appellee  realize  anything  from  these  alleged  collateral 
notes?  No  method  has  been  suggested  by  counsel.  If 
there  is  any  it  certainly  would  be  an  onerous  one.  It 
has  been  held  that  if  the  diligence  which  is  necessary 
to  preserve  the  value  of  collateral  security  be  onerous 
or  hazardous,  its  assumption  may  be  declined  alto- 
gether. Trotter  v.  Crockett,  2  Port.  (Ala.)  401.  If 
these  collateral  notes  did  in  fact  have  some  value, 
they  were  unavailing,  and  as  a  matter  of  law  worth- 
less, to  appellee.  Under  these  circumstances  this  in- 
struction could  have  worked  no  harm  to  appellants. 

In  the  original  brief  and  argument  of  appellants 
several  criticisms  in  regard  to  the  admission  of  evi- 
dence were  made,  but  are  so  superficially  presented 
that  it  is  impossible  to  tell  therefrom  wherein  errors 
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were    committed.      We   illustrate    the   following   in- 
stances : 

**Dodson  had  two  bams,  one  a  sale  barn  and  the 
other  a  feed  bam,  in  Normal.  The  Hartley  horses 
were  put  in  one  barn  and  the  Stewart  horses  were  put 
in  the  other.  These  two  lots  of  horses  both  belonged 
to  Clark.  Dodson  was  called  out  of  town,  and  before 
he  went  he  told  Cochrane,  a  colored  barn  hand,  to  lock 
the  bam,  so  that  no  one  could  get  the  horses.  There 
was  a  feed  bill  running  against  each  bunch  of  horses, 
and  Dodson  wanted  to  protect  himself  as  to  this  feed 
bill.  Anyone  knows  that  the  sheriff  could  take  the 
horses,  lock  or  no  lock,  and  it  was  folly  to  think  that 
Dodson  was  attempting  to  keep  the  horses  from  the 
sheriff  by  that  sort  of  means.  Appellants  offered  to 
show  there  was  a  feed  bill  against  the  horses  after  ap- 
pellee had  insinuated  before  the  jury  that  the  reason 
the  barn  was  locked  was  because  Dodson  was  afraid 
that  the  deputy  sheriff  would  take  away  the  horses. 
Appellants  contend  that  the  trial  court  erred  in  refus- 
ing to  allow  the  real  facts  to  be  shown  by  them.*' 

Again  it  is  stated  in  the  argument : 

*  *  Appellee  also  introduced  evidence  in  this  case  over 
the  objection  of  appellant  as  to  the  Hartley  transac- 
tion in  Iowa.  Appellant  now  contends  that  the  trial 
court  grossly  erred  in  allowing  this  evidence  to  go  tor 
the  jury,  and  if  he  did  not  err  in  allowing  appellee  to 
introduce  this  evidence  then  the  court  surely  erred  in 
not  allowing  appellants  to  go  into  the  whole  transac- 
tion on  cross-examination  and  show  what  they  pro- 
posed to  show  and  made  an  offer  to  show.*' 

This  court  cannot  review  and  pass  upon  such  ab- 
stract propositions  of  error  presented  in  this  way. 
In  the  petition  for  rehearing  the  argument  in  regard 
to  these  errors  is  elaborated  and  an  attempt  is  made 
to  show  wherein  the  admission  of  this  evidence  is 
erroneous.  Petitions  for  rehearing  are  never  granted 
for  the  purpose  of  presenting  points  not  raised  on  the 
original  hearing. 

It  is  further  insisted  that  appellee  should  have  of- 
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fered  to  deliver  back  the  notes  received  by  him  in 
payment  for  said  horses.  This  was  an  action  for 
fraud  and  deceit  and  not  an  action  for  breach  of  a 
contract.  The  contract  for  the  sale  of  the  horses  was 
ostensibly  made  with  Clark,  who  was  not  served  with 
summons  in  this  case,  is  not  a  party  to  the  judgment 
herein,  and  a  tender  back  of  the  consideration  to  the 
other  defendants,  appellants  herein,  was  not  neces- 
sary. Siltz  V.  Springer,  236  HI.  276 ;  Allin  v.  Millison, 
72  111.  201. 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Gray  Coal  Company,  Appellee,  y.  Danville,  Urbana  & 
Champaign  Railway  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
E.  R.  E.  KiMBBOUGH,  Judge,  preBidlng.  Heard  in  this  court  at  the 
April  term,  1914.  Affirmed.  Opinion  filed  May  26,  1915.  Certio- 
rari denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  in  case  by  the  Gray  Coal  Company  against 
the  Danville,  Urbana  &  Champaign  Eailway  Company 
to  recover  damages  to  a  coat  mine  and  machinery  al- 
leged to  have  been  cansed  by  the  construction  and 
maintenance  of  a  railroad  bridge  over  a  stream  about 
one-half  mile  below  appellee's  property,  with  bents 
and  piling  so  closely  together  as  to  make  an  obstruc- 
tion, which  permitted  an  ice  gorge  to  form  and  caused 
the  water  to  overflow  the  river's  banks  and  flood  the 
appellee's  mine.  There  was  a  verdict  and  judgment 
against  appellant  for  $5,000,  from  which  it  appeals. 
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The  court  refused  to  permit  appellant  to  show  a  con- 
versation had  before  the  overflow  in  question  with  the 
managers  of  appellee  company  in  regard  to  there  being 
no  levee  across  the  end  of  the  strip  mine  to  protect  it 
from  overflow. 

A  witness  testified  for  the  appellee  as  an  expert  that 
appellant's  bridge  was  insufficient  to  take  care  of  ice 
and  water  at  a  time  when  ice  was  going  out  of  the 
stream.  He  testified  that  he  was  a  civil  engineer; 
that  upon  his  graduation  from  a  technical  college  he 
became  bridge  draftsman  in  the  engineering  depart- 
ment of  the  city  of  Chicago ;  that  he  was  promoted  to 
engineer  in  charge  of  bridges;  that  he  was  subse- 
quently advanced  to  the  position  of  superintefndent  of 
bridges  in  that  city,  which  position  he  held  for  ten 
years;  tha,t  after  he  left  the  employment  of  the  city 
he  entered  into  the  bridge  construction  business  in 
which  he  had  been  engaged  for  over  ten  years.  He 
thereafter  gave  substantially  the  same  answer  to  a 
hypothetical  question  to  which  no  objection  was  inter- 
posed or  motion  made  to  exclude  the  answer. 

The  court  permitted  the  appellee  to  amend  its  dec- 
laration after  verdict  so  as  to  correspond  with  the  evi- 
dence at  the  trial,  which  did  not  change  the  theory  on 
which  the  case  was  tried. 

The  reasonableness  of  the  verdict  was  not  ques- 
tioned in  the  appellant's  original  brief,  but  was  first 
raised  in  its  reply  brief,  and  also  in  its  petition  for  a 
rehearing. 

Chablbs  Tbotjp  and  H.  M.  Steelt,  for  appellant; 
Geobgb  W.  Bubton,  of  counsel. 

Acton  &  Acton,  for  appellee. 

Mb.  Justice  Scholfibij)  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Railroads,  §  348* — evidence  in  action  for  obstructing  stream. 
In  an  action  against  a  railway  company  for  the  flooding  of  a  mine 
afl  the  result  of  the  piling  and  bents  of  a  bridge  being  placed  so 
closely  together  in  a  stream  as  to  permit  an  ice  gorge  to  form,  the 
defendant  cannot  show  a  conversation  had  with  the  manager  of 
the  mine  previous  to  the  overflow,  with  regard  to  the  absence  of 
levees  across  the  end  of  the  mine  strip  to  protect  it  from  the  water. 

2.  Railboads,  I  333a* — when  landovmer  hound  to  anticipate  over- 
flow of  stream  from  obstruction.  A  mining  company  is  not  obliged 
to  anticii)ate  the  flooding  of  a  mine  from  the  negligence  of  a  rail- 
way company  in  placing  the  piling  and  bents  of  a  bridge  so  closely 
together  as  to  cause  an  ice  gorge  to  form  in  a  stream. 

3.  Railboads,  |  333a* — when  landovmer  must  minimize  damxiges 
from  overflow  of  stream.  After  the  overflow  of  a  stream  as  the 
result  of  the  negligence  of  a  railway  company  in  placing  the  piling 
and  bents  of  a  bridge  so  closely  together  as  to  permit  an  ice  gorge 
to  form  in  a  stream,  it  is  the  duty  of  a  mine  owner  to  make  his 
loss  as  light  as  possible  from  the  overflow  flooding  his  mine. 

4.  Railboads,  §  34S* — when  witness  qualified  to  give  opinion  as  to 
obstruction  of  stream.  A  witness  held  qualified  as  an  expert  to  tes- 
tify as  to  the  sufficiency  of  a  railway  bridge  to  care  for  ice  and 
water  when  the  ice  was  going  out  from  a  stream. 

6,  Appeal  and  esbob,  f  550* — when  appellant  limited  to  objections 
made  in  trial  court.  Where  the  testimony  of  a  witness  was  ad- 
mitted over  an  objection  that  he  had  not  qualified  as  an  expert, 
the  fact  that  his  testimony  was  objectionable  on  other  grounds  will 
not  be  considered  on  appeal. 

6.  Appeal  and  errob,  §  1618*— w?ien  error  cured  by  subsequent 
admission  of  evidence  witliout  objection.  Where  the  opinion  of  a 
witness  was  admitted  over  an  objection  that  he  had  not  qualified 
as  an  expert,  any  error  therein  becomes  harmless  when  the  witness 
afterwards  is  permitted,  without  objection  or  a  motion  to  strike  out 
his  answer,  to  give  substantially  the  same  testimony  in  answer  to 
a  hypothetical  question. 

7.  Appeal  and  error,  §  1100* — questions  raised  in  reply  brief.  The 
question  whether  a  verdict  is  excessive  will  not  be  considered  on 
appeal  when  raised  for  the  first  time  in  the  appellant's  reply  brief. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror,  y.  Henry  Tenbrook,  Plaintiff  in  Error. 

(Not  to  be  reported  in  f nil.) 

Error  to  the  County  Court  of  Franklin  county;  the  Hon.  Thomas 
J.  Layman,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinfon  filed  May  1,  1915. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  Henry  Tenbrook  upon  an  information  charg- 
ing him  with  the  sale  of  intoxicating  liquor  in  anti-sa- 
loon territory.  To  reverse  a  judgment  of  guilty,  de- 
fendant appeals. 

At  the  conclusion  of  the  trial  the  jury  retired  and 
it  was  agreed  by  and  between  the  parties  to  the  suit : 
' '  That  should  the  jury  agree  upon  a  verdict  before  the 
convening  of  court  at  1 :15  p.  m.,  that  they  might  sign 
and  seal  their  verdict  and  bring  the  same  into  court 
with  them  upon  the  convening  of  court. ' '  When  court 
convened,  eleven  of  the  jurors  were  present  afad  the 
verdict  was  open  and  read  in  the  presence  of  the  eleven 
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jurors,  and  was  in  the  following  form :  **  We,  the  jury, 
find  the  defendant  guilty  in  manner  an^  form  as 
charged  in  the  information  in  count  8  of  said  informa- 
tion," which  was  signed  by  all  the  jurors.  Thereupon 
the  court  inquired  of  the  jurors  present  whether  they 
intended  to  find  the  defendant  guilty  on  count  8  of  the 
information  or  on  the  eight  counts  of  the  information, 
and  the  court  was  then  and  there  informed  by  the  elev- 
en jurors  present  that  they  intended  to  find  the  defend- 
ant guilty  on  eight  counts.  The  court  then  directed  the 
eleven  jurors  to  return  to  the  jury  room  in  charge  of 
the  oflBicer  and  place  their  verdict  in  the  form  that  the 
jury  intended  it  to  be.  While  the  eleven  jurors  were 
retiring,  the  absent  juror,  E.  D.  Dollins,  entered  the 
court  room,  and,  after  having  been  instructed  by  the 
court  to  retire  to  the  jury  room  with  the  jurors  afore- 
said, joined  the  other  eleven  in  the  consideration  of 
the  verdict ;  and  after  being  out  for  a  time,  the  jury  re- 
turned into  open  court  with  the  following  verdict: 
**We,  the  jury,  find  the  defendant  guilty  in  manner  and 
form  as  charged  in  the  information  in  count  8  of  said 
information. 


Ac.  1. 

J.  F.  Ahlf  eld. 

Ac.  7.    S.  D.  Dunbar. 

Ac.  2. 

R.  A.  Browning. 

Ac.  8.     Emery  T.  Hill. 

Ac.  3. 

Mint  Isaacs. 

Willis  Holman. 

Ac.  4. 

George  Nortz. 

E.  D.  Dollins. 

Ac.  5. 

J.  A.  Elam. 

Frank  Williams. 

Ac.  6. 

Oliver  Sanders. 

R.  A.  Summers. 

And  the  verdict  as  rendered  was  received,  published 
and  recorded  by  the  court  as  the  verdict  of  the  jury 
herein.  Motion  for  new  trial  was  overruled  and,  there- 
upon, judgment  was  rendered  upon  the  verdict,  and  it 
was  adjudged  that  the  defendant,  Henry  Tenbrook,  on 
each  of  the  said  counts  1,  2,  3,  4,  5,  6,  7  and  8  be  im- 
prisoned in  the  county  jail  of  Franklin  county,  Illinois, 
for  a  period  of  ten  days  and  that  upon  the  eighth  count 
be  fined  the  sum  of  fifty  dollars,  and  also  be  required 
to  pay  the  costs  of  the  suit.  The  defendant  by  his 
counsel  excepted  to  the  action  of  the  court  in  inquiring 
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of  the  jury  as  to  whether  or  not  they  intended  to  find 
the  defendant  guilty  on  count  8  or  on  the  eight  counts 
of  the  inf  onnation,  and  to  the  oral  instruction  given  by 
the  court  to  return  to  the  jury  room  and  place  their 
verdict  in  the  form  the  jury  intended  it  to  be.  Counsel 
for  defendant  also  excepted  to  the  receiving  and 
recording  of  the  latter  verdict  and  the  entering  of 
judgment  thereon,  and,  by  his  errors  so  assigned,  ques- 
tioned the  sufl5ciency  of  the  evidence  to  sustain  the  ver- 
dict, the  action  of  the  court  in  permitting  the  amend- 
ment and  proceedings  had  thereupon,  and  the 
sufficiency  of  the  amended  verdict,  and  also  claimed 
that  the  court  erred  in  overruling  his  motion  for  a  new 
trial  and  in  rendering  judgment  upon  the  verdict. 

B.  E.  Smith  and  W.  P.  Seebee,  for  plaintiff  in  error. 

W.  F.  Spilleb,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  McBbidb  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Cbiminal  law,  §  331* — when  verdict  not  amHguou9.  A  verdict 
of  a  jury  finding  the  "defendant  guilty  in  manner  and  form  as 
charged  in  the  information  in  count  8  of  said  information*'  is  not 
so  ambiguous  as  to  warrant  the  court  In  inquiring  whether  they 
meant  the  whole  of  the  eight  counts  or  the  eighth  count 

2.  Cbiminal  law,  §  321* — when  error  to  permit  separation  of 
jury.  It  is  eror  to  permit  a  jury,  after  finding  and  sealing  its 
verdict.  In  a  criminal  case,  to  separate  and  go  home  and  not  be 
under  charge  of  an  officer  for  two  hours  before  the  final  amended 
verdict  is  finished,  although  there  is  an  agreement  between  the 
parties  that  the  jurors  might  sign  and  seal  their  verdict  and  bring 
it  into  court  upon  the  convening  thereof. 

3.  Criminal  law,  §  330* — when  verdict  of  conviction  relates  to 
hut  one  offense.  The  trial  court  Is  nol  warranted  in  rendering 
judgment  for  eight  distinct  offenses  upon  an  indefinite  verdict  in 
a  criminal  case,  finding  the  "defendant  guilty  in  count  8  of  said 
information,"  the  words  "Ac.  1,  2,  3,  4,  5,  6,  7,  8,  having  been  in- 
serted before  eight  respective  named  of  jurors  below  the  verdict. 
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Wei8guth  V,  Supreme  Tribe  of  Ben  Hur,  194  111.  App.  17. 


Josephine  Weisguth,  Appellee,  v.  Supreme  Tribe  of 

Ben  Hur,  Appellant. 

(Not  to  be  reported  in  full.) 

* 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Robert 
H.  FiANHiOAN,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Affirmed.    Opinion  filed  May  1,  1916. 

Statement  of  the  Case. 

Action  by  Josephine  Weisguth  against  Supreme 
Tribe  of  Ben  Hur  upon  a  life  insurance  certificate  is- 
sued in  favor  of  plaintiff  as  beneficiary  upon  the  life 
of  one  Emma  Mansfield.  From  a  judgment  for  plain- 
tiff for  $1,115.64,  defendant  appeals. 

The  declaration  consisted  of  one  count  and  alleged 
that  appellant  was  incorporated  under  the  laws  of  the 
State  of  Indiana  and  engaged  in  the  business  of  life 
insurance  as  a  fraternal  benefit  society  in  the  State  of 
Illinois ;  that  on  September  25, 1911,  it  issued  to  Emma 
Mansfield,  sister  of  appellee,  its  contract  of  insurance, 
and  that  in  consideration  of  certain  assessments  and 
charges  to  be  paid  by  the  said  Emma  Mansfield  that 
upon  her  death  and  proof  thereof  appellant  should 
pay  to  appellee  the  amount  of  $1,000.  The  declara- 
tion further  averred  the  death  of  Emma  Mansfield  in 
November,  1911 ;  that  appellee  furnished  proof  of  said 
death  and  demanded  payment  of  the  $1,000,  which  was 
refused.  To  this  the  defendant  filed  the  general  issue 
with  notice  that  it  would  make  certain  defenses.  On 
September  15, 1911,  Emma  Mansfield  made  application 
to  become  a  member  of  the  order  of  appellant  and  on 
the  same  day  was  examined  by  Doctor  Charles  E. 
Greer  of  Charleston,  Illinois,  and  recommended  as  a 
suitable  and  proper  person  to  become  a  member  of 
said  order,  and  on  September  25,  1911,  a  certificate  of 
beneficial  membership  was  issued  to  the  said  Emma 

Vot  CXCIV  1. 
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Mansfield  and  made  payable  to  the  appellee  upon  the 
death  of  Emma  Mansfield,  conditioned  upon  the  pay- 
ment of  regular  assessments  therein  specified. 

It  further  appeared  from  the  evidence  that  Emma 
Mansfield  paid  Doctor  Greer  for  the  said  examination 
and  that  the  dues  and  assessments  were  thereafter 
paid  by  appellee  until  the  death  of  Emma  Mansfield, 
which  occurred  on  November  28,  1911.  Thereafter 
proofs  of  death  were  made  and  appellant  refused  to 
pay  the  certificate  on  account  of  false  and  fraudulent 
statements  claimed  to  have  been  made  by  Emma  Mans- 
field in  her  application  to  become  a  member  of  this 
order.  It  was  contended  by  counsel  for  appellant  that 
the  application  contained  a  clause  warranting  the 
statements  of  the  applicant  to  be  true  and  that  the 
appellee  was  bound  by  those  statements,  whether  they 
were  made  fraudulently  or  not,  or  whether  material  or 
not,  and  that,  if  untrue  in  any  particular,  she  would 
be  barred  from  a  recovery.  The  application  signed 
by  Emma  Mansfield  contained  the  following  clause: 
**I  do  hereby  agree  and  warrant  as  follows:  1.  That 
the  statements  and  answers  contained  in  this  applica- 
tion and  medical  examination  to  be  full,  complete  and 
true  and  were  read  by  me  before  attaching  my  signa- 
ture thereto,  and  I  hereby  agree  that  these  statements 
and  warranties  together  with  those  hereinafter  made 
to  the  examining  physician  in  this  application  and  the 
laws  of  the  Supreme  Tribe  of  Ben  Hur,  now  in  force 
and  that  may  be  hereafter  adopted,  shall  form  the 
basis  of  this  contract  for  beneficial  membership.*' 
Then  further  on  and  as  a  part  of  such  application  un- 
der paragraph  3  it  is  further  provided:  *'That  any 
untrue  or  fraudulent  answers  made  by  me  in  this  ap- 
plication, or  any  neglect  by  me  to  pay  any  monthly 
payment,  assessment  or  per  capita  tax  which  shall  be 
made  by  the  Supremo  Tril'3e  as  provided  by  the  laws 
of  the  Order,  or  by  the  by-laws  of  the  Court  to  which 
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I  belong,  shall  vitiate  my  beneficial  certificate  and  for- 
feit all  payments  made  thereon. 

C.  E.  Pope,  for  appellant. 

Dan  McGlynn,  for  appellee. 

Mb.  Presiding  Justice  McBride  delivered  the  opin- 
ion of  the  conrt. 

Abstract  of  the  Decision. 

1.  Iksubaitce,  §  120* — hoto  construea.  Insurance  policies  should 
be  so  construed,  if  possible,  as  to  give  the  parties  the  relief  in- 
tended at  the  time  of  taking  out  the  policy. 

2.  IiTBtTBANGB,  §  202* — When  statements  are  representations  and 
not  v>arranties.  The  statements  contained  in  an  application  for 
life  insurance,  providing  that  tne  applicant  agreed  and  warranted 
that  the  statements  and  answers  contained  in  tne  application  and 
medical  examination  were  full,  complete  and  true;  further  provid- 
ing that  appUcant  agreed  that  the  statements  and  warranties  to- 
gether with  those  made  to  the  examining  physician  in  the  appli- 
cation and  the  laws  of  the  society  should  form  the  basis  of  the 
contract,  and  that  any  "untrue  or  fraudulent  answers"  made  in  the 
application  should  vitiate  the  certificate  and  forfeit  all  payments 
thereon,  must  be  deemed  representations  and  not  warranties. 

3.  Inbubancb,  §  209* — when  statements  an  medical  examination 
part  of  application.  The  statements  in  answers  to  the  questions  of 
a  medical  examiner  of  an  applicant  for  life  insurance  are  a  part 
of  the  application,  where  the  application  is  divided  into  two  parts, 
part  one  containing  among  other  things  the  family  history,  stipula- 
tions or  what  shall  constitute  the  basis  of  thQ,  contract,  and  what 
shall  constitute  a  forfeiture;  part  two  being  the  medical  examina- 
tion, and  the  whole  examination  being  entitled  "application  for 
beneficial  certificate." 

4.  iSviDENCE,  §  476* — when  verdict  not  disturbed  as  against 
weight  of,  A  verdict  for  the  plaintiff  will  not  be  disturbed  as 
manifestly  against  the  weight  of  evidence  and  credence  given  to  the 
testimony  of  one  witness  as  against  two  others,  where  two  Juries 
have  found  for  the  plaintiff  and  the  verdicts  have  been  approved 
by  the  trial  Judges. 
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6.  Insurance,  §  331* — when  notice  to  medical  examiner  is  notice 
to  insurer.  Notice  to  the  medical  examiner  of  a  life  Insurance 
company  of  the  facts  concerning  the  health  of  insured  acquired  at 
time  of  the  examipation  is  notice  to  the  company. 

6.  Insurance,  §  333* — when  medical  examiner  agent  of  insurer. 
A  medical  examiner  of  a  life  insurance  company  must  be  deemed  the 
agent  of  the  company  although  he  is  paid  by  the  insured  for  the  ex- 
amination, and  the  policy  contains  a  provision  making  him  the 
agent  of  the  insured. 

7.  Dismissal,  nonsuit  and  discontinuance,  §  26* — when  may 
he  set  aside.  It  is  within  the  discretion  of  the  court  to  set  aside 
an  order  of  dismissal  of  a  case,  obtained  at  the  instance  of  plain- 
tiff to  avoid  a  nonsuit,  and  to  reinstate  the  case  upon  the  docket 
at  the  same  term,  especially  where  it  appears  to  the  court  that  it 
was  done  in  the  interests  of  justice. 

8.  Appeal  and  esbob,  ^S  1296* — when  setting  aside  dismissal  pre- 
sumed proper.  It  will  be  presumed  that  the  trial  court  did  not 
abuse  its  discretion  in  setting  aside  an  order  of  dismissal  of  a 
case  obtained  by  plaintiff  and  reinstating  the  case  upon  the  docket 
at  the  same  term,  where  the  facts  upon  which  the  trial  court  baaed 
its  decision  setting  aside  the  order  of  dismissal  are  not  before  the 
Appellate  Court. 


J.  P.  Borman,  Appellant,  y.  Theo.  J.  Oebauer  and  Bess 

J.  Gebauer,  Appellees. 

(Not  to  be  reported  in  full,) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Wil- 
liam E.  Hadlet,  Judg^,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.  Reversed  and  remanded.  Opinion  filed  May  1, 
1915. 

Statement  of  the  Case. 

Action  by  J.  P.  Borman  against  Theo.  J.  Gebauer 
and  Bess  J.  Gebauer  upon  a  promissoijy  note.  From 
a  judgment  for  defendants,  plaintiff  appeals 
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On  August  5,  1912,  A.  B.  Black  purchased  a  butcher 
shop  in  Troy,  Illinois,  for  a  consideration  of  $1,000, 
and  in  order  to  pay  for  the  same  borrowed  the  amount 
of  $600  from  the  Troy  Exchange  Bank,  giving  his 
father-in-law,  G.  C.  Bauer,  as  surety  thereon.  This 
note  was  payable  one  year  after  date,  and  to  complete 
the  payment  for  such  shop  said  Black  executed  and 
delivered  to  one  Ed.  Kline  a  chattel  mortgage  upon 
the  fixtures,  securing  a  note  for  $400.  A.  B.  Black  con- 
tinued in  the  butcher  business  for  about  sixty  days 
and  then  sold  the  business  to  his  brother-in-law,  the 
defendant  Theo.  J.  Gebauer,  for  $1,000.  A  new  note 
and  chattel  mortgage  was  executed  to  Kline  and  was 
taken  up.    The  defendants  executed  and  delivered  to 

A.  B.  Black  a  note  for  $600,  bearing  date  of  September 
21,  1912,  due  ten  months  after  date  for  the  amount  of 
$600,  and  payable  to  the  order  of  A.  B.  Black.  It  wa^? 
claimed  by  the  defendants  that  this  was  given  as  what 
they  termed  a  security  note  and  that  it  was  under- 
stood and  agreed  that  the  defendant  Theo.  J.  Ge- 
bauer  was  to  pay  the  note  bearing  date  of  August  5, 
1912,  for  $600  heretofore  described  to  the  Troy  Ex- 
change Bank,  take  that  note  up  and  deliver  it  to  Black, 
whereupon  Black  was  to  return  to  defendants  the  $600 
note  executed  to  them.  It  further  appeared  from  the 
evidence  that  before  the  note  bearing  date  of  Septem- 
ber 21,  1912,  became  due,  and  on  July  1,  1913,  that  A. 

B.  Black  sold  and  delivered  this  note  to  Dr.  F.  W. 
Braner  for  a  valuable  consideration  and  Braner  there- 
after transferred  said  note  to  the  plaintiff  for  collec- 
tion, upon  which  plaintiff  instituted  this  suit. 

It  was  claimed  by  defendants  that  at  the  maturity 
of  the  note  executed  by  Black  and  others  to  the  Troy 
Exchange  Bank,  defendant  Theo  J.  Gebauer  paid  this 
note  to  the  bank  and  claimed  that  the  note  bearing  date 
of  September  21st  and  payable  to  A.  B.  Black  was  trans- 
ferred to  P.  W.  Braner  after  its  maturity,  and  that  by 
reason  of  this  agreement  with  Black  and  the  payment 
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of  the  note  bearing  date  of  August  5th,  the  note  sued 
upon  was  satisfied  and  should  be  surrendered  to  de- 
fendants. Upon  the  other  hand,  it  was  claimed  by 
plaintiff  that  Dr.  Braner  purchased  the  note  sued  upon 
before  its  maturity  for  a  valuable  consideration  with- 
out notice  of  any  defense  thereto,  and  that  the  defense 
offered  by  defendants  was  not  warranted  and  that  he 
was  entitled  to  recover  the  full  amount  of  the  note. 
The  only  evidence  offered  by  defendants  for  the  pur- 
pose of  showing  that  the  note  in  question  was  trans- 
ferred after  maturity  was  the  testimony  of  the  witness 
H.  C.  Kersey,  who  says  that  at  Mr.  Gebauer 's  re- 
quest he  went  on  August  30th  to  see  Mr.  Black  about 
delivering  to  Black  the  note  that  defendants  had  paid 
to  the  Troy  Exchange  Bank  in  exchange  for  the  note 
in  question,  and  that  Mr.  Black  then  stated:  **He 
told  me  there  was  some  other  matters  between  him  and 
Mr.  Gebauer  had  to  be  settled  before  he  would  give 
up  the  note."  Also  the  testimony  of  Mrs.  Chawen 
Gebauer,  who  says  that  on  or  about  July  18,  1913, 
Black  said  he  would  turn  it  over  to  Theo.  Gebauer. 
She  was  then  asked  the  question:  **Q. — ^You  didn't 
know  where  the  note  was  at  the  time!  A. — ^It  was  in 
his  possession  I  think  because  he  said  it  was.  Q. — ^I 
say,  do  you  know  whether  it  was?  A. — ^I  don't  know. 
He  told  me  he  had  it,  that  is  all  I  can  tell  you.*'  And 
the  further  testimony  of  H.  C.  Kersey,  who  says  that 
on  Monday  September  1, 1913,  **I  went  down  and  noti- 
fied Dr.  Braner,  telling  him  that  note  had  been  paid  and 
we  demanded  the  other  note,  and  I  says  this  is  security 
for  the  other  note,  and  he  asked  me  if  the  bankers 
knew  it.  I  said  *  Sure. '  That  was  all  that  passed  be- 
tween us.  I  told  him  the  note  I  was  talking  about." 
Witness  also  said  this  was  all  that  was  said  by  Braner. 
Constable  Kersey  testified  that  he  saw  Dr.  Braner  on 
September  1st  and  notified  him  not  to  purchase  the 
note  but  did  not  claim  that  Dr.  Braner  said  anything. 
He  simply  said  that  he  told  Braner  not  to  purchase  the 
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note,  that  it  had  been  paid,  and  he  simply  asked  if  the 
bankers  knew  it,  and  said  that  was  all  that  passed  be- 
tween them. 

Eably,  Hiles  &  Simpson,  for  appellant. 

Spbingeb  &  Buckley,  for  appellees. 

Mb.  Pbesiding  Justice  McBBmE  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Bills  and  notes,  §  396* — presumption  of  negotiation  tefore 
iruUurity.  The  presumption  of  law  is  that  except  where  an  in- 
dorsement bears  date  after  maturity  of  the  instrument,  every  nego- 
tiation is  deemed  prima  facie  to  have  been  effected  before  maturity. 

2.  Evidence,  §  201* — wJten  declarations  of  prior  holder  of  note 
inadmissible  against  transferee.  Declarations  by  the  indorse^  of  a 
promissory  note  that  he  had  the  note  at  a  date  after  maturity  are 
incompetent,  in  an  action  by  a  subsequent  indorsee  against  the 
maker,  where  such  indorser  was  not  a  party  to  the  action,  and 
there  was  no  proof  first  made  that  the  note  had  not  been  trans- 
ferred at  the  time  of  the  making  of  the  declaration. 

3.  Biixs  AND  NOTES,  §  446* — when  evidence  shows  transfer  l>e- 
fore  maturity.  The  presumption  of  law  that  every  negotiation  is 
deemed  prima  facie  to  have  been  (effected  before  maturity,  where 
no  indorsement  bears  date  after  maturity,  supported  by  the  testi- 
mony of  two  witnesses  that  the  instrument  was  transferred  before 
maturity,  is  not  overcome  by  the  testimony  of  one  witness  that 
after  maturity  of  the  note  he  went  to  the  subsequent  indorsee  and 
told  him  not  to  purchase  the  note,  that  it  had  been  paid,  although 
the  indorsee  said  nothing,  except  that  he  asked  "if  the  bankers 
knew  it" 

4.  Bills  and  notes,  §  321* — power  of  indorsee  for  collection. 
The  indorsee  of  a  promissory  note  for  collection  has  the  legal 
title  thereto,  and  may  sue  thereon. 

5.  Bills  and  notes,  §  258* — what  defenses  improper  against  sec- 
ond transferee.  A  second  assignee  of  a  note  who  purchases  and 
receives  it  after  maturity  is  entitled  to  the  same  protection  as  the 
first  assignee  who  receives  it  before  maturity,  and  no  defense  can 
be  urged  against  the  note  in  his  hands  not  admissible  against  the 

first  assignee. 

^  '      *  ■  — — 
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Max  EhlerSy  Plaintiff  in  Error,  y.  Chicago,  Burlington 
&  Quincy  Railroad  Company,  Defendant  in  Error. 

1.  Railroads,  §  517* — what  duty  owed  trespasser.  A  railroad 
(company  owes  no  duty  to  a  person  walking  along  Its  tracks  with- 
out Its  Invitation,  express  or  Implied,  except  to  I'efraln  from  want- 
only or  wilfully  Injuring  him,  and  to  use  reasonable  care  to  avoid 
Injury  to  him  after  he  is  discovered  to  be  in  peril. 

2.  Railboads,  §  637* — when  trespasser  not  in  position  of  peril. 
A  trespasser  possessed  of  the  faculty  of  sight  who  Is  walking 
along  the  tracks  of  a  railroad  about  five  feet  from  the  outside  rail 
while  an  engine  Is  coming  at  a  rate  of  eight  to  ten  miles  per  hour 
fifty  feet  ahead,  and  could  have  seen  a  rod  projecting  two  or  three 
feet  from  the  side  truck  of  the  engine  if  he  had  been  observant,  is 
not  In  a  perilous  position  so  as  to  necessitate  the  stopping  of  the  en- 
gine, especially  where  he  could  easily  have  stepped  aside  at  the 
time,  even  though  the  engineer  was  on  the  opposite  side  of  the 
engine  and  did  not  see  him  but  once. 

3.  Negligence,  §  7* — what  constitutes  wilfulness.  Wilfulness  or 
wantonness  implies  a  disregard  of  consequences,  or  willingness 
to  inflict  injury,  even  though  t^ere  is  no  element  of  ill  will  towards 
the  party  injured. 

4.  Railboads,  §  637* — when  injury  to  trespasser  not  wilful.  An 
engineer  who  Is  driving  an  engine,  on  the  truck  of  which  is  a 
rod  projecting  two  or  three  feet,  at  the  rate  of  eight  or  ten  miles 
per  hour  does  not  act  wantonly  or  wilfully  in  driving  his  engine 
forward  after  having  seen  a  trespasser  at  a  distance  of  fifty  feet 
walking  towards  the  engine  at  a  distance  of  five  feet  from  the 
outside  rail,  where  owing  to  the  fact  that  he  was  on  the  opposite 
side  of  the  cab  he  saw  the  trespasser  but  once,  and  the  rod  was 
in  plain  sight  and  could  have  been  avoided  by  simply  stepping 
aside. 

Error  to  the  Circuit  Court  of  St.  Clair  county;  the  Hon.  Gbobgb 
A.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    AfDrmed.    Opinion  filed  May  1,  1915. 

L.  P.  Zebweck  and  T.  M.  Webb,  for  plaintiff  in  error. 

John  L.  Flannigan,  for  defendant  in  error;  W.  E. 
Trautmann,  S.  W.  Baxter,  John  E.  Hamlin  and  J.  A. 
CoNNELL,  of  counsel. 

*See  niinols  Notes  Dlirest,  Vols.  XI  to  XV,  and  Cttmolatlve  QiMurterly, 
tqpic  and  section  nvmber. 
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Mb.  Presiding  Justice  McBride  delivered  the  opin- 
ion of  the  court. 

The  court  at  the  close  of  plaintiff's  evidence  directed 
a  verdict  for  the  defendant  and  the  plaintiff  prosecutes 
this  writ  of  error. 

It  appears  from  the  record  in  this  case  that  on  Au- 
gust 15, 1913,  in  the  county  of  St.  Clair,  the  servants  of 
the  defendant  had  detached  from  an  engine  a  certain 
driving  shaft  or  rod,  and  placed  it  on  the  front  end  or 
pilot  of  the  said  engine  in  such  manner  that  it  project- 
ed from  two  to  three  feet  beyond  the  side  of  the  engine, 
and  that  the  said  servants  were  operating  said  engino 
in  a  westerly  direction  from  the  depot  situated  in  tht 
city  of  0 'Fallon,  and  that  the  plaintiff  was  walking 
along  the  tracks  eastwardly  and  on  the  south  side  there- 
of and  at  a  distance  of  about  five  feet  from  the  rai^ 
The  engine  was  being  operated  at  a  speed  of  about 
eight  to  ten  miles  per  hour.  It  further  appears  that 
when  the  plaintiff  was  within  about  fifty  feet  of  the 
engine  he  saw  it  and  says  he  saw  the  engineer  on  the 
right-hand  side  of  the  engine  and  on  the  opposite  side 
from  where  he  was  walking.  He  also  says:  **I  saw 
the  engineer  on  the  right-hand  side  of  the  engine  and 
he  was  looking  at  me,  he  saw  me.  I  simply  kept  on 
walking  and  about  five  feet  from  the  south  rail  of  the 
track."  He  also  testified  that  he  did  not  see  this  cylin- 
der rod  lying  across  the  front  of  the  engine.  It  further 
appears  from  the  evidence  that  three  or  four  other 
persons  near  by  saw  the  engine  and  also  the  cylinder 
rod  or  steel  bar  lying  across  the  front  of  it,  and  ex- 
tending two  or  three  feet  beyond  the  engine,  and  some 
of- them  say:  **The  rod  was  plain  enough  to  be  seen, 
walking  in  front  of  the  engine."  It  further  appears 
that  the  plaintiff  kept  on  walking  eastward  in  this  path 
until  he  met  the  engine  and  the  rod  extending  over  the 
side  struck  and  injured  him. 

The  declaration  charges  that  the  servants  in  charge 
of  said  engine  saw  and  observed  the  plaintiff  and  well 


26  Appellate  Courts  of  Illinois. 

^  Ehlers  v.  Chicago,  B.  &  Q.  R.  Co.,  194  III.  App.  24. 

knew  that  the  said  driving  shaft  or  rod  so  located  on 
the  front  end  of  said  engine  would  come  in  contact  with 
and  injure  him  and  that  he  would  be  in  a  perilous  po- 
sition if  the  said  engine  continued  to  move  along  such 
track  while  such  driving  sjiaf  t  or  rod  remained  thereon 
in  said  position,  and  that  notwithstanding  the  knowl- 
edge of  said  servants  in  charge  of  said  engine  they  wil- 
fully, wantonly  and  recklessly  continued  to  propel  said 
engine  towards  and  up  to  the  plaintiff  without  endeav- 
oring to  stop  said  engine,  although  the  same  could 
have  been  stopped  by  the  servants  in  charge  thereof, 
and  without  apprising  the  plaintiff  of  the  location  of 
said  driving  shaft  or  rod,  with  great  force  and  violence 
struck  the  plaintiff  and  injured  him. 

It  is  contended  by  the  plaintiff  in  error,  hereinafter 
called  plaintiff,  that  the  plaintiff  in  walking  along  said 
track  and  when  at  a  distance  of  fifty  feet  from  the  en- 
gine was  in  a  perilous  position ;  that  the  engineer  oper- 
ating the  engine  saw  plaintiff  and  knew  that  he  was  in 
a  perilous  position  and  that  he  wilfully,  wantonly  and 
recklessly  drove  said  engine  and  the  driving  rod 
against  the  plaintiff  and  injured  him.  It  is  admitted 
by  counsel  for  plaintiff  that  unless  it  appears  from  the 
evidence,  with  reasonable  and  proper  inference  to  be 
drawn  therefrom,  that  the  engineer  did  wilfully  and 
wantonly  drive  the  crossbar  against  the  plaintiff  that 
then  the  court  was  not  in  error  in  directing  a  verdict. 
It  is,  however,  strenuously  insisted  that  the  fact  of  the 
crossbar  extending  beyond  the  sides  of  the  engine  be- 
ing of  an  unusual  character,  and  the  engineer  having 
seen  the  plaintiff  walking  at  the  distance  of  five  feet 
from  the  track  at  a  point  fifty  feet  before  the  engine 
reached  the  plaintiff,  and  the  further  fact  that  the 
plaintiff  did  not  see  the  projecting  rod,  are  suflBcient 
to  show  that  the  plaintiff  was  in  a  position  of  peril,  that 
the  engineer  knew  it  and  should  have  stopped  his  en- 
gine. 

It  clearly  appears  from  the  evidence  in  this  case  that 
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the  plaintiff  was  unlawfully  upon  the  premises  of  the 
defendant,  and  the  law  is  well  settled  that:  *'A  rail- 
road company  owes  no  duty  to  a  person  walking  along 
its  tracks  without  its  invitation,  either  expressed  or 
implied,  except  to  refrain  from  wantonly  or  wilfully 
injuring  him,  and  to  use  reasonable  care  to  avoid  in- 
jury to  him  after  he  is  discovered  to  be  in  peril. ' '  Illi- 
nois Cent.  R.  Co.  v.  Eicher,  202  111.  556.  We  do  not 
believe  that  it  appears  from  this  evidence  that  the 
plaintiff  was  in  a  place  of  peril  or  even  if  he  was  that 
the  engineer  knew  him  to  be  in  such  place  or  peril.  So 
far  as  disclosed  by  this  evidence,  plaintiff  was  walking 
along  the  track  in  the  usual  manner,  possessed  of  the 
faculty  of  seeing,  and  the  driving  rod,  although  of  an 
unusual  character,  was  such  as  could  be  seen  by  per- 
sons in  front  of  the  engine,  and  we  believe  that  the  en- 
gineer had  the  right  to  assume  that  the  plaintiff  saw 
the  projecting  rod  and  that  at  a  proper  time  would  step 
to  one  side  and  permit  it  to  pass,  and  as  long  as  it  was 
apparently  within  the  power  of  the  plaintiff  to  reason- 
ably avoid  coming  in  contact  with  any  parts  of  the  en- 
gine, we  can  see  no  reason  why  the  engineer  should 
conclude  that  he  was  in  a  position  of  peril.  He  had  a 
right  to  assume  that  the  plaintiff  would  at  proper  time 
step  further  to  one  side  and  avoid  collision  with  the 
projecting  rod.  Counsel  for  plaintiff  have  cited  in 
their  argument  the  case  of  Chicago  Terminal  Transfer 
R.  Co.  V.  Kotoski,  199  111.  383,  and  the  case  of  Chicago 
Terminal  Transfer  R.  Co.  v.  Gruss,  200  111.  195,  in  sup- 
port of  their  contention  that  it  was  the  duty  of  the  en- 
gineer to  stop  the  engine  when  he  saw  the  plaintiff  at 
the  distance  of  fifty  feet  ahead.  The  same  cases  were 
relied  upon  in  the  case  of  Bartlett  v.  Wabash  R.  Co. 
220  HI.  163,  and  the  Supreme  Court  in  commenting  up- 
on these  cases  say  that  they  '*are  not  like  the  case  at 
bar.  Here  it  was  only  necessary  for  Stampfer  to  step 
from  the  track  to  avoid  injury  from  the  approaching 
train,  while  in  those  cases  it  was  necessary  for  the  per- 
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sons  who  were  injured  to  make  their  escape  from  the 
approaching  train  by  passing  some  distance  over  a  high 
trestle  on  which  the  train  was  backing  towards  them, 
and,  although  their  perilous  situation  was  fully  appre- 
ciated by  the  servants  of  the  defendant  in  charge  of  the 
train,  no  effort  was  made  by  them  to  stop  the  train. ' ' 
We  think  this  case  is  wholly  unlike  the  cases  cited  by 
counsel  for  plaintiff,  in  this,  that  in  such  cases  the  plain- 
tiff was  actually  in  a  perilous  position,  one  from  which 
he  could  not  escape,  but  in  the  present  case  all  the 
plaintiff  had  to  do  was  to  step  a  little  further  to  one 
side  and  let  the  train  with  the  projecting  crossbar  pass 
by. 

It  further  appears  from  the  evidence  in  this  case 
that  the  engineer  was  on  the  opposite  side  of  the  engine 
from  where  the  plaintiff  was  walking,  and  there  is  no 
evidence  that  the  engineer  saw  him  any  more,  and  we 
do  not  believe  it  could  be  reasonably  inferred  that  he 
did  see  him  after  that. 

Wilfulness  or  wantonness  implies  a  disregard  of 
consequences,  or  willingness  to  inflict  injury  even 
though  there  is  no  element  of  ill  will  towards  the  party 
injured.    Illinois  Cent.  R,  Co.  v.  Leiner,  202  111.  624. 

Whether  the  act  of  the  defendant  in  placing  the  rod 
across  the  engine  was  negligent  or  not  is  not  a  question 
to  be  considered  here,  as  the  act  of  defendant's  negli- 
gence is  not  in  any  manner  involved,  but  the  sole  ques- 
tion involved  is :  Did  the  servant  of  the  defendant  act 
wilfully  and  wantonly  in  driving  the  engine  forward 
after  having  seen  the  plaintiff  at  the  side  of  the  track? 
We  do  not  believe  that  a  jury  would  be  reasonably 
justified  in  the  eye  of  the  law  in  finding  a  verdict  for 
the  plaintiff  upon  this  evidence,  and  that  the  court  com- 
mitted no  error  in  directing  a  verdict,  and  the  judg- 
ment of  the  lower  court  is  aflSrmed. 

Affirmed. 
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Uljsses  Hutson^  Appellee,  t.  Charles  D.  Flatt,  Appel- 
lant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Franklin  county;  the  Hon. 
Jacob  R.  Cbeighton,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  by  Ulysses  Hutson  against  Charles  D.  Flatt 
for  damages  for  personal  injuries  sustained  as  a  re- 
sult of  plaintiff 's-  horse  becoming  frightened  at  de- 
fendant's motorcycle,  which  was  being  driven  along 
the  highway  at  a  rapid  rate,  and  overturning  the  buggy. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

On  the  morning  of  August  19, 1913,  the  appellee,  with 
his  wife,  was  traveling  on  the  public  road  leading  north 
from  Christopher  in  Franklin  county,  in  a  top  buggy 
drawn  by  one  horse.  The  defendant  was  traveling 
south  on  the  same  road,  riding  on  a  motorcycle.  They 
met  upon  the  road  at  the  distance  of  about  one  mile 
from  Christopher.  The  road  at  this  place  is  narrow, 
of  the  width  of  twelve  to  fifteen  feet,  crossed  by  a 
stream  over  which  is  erected  a  bridge  fifteen  or  twenty 
feet  wide.  At  the  right  of  the  road  is  a  ditch  eighteen 
or  twenty  inches  deep.  At  about  the  time  plaintiff 
crossed  the  bridge  in  question  going  north,  the  defend- 
ant was  coming  south  on  his  motorcycle  and  at  this 
point  passed  plaintiff  when  plaintiff's  horse  became 
frightened,  jumped  to  the  right  of  the  road,  ran  the 
buggy  into  the  ditch  above  described,  and  threw  the 
plaintiff  and  his  wife  from  the  buggy  and  injured  plain- 
tiff, to  recover  damages  for  which  injury  this  suit  was 
brought.  It  was  claimed  by  plaintiff  that  at  the  time 
defendant  passed  him  that  he  was  driving  his  motor- 
cycle at  a  speed  of  from  twenty-five  to  forty  miles  an 
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hour,  and  that  just  about  the  time  defendant  was  op- 
posite the  horse  of  plaintiff  defendant  sounded  his 
whistle  or  gong  and  frightened  the  horse  and  caused 
it  to  throw  the  buggy  into  the  ditch.  The  defendant 
denied  that  he  was  running  his  motorcycle  at  an  excess- 
ive speed  or  that  he  blew  the  whistle  when  opposite 
plaintiff's  horse,  and  denied  that  he  did  anything  to 
frighten  the  horse. 

The  declaration  consisted  of  two  counts.  The  first 
count  charged  that  the  defendant  operated  and  drove 
his  motorcycle  outside  the  limits  of  any  incorporated 
city,  village  or  town  at  a  rate  of  speed  that  exceeded 
twenty-five  miles  per  hour,  and  which  rate  of  speed  was 
thei^  and  there  greater  than  was  then  and  there  reason- 
able and  proper,  and  so  as  to  endanger  the  life  and 
limb  of  the  plaintiff,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  in  conse- 
quence ther.eof  frightened  plaintiff's  horse  and  caused 
it  ta  jump  to  the  right  side  of  the  highway,  and  by 
means  thereof  the  buggy  was  thrown  into  the  ditch, 
overturned  and  injured  plaintiff,  and  alleged  that  plain- 
tiff was  at  that  time  in  the  exercise  of  due  care  for  his 
omi  safety. 

The  second  count  alleged  that  the  defendant  care- 
lessly, negligently,  improperly  and  wrongfully  op- 
erated, used  and  drove  and  rode  the  said  motor  bicycle 
or  motor  vehicle,  that  the  s^id  horse  became  frightened, 
overturned  the  buggy  and  injured  plaintiff.  To  this 
defendant  filed  a  plea  of  general  issue.  The  evidence 
of  the  plaintiff  was  that  defendant  was  driving  his 
motorcycle  upon  the  public  highway,  which  was  narrow, 
with  a  ditch  eighteen  or  twenty  inches  Seep  on  one  side 
of  it,  at  a  speed  from  twenty-five  to  forty  miles  per 
hour,  and  that  just  as  defendant  came  opposite  the  head 
of  plaintiff's  horse  that  he  sounded  his  whistle  which 
made  an  uncommon  noise,  scared  plaintiff's  horse  and 
caused  it  to  overturn  the  buggy  and  injure  plaintiff. 
He  was  corroborated  to  some  extent  by  a  witness  who 
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said:  **It  was  not  long  after  I  heard  the  whistle,  a 
second  or  two,  until  I  heard  the  noise  of  the  buggy  turn- 
ing over.  When  I  looked  around  the  buggy  was  turned 
over  in  the  fence.''  Defendant  said  he  did  not  blow 
the  whistle  at  that  time,  but  that  the  last  time  that  he 
blew  it  was  on  top  of  the  hill  about  the  distance  of  one 
hundred  fifty  yards  from  where  the  injury  occurred. 
Defendant  was  corroborated  in  his  statement  by  the 
testimony  of  a  witness  who  said  he  heard  him  blow  the 
whistle  at  the  top  of  the  hill,  but  that  he  did  not  blow 
it  any  more.* 

Sphxeb  &  MiLLEB  and  Moses  Pulvebman,  for  appel- 
lant 

B.  W.  Pope  and  G.  A.  Hickman,  for  appellee. 

Mb.  Pbesiding  Justice  McBride  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Neougence,  S  191* — when  question  of  fact.  Questions  of  negU- 
gence  and  due  care  are  matters  to  be  determined  by  the  Jury  under 
proper  Instructions  of  the  court. 

2.  Automobiles  and  gabaqes,  S  2* — when  finding  as  to  excessive 
speed  sustained.  In  an  action  for  damages  by  the  owner  of  a  horse 
and  buggy  for  personal  Injuries  received  as  a  result  of  the  fright- 
ening of  the  horse  by  a  motorcycle  while  on  the  public  highway, 
evidence  held  to  sustain  a  finding  that  the  driver  of  the  machine 
was  operating  it  at  a  rate  greater  than  was  reasonable  and  proper, 
having  regard  to  the  traffic  and  the  use  of  the  way,  and  so  as  to 
endanger  the  life  and  limb  of  another. 

3.  Automobiles  and  gabaoes,  S  2* — when  liaJ>le  for  frightening 
horse.  The  driver  of  a  motorcycle  who  operates  his  machine  along 
the  public  highway  at  a  speed  greater  than  is  reasonable  and  proper 
when  approaching  the  driver  of  a  restive  horse  at  a  narrow  part 
of  the  highway,  and  alongside  of  which  is  a  ditch  eighteen  or 
twenty  Inches  deep,  and  sounds  his  whistle,  making  an  uncommon 
noise,  is  liable  for  injuries  sustained  by  the  driver  of  the  horse 
as  a  result  of  the  horse  becoming  frightened  and  overturning  the 
baggy  in  the  ditch,  the  driver  of  the  horse  exercising  due  care  for 
hlB  own  safety. 


•See  nilnola  Notes  Digest,  Vols.  XI  to  XV,  and  Camulatlve  Quarterly,  same 
teple  and  section  number. 
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Rudolph  Steeher  Brewing  Company,  Appellant,  y.  John 

E.,  Garr,  Appellee. 

1.  EviDENCB,  S  472* — when  proof  teyond  a  reoBonatXe  douJ>t  re- 
quired in  civil  cases.  Where  the  defense  of  compounding  a  crime 
is  relied  upon  to  defeat  the  plaintiff's  claim,  the  burden  of  proof 
is  upon  the  defendant  to  prove  the  criminal  offense  alleged  beyond 
a  reasonable  doubt. 

2.  CoMPOUKDiNo  FELONT, — wfiot  does  not  constitute.  The  mere 
acceptance  of  money  or  property  in  an  amount  sufficient  to  com- 
pensate the  private  injury  is  not  of  itself  sufflcielit  to  constitute 
the  offense  of  compounding  a  crime. 

3.  Ck)NTBACT8,  S  132* — when  illeffality  as  compoundinff  felony  not 
established.  In  an  action  against  the  maker  and  indorser  of  a 
check  given  in  settlement  of  two  other  checks,  held  that  an  agree- 
ment to  compound  the  crime  of  "confidence  game"  was  not  estab- 
lished beyond  a  reasonable  doubt. 

4.  CoMPouNDiNo  FELONT, — wTiat  docs-  not  constitute.  The  mere 
consenting  that  a  defendant  go  upoii  his  own  recognizance  does 
not  amount  to  the  compounding  of  a  crime. 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
Benjamin  W.  Pope,  Judge,  .presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded.  Opinion  filed  May 
1,  1915. 

HosEA  V.  Febrell  and  William  H.  Wabdbb,  for  ap- 
pellant. 

George  W.  Sawyer,  for  aj^pellee. 

Mb.  Presiding  Justice  McBride  delivered  the  opinion 
of  the  court. 

Judgment  was  rendered  in  the  court  below  against 
appellant,  to  reverse  which  judgment  this  appeal  is 
prosecuted. 

It  appears  from  the  record  in  this  case  that  at  sdme 
time  prior  to  February  28,  1913,  Frank  Sarafin  was 
indebted  to  appellant  for  beer  purchased  and  had  ex- 

•8m  nilnoto  Not«s  Digest,  Vols.  XI  to  XV,  and  CumiaftUve  Qowtorlj, 
topte  And  flection  nmnber. 
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ecuted  to  appellant  two  checks,  one  for  $200  and  one  for 
$300,  which  had  not  been  paid,  and  at  the  date  aforesaid 
aggregated  $502.32,  the  amount  of  the  check  in  ques- 
tion; that  prior  to  said  date  an  attorney  by  the  name 
of  Isaac  K.  Levy  had  received  from  appellant  these 
checks  and  had  determined,  as  he  said,  that  the  said 
Sarafin  was  guilty  of  the  crime  of  confidence  game  in 
giving  such  checks;  that  after  consulting  with  the 
Staters  Attorney  of  Williamson  county  a  complaint  was 
filed  charging  Frank  Sarafin  with  the  crime  under  the 
statute  known  as  the  ** Confidence  Game."  He  was  ar- 
rested and  brought  before  R.  O.Deason,  a  justice  of  the 
peace,  for  examination  on  February  28,  1913.  At  that 
time  the  said  Levy  represented  the  People  and  John  E. 
Carr  represented  Mr.  Sarafin.  At  this  time  Sarafin 
waived  examination,  entered  into  his  personal  recogni- 
zance for  appearance  at  the  next  t^rm  of  the  Circuit 
Court  of  Williamson  county  and  gave  the  Rudolph 
Stecher  Brewing  Company  his  check  for  $502.32,  which 
was  indorsed  by  the  appellee,  John  E.  Carr.  The  check 
was  presented  in  the  usual  course  of  business  for  pay- 
ment, protested,  but  such  check  was  not  paid  by  either 
Sarafin  or  appellee,  and  this  suit  was  instituted  against 
the  appellee  to  recover  the  amount  of  this  check.  The 
case  was  tried  before  the  judge  without  a  jury  and  re- 
sulted in  rendering  judgment  against  the  appellant  for 
costs. 

The  declaration  contained  a  special  count  declaring 
upon  the  check  and  also  the  common  counts,  but  before 
the  conclusion  of  the  case  the  special  count  was  with- 
drawn and  the  case  proceeded  to  trial  upon  the  com- 
mon counts.  The  defendant  filed  the  general  issue  and 
three  special  pleas.  The  first  special  plea  denied  li- 
ability because  of  failure  to  give  appellee,  as  indorser, 
notice  of  the  non-payment  of  the  check  as  required  by 
statute.  The  third  and  fourth  pleas  aver,  in  effect,  that 
the  check  was  given  for  the  compounding  of  a  felony, 
and  was  therefore  void. 

Vol  cxciv  s. 
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It  appears  from  the  propositions  submitted  to  the 
trial  court  that  the  issue  as  disclosed  by  the  first  special 
plea  was  found  in  favor  of  the  appellant,  and  that  the 
cause  was  determined  against  the  appellant  upon 
the  second  and  third  special  pleas.  The  court  held  that 
the  check  in  question  was  given  for  the  compounding  of 
the  crime  of  confidence  game  and  therefore  void. 

The  pleas  upon  which  the  court  found  the  issues  for 
the  appellee  aver  a  criminal  offense,  to  wit,  that  of  com- 
pounding a  jcrime,  which,  if  proven,  would  subject  the 
offender  to  a  fine  of  double  the  value  of  property  re- 
ceived. We  think  that  the  law  is  well  settled  in  this 
State  that  where  the  defense  of  compounding  a  crime 
is  relied  upon  to  defeat  the  plaintiff's  action  that  then 
the  burden  is  upon  the  defendant  to  prove  the  crimi- 
nal offense  alleged  beyond  a  reasonable  doubt,  and  that 
it  is  not  suflScient  that  it  be  proven  by  a  preponderance 
of  the  evidence.  Germania  Fire  Ins.  Co.  v.  Klewer,  129 
HI.  599 ;  Grimes  v.  miliary,  150  111.  146. 

The  mere  acceptance  of  money  or  property  in  an 
amount  sufficient  to  compensate  the  private  injury  is 
not  of  itself  suflScient  to  constitute  the  offense  of  com- 
pounding a  crime.  It  is  provided  by  section  43  of  chap- 
ter 38  of  the  Revised  Statutes  (J.  &  A.  ^  3543)  that: 
''Whoever  takes  money,  goods,  chattels,  lands  or  other 
reward,  or  promise  thereof,  to  compound  any  criminal 
offense,  shall  be  fined  in  double  the  sum  or  value  of  the 
thing  agreed  for  or  taken ;  but  no  person  shall  be  de- 
barred from  taking  his  goods  or  property  from  the  thief 
or  felon,  or  receiving  compensation  for  the  private  in- 
jury occasioned  by  the  commission  of  any  such  criminal 
offense. ' ' 

The  evidence  in  this  case  discloses,  and  it  is  not  dis- 
puted, that  Frank  Sarafin  was  at  that  time  indebted  to 
appellant,  as  one  of  the  witnesses  said,  in  a  greater 
amount  than  $502.32.  Giving  to  this  law  the  most  fa- 
vorable construction  for  the  appellee,  it  must  appear 
from  the  evidence,  beyond  a  reasonable  doubt,  that 
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there  was  an  agreement  entered  into  by  the  agent  of 
appellant  not  to  prosecute  the  criminal  offense  and  that 
the  check  was  given  in  consideration  of  this  promise. 
Does  it  appear  from  the  evidence  beyond  a  reasonable 
doubt  that  such  an  agreement  was  entered  into?    It 
was  testified  by  the  appellee,  John  E.  Carr,  that  he, 
**Mr.  Sarafin,  and  Mr.  Levy,  walked  out  to  one  side  of 
the  office  and  had  some  talk,  and  finally  it  was  arranged 
that  Sarafin  should  sign  the  check  and  I  would  indorse 
the  check,  and  that  he  would  be  released  on  his  own  re- 
cognizaiice,  and  Levy  said^^  *that  will  be  the  end  of  it, 
of  course,  we  will  do  nothing  more  to  it.*  '*    On  cross- 
examination  he  says :    *  *  This  conversation  was  outside 
of  the  railing  surrounding  the  magistrate's  desk.    We 
went  out  and  agreed  upon  this  proposition  and  came. 
back  and  I  took  a  check;  we  didn't  sit  down.''    This  is 
the  only  evidence  that  any  such  conversation  was  had  or 
statement  made  by  Mr.  Levy.   Mr.  Levy  denies  emphat- 
ically that  he  had  any  such  conversation,  and  denies 
that  he  told  Carr,  *  *  that  will  be  the  end  of  it,  of  course, 
we  will  do  nothing  more  to  it" ;  and  denies  that  he  went 
outside  of  the  railing  surrounding  the  magistrate's 
desk  in  company  with  Carr  or  Sarafin ;  and  denies  that 
he  had  any  conversation  with  them  outside  of  the  rail- 
ing surrounding  the  magistrate's  desk,  and  in  this  he  is 
corroborated  by  the  sheriff,  C.  E.  White,  in  which  he 
says:    "At  the  time  Mr.  Carr  and  Mr.  Sarafin  were 
talking  on  the  outside  of  the  railing,  Mr.  Levy  was  on 
the  inside  of  the  inclosure.    He  did  not  talk  with  Mr. 
Sarafin  on  the  outside  of  the  inclosure,  nor  did  he  talk 
with  Mr.  Sarafin  and  Mr.  Carr  on  the  outside  of  the 
railing,  nor  did  he  talk  with  Mr.  Carr  on  the  outside  of 
the  inclosure."    This  witness  says  that  he  had  Sarafin 
in  charge  and  that  he  could  see  Sarafin  and  Carr  all  the 
time,  and  further  says:     *'I  remember  watching  Mr. 
Sarafin  when  he  went  to  talk  with  Mr.  Carr  as  that  was 
my  business.    I  could  see  Sarafin  and  Carr  all  the  time. 
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and  Mr.  Levy  did  not  talk  with  them.  Sarafin  and  Carr 
came  back  in  the  inclosure  together.  After  they  had 
their  conversation  and  came  back  I  didn  't  see  Mr.  Levy 
and  Mr.  Carr  have  any  talk.'*  This  witness  further 
says :  ** After  they  (Sarafin  and  Carr)  came  back  from 
the  conversation  something  was  said  about  giving  a 
check  for  $100  and  Mr.  Levy  said,  *Why  not  give  one 
check  for  the  whole  amount  t '  and  he  said,  *  All  right. ' 
I  didn't  pay  particular  attention  to  the  conversation  as 
to  the  amount  of  money  that  was  involved.  I  understood 
from  their  conversation  and  the  check  that  was  given, 
that  Mr.  Sarafin  was  settling  a  debt  for  the  two  checks 
that  were  involved  in  the  charge  preferred  against  him 
for  confidence  game. ' '  The  testimony  of  the  Justice  of 
Peace,  R.  0.  Deason,  tends  to  corroborate  the  state- 
ments of  Mr.  Levy  in  this  matter.  True,  he  says  that 
Levy  and  Carr  had  a  conversation  in  his  ofiSce  but  he 
did  not  understand  what  they  said,  but  he  also  says 
that:  *'It  was  Mr.  Carr  and  Mr.  Sarafin  who  went 
around  back  by  the  door  that  leads  to  the  rear  room  and 
then  they  came  back  in  the  rail.  Mr.  Levy  was  stand- 
ing just  in  front  of  my  desk.  He  talked  with  Mr.  Carr 
and  Mr.  Sarafin  just  before  they  went  outside  of  the 
rail,  and  when  they  came  back  they  talked  againJ  I  don 't 
think  Mr.  Levy  went  outside  of  the  rail  and  talked  with 
Mr.  Carr  and  Mr.  Sarafin,  but  they  might  have  stopped 
by  the  gate  that  leads  into  the  office,  all  three  of  them, 
and  perhaps  the  sheriff  with  them.  If  they  had  a  con- 
versation about  that  matter,  I  don*t  know  what  passed 
between  them."  it  appears  to  us  that  the  preponder- 
ance of  the  evidence  as  to  the  conversation  and  the  place 
where  Carr  says  it  occurred  is  with  the  appellant,  and 
that  it  is  very  far  from  being  proven  beyond  a  reason- 
able doubt.  Carr  is  an  interested  witness  and  the  rec- 
ord does  not  disclose  that  Levy  or  White  have  any  finan- 
cial interest  in  the  result  of  this  suit. 

It  is  further  contended  that  it  appears  from  the  evi- 
dence that  Mr.  Levy  consented  to  the  defendant  going 
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upon  his  own  recognizance.  There  is  evidence  tending 
to  show  this  fact.  Pie  claims,  however,  that  this  all  oc- 
curred after  the  check  was  given.  It  appears  at  all 
events  that  before  Sarafin  was  released  the  State's  At-' 
tomey  was  consulted  and  the  justice  of  the  peace  con- 
cluded that  he  would  in  good  faith  appear  at  court,  and 
permitted  him  to  go  upon  his  own  recognizance;  but 
even  if  Levy  did  consent  that  he  might  ga  upon  his  own 
recognizance,  and  did  not  agree  that  Sarafin  would  not 
be  prosecuted  further,  this  would  not  be  suflSeient  to  de- 
feat this  action,  for  the  mere  consenting  for  the  defend- 
ant to  go  upon  his  own  ^recognizance  would  not  be  the 
compounding  of  a  crime.  We  think  it  is  quite  clear 
from  this  evidence  that  the  check  in  question  was  not 
given  as  a  reward  for  not  prosecujting,  but  was  rather  in 
payment  of  the  debt,  and  that  if  consent  was  given  that 
he  might  go  upon  his  own  recognizance  it  was  a  mere 
incident  and  would  not  of  itself  be  suflSeient  to  warrant 
a  court  in  saying  that  it  was  compounding  a  crime.  It 
is  said  by  our  Supreme  Court:  ''The  rule  is  well 
settled  that  such  a  note  is  illegal,  but  here  the  note  was 
given,  not  as  a  reward  for  not  prosecuting,  but  for  a 
debt  due  from  Ford  to  Furch,  and  that  being  the  only 
and  true  consideration,  it  is  not  like  a  note  given  sim- 
ply to  prevent  the  prosecution  for  a  misdemeanor  or 
felony.  That  would  be  a  different  question;  nor  is 
any  question  before  us  whether  Furch  and  his  attorney 
incurred  any  liability  by  using  the  criminal  process  to 
influence  Ford  to  give  the  note  with  security."  Ford 
V.  Cratty,  52  111.  313.  We  have  examined  the  authori- 
ties cited  by  counsel  for  appellee  and  find  that  most 
of  them  are  either  cases  where  no  debt  existed  and 
the  money  paid  was  given  as  a  reward  for  not  pros- 
ecuting, or  that  the  obligations  were  secured  under 
duress,  and  as  no  such  questions  arise  in  this  case,  we 
do  not  deem  these  authorities  as  applicable. 

There  were  several  propositions  of  law  and  fact  sub- 
mitted to  the  court  upon  the  hearing,  but  all  of  them 
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except  the  ones  involved  in  the  question  here  deter- 
mined were  held  for  the  appellant,  and  as  to  those  not 
so  held  this  opinion  fully  disposes  of  the  questions 
therein  proposed. 

We  are  of  the  opinion  that  the  court  erred  in  hold- 
ing under  this  evidence  that  the  check  in  question  was 
given  for  the  compounding  of  a  crime  and  in  rendering 
judgment  against  the  appellant  for  costs.  The  judg- 
ment of  the  Circuit  Court  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Leroy  L.  Larsh,  Administrator,  Defendant  in  Error, 
T.  Amy  McClelland  et  al..  Plaintiffs  in  Error. 

1.  Executors  and  administbatobs,  S  382* — procedure,  to  aell 
realty  to  pay  dehts.  The  practice  In  cases  of  petition  to  seU  real 
estate  to  pay  debts  is  analogous  to  the  chancery  practice. 

2.  Appeal  ait'D  ebbob,  §  725* — toTio^  essential  to  sustain  decree. 
Under  the  chancery  practice  the  party  in  whose  favor  a  decree 
granting  relief  is  entered,  to  maintain  it  must  in  some  way  pre- 
serve the  evidence,  by  certificate  of  evidence  or  otherwise,  or  the 
decree  must  find  the  specific  facts  that  were  proven  on  the  hearing. 

3.  Appeal  and  ebbob,  S  1301* — what  not  presumed.  Where  no 
right  to  jury  trial  exists,  no  presumption  will  be  entertained  that 
evidence  sufficient  to  sustain  the  decree  or  judgment  which  does 
not  appear  in  the  record  was  heard. 

4.  EXECXJTOBS    AND    ADMINISTBATOBS,    $    100* — WTiat   iS   dUty    Of  Od' 

ministrator.  The  administration  of  estates  is  statutory,  and  the 
burden  is  upon  the  administrator  to  perform  in  the  time  and 
manner  provided  by  law  or  give  a  reasonable  excuse  for  his 
failure  to  do  so. 

5.  EXECUTOBS      AND     ADMINISTRATORS,      fi      405* — wHat     COnstitUtCS 

laches  barring  sale  of  realty  to  pay  dehts.  An  administrator  of  an 
estate  is  guilty  of  laches  so  as  to  defeat  an  action  to  sell  land  to 
pay  debts  where,  without  excuse  or  reason  he  delays  for  more 
than  seven  years  to  file  such  petition. 


•See  Illinois  Notefl  Dlgemt,  Volt.  XI  to  XV,  mad  CnmvimUv  Qiurtorly,  laiiie 
topic  and  lection  number. 
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Error  to  the  Ck)unty  Court  of  Marion  county;  the  Hon.  Chabi^s 
B.  Jenhingb,  Judge,  presiding.  Heard  In  this  c6urt  at  the  October 
term,  1914.     Reversed  and  remanded.     Opinion  filed  May  1,  1915. 

BuNDY  &  Wham,  for  plaintiffs  in  error. 
Samubl  L.  Dwight,  for  defendant  in  error. 

Mb.  Justice  Harris  delivered  the  opinion  of  the 
conrt 

This  case  is  presented  by  a  writ  of  error  sued  out 
by  plaintiffs  in  error  as  the  heirs  at  law  of  Lewis  F. 
Larsh,  deceased,  to  reverse  a  judgment  of  the  County 
Court  of  Marion  county  in  favor  of  the  administrator 
of  said  estate,  and  against  plaintiffs  in  error,  directing 
sale  of  real  estate  belonging  to  the  deceased  to  pay  the 
debts  of  said  estate.  The  petition  was  filed  on  the  28th 
day  of  January,  1913,  and  alleges  that  the  said  Lewis 
F.  Larsh  departed  this  life,  intestate,  on  the  7th  day 
of  January,  1906;  that  the  petitioner,  defendant  in 
error,  was  on  the  17th  day  of  July,  1880,  appointed 
guardian,  later  duly  appointed  conservator  by  the 
County  Court  of  Marion  county  of  the  said  Lewis  F. 
Larsh  and  later,  by  direction  of  said  court,  proceeded 
as  administrator  of  the  estate  of  said  Lewis  F.  Larsh ; 
that  an  inventory,  appraisement  bill  and  sale  in  said 
estate  have  been  filed  and  that  defendant  in  error,  as 
such  guardian,  conservator  and  administrator,  ren- 
dered to  said  court  just  and  true  account  of  the  per- 
sonal estate  of  deceased ;  that  claims  have  been  allowed 
against  said  estate  amounting  to  the  sum  of  $2,306.43, 
and  petitioner  knows  of  no  other  *just  claims  yet  to  be 
presented ;  that  there  had  come  into  hands  of  petition- 
er, as  conservator,  rent  of  land  and  personal  estate 
amounting  to  $45,  which  had  been  paid  out  on  claims 
and  costs. 

The  petition  alleged  that  Lewis  F.  Larsh  was  seized 
at  the  time  of  his  death  of  38  acres  of  land  in  said  peti- 
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tion  described  and  that  said  real  estate  was  free  from 
liens;  that  petitioner,  as  conservator  and  adminis- 
trator, is  in  the  possession  of  said  real  estate;  that 
Lewis  F.  Larsh  left'as  his  only  heirs  at  law,  the  parties 
petitioner  and  plaintiffs  in  enfor.  Prayer  for  final 
hearing  and  order  to  sell  the  lands  described  in  peti- 
tion. A  motion  by  plaintiffs  in  error  to  dismiss  the 
petition  on  the  ground  that  the  petitioner  had  never 
been  appointed  administrator.  Answer  of  plaintiffs 
in  error  admits  the  death  of  Lewis  F.  Larsh  and  his 
ownership  of  the  land  described  in  petition  at  the  time 
of  his  death. 

The  answer  denies  the  appointment  of  Leroy  F. 
Larsh  as  administrator  of  said  estate  and  further 
denies  that  there  are  any  unpaid  debts  against  said 
estate.  They  further  deny  that  the  sum  of  $2,306.43 
has  been  allowed  against  said  estate  or  any  amount 
whatsoever.  They  plead  statute  of  limitations  against 
claims  and  laches  in  petitioning  to  sell  land  to  pay 
debts.  A  general  replication  filed  to  the  answer  fol- 
lowed by  hearing  and  decree  ordering  sale,  from  which 
this  writ  of  error  is  prosecuted.  There  is  no  certificate 
of  evidence  preserved  or  filed.  This  writ  of  error  must 
be  determined  upon  the  pleadings  and  decree  or  judg- 
ment of  the  court. 

The  practice  in  cases  of  petition  to  sell  real  estate 
to  pay  debts  is  analogous  to  the  chancery  practice. 
(Hurd's  Rev.  St.,  ch.  3,  sec.  101,  [J.  &  A.  H  150.]) 
Harding  v.  Le  Moyne,  114  111.  65. 

In  chancery  cases  the  practice  is  well  settled  in  this 
State  that  the  party  in  whose  favor  a  decree  granting 
relief  is  entered  to  maintain  it  must  in  some  way  pre- 
serve the  evidence,  by  certificate  of  evidence  or  other- 
wise, or  decree  must  find  the  specific  facts  that  were 
proven  on  the  hearing,  and  it  is  not  the  duty  of  the 
party  against  whom  the  decree  is  rendered  to  preserve 
the  evidence.  Berg  v.  Berg,  223  111.  209.  Ohman  v. 
Ohman,  233  111.  632.    Where  no  right  to  jury  trial  ex- 


FouBTH  District — May,  1915.  41 

Larah  ▼.  McClelland,  194  IlL  App.  38. 

ists,  no  presumption  will  be  entertained  that  evidence 
sufficient  to  sustain  the  decree  or  judgment  not  appear- 
ing in  the  record  was  heard,  and  if  the  evidence  is  not 
thus  properly  preserved  the  decree  will  be  reversed  up- 
on appeal.  Village  of  Harlem  v.  JSuburban  R.  Co.,  202 
111.  301 ;  Torsell  v.  Eiffert,  207  HI.  621.  The  petitioner 
should  aver  and  prove  that  at  the  time  of  the  death  of 
Lewis  F.  Larsh  he  was  acting  as  his  conservator ;  that 
within .  one  year  after  the  death  of  Lewis  F.  Larsh 
he  proceeded  according  to  law  to  have  creditors  of 
the  deceased  file  their  claims  and  what  claims 
and  what  amount  of  claims  were  filed  and  allowed 
within  the  time  allowed  by  law.  Why  and  what  were 
the  circumstances  of  waiting  for  more  than  seven 
years  before  filing  a  petition  to  sell  the  real  estate  and 
pay  the  creditors  of  this  estate  ?  It  was  not  only  nec- 
essary for  petitioner  to  make  these  averments  an^d 
proof  but  he  must  follow  this  by  preserving  in  the  rec- 
ord, by  certificate  of  evidence,  or  by  specific  findings  in 
the  decide,  the  evidence.  This  was  not  done,  and  the 
record  is  silent  upon  all  the  questions  raised  by  the 
answer. 

The  administration  of  estates  is  statutory,  and  the 
burden  is  upon  the  administrator  to  perform  in  the 
time  and  manner  provided  by  law  or  give  a  reasonable 
excuse  for  his  failure  to  do  so.  The  fact  that  he,  as  ad- 
ministrator, exercised  a  right  of  possession  over  the 
lands  in  controversy,  a  right  which  he  did  not  have 
under  the  law  as  administrator,  and  because  his  pos- 
session was  not  challenged  by  the  parties  entitled  to 
the  same,  does  not  change  either  his  responsibility  or 
duty  as  such  administrator.  The  argument  of  plain- 
tiffs in  error  to  dismiss  petition,  on  the  ground  the 
motion  was  made,  was  properly  denied. 

The  second  assignment  of  error,  the  argument  of 
laches  upon  the  part  of  the  petitioner,  is  well  taken, 
because  no  excuse  or  reason  was  given  as  to  why  seven 
years  had  expired  before  he,  the  petitioner,  proceeded 
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to  seU  real  estate  for  an  individual  who,  during  his 
lifetime,  did  business  only  through  petitioner  as 
guardian  and  conservator.  If  there  was  any  legal  ex- 
cuse for  such  delay,  petitioner  would  know  it  and  he 
should  plead  it. 

The  petition  filed  in  this  case  gave  no  reason  for 
delay,  and  the  proceeding  was  barred  by  laches. 
There  is  no  statutory  Umitation  of  the  right  to  file  such 
a  petition,  but  it  must  be  done  within  a  reasonable 
time,  and  seven  years  has  been  adopted  as  a  proper 
time  within  which  application  shall  be  made.  Graham 
V.  Brock,  212  HI.  579.  For  the  failure  of  the  petition 
and  the  findings  in  the  decree  to  prfesent  an  excuse  for 
laches  and  the  failure  of  petitioner  to  preserve  the 
evidence  or  facts  necessary  to  sustain  the  decree ;  the 
judgment  or  decree  of  the  County  Court  is  reversed 
and  cause  remanded. 

Reversed  and  remanded. 


William  Ufflemann,  Appellee,  t.  St.  Louis,  Iron  Hoan- 
tain  &  Southern  Railway  Company,  Appellant. 

1.  Parties,  S  88* — when  ohjection  may  he  raised.  The  question 
of  a  proper  party  to  a  lawsuit  Is  a  question  continuing  throughout 
the  trial,  and  may  be  raised  at  any  time. 

2.  Pabties,  §  38* — how  ol>jection  taken.  One  of  the  methods 
for  raising  the  question  of  a  proper  party  to  a  lawsuit  Is  by  motion 
to  Instruct  the  Jury,  followed  by  motion  for  a  new  trial  and  ex- 
ception to  the  Judgment 

3.  Waters  and  water  courses,  §  25* — what  are  remedies  for  over- 
How,  The  action  for  injury  to  real  estate  as  a  result  of  an  overflow 
Is  an  action  for  Injury  to  the  fee  or  reversion,  or  an  action  for  loss 
of  rental  values. 

4.  Landlord  and  tenant,  §  519* — what  relation  created  hy  farm 
lease.  Where  land  is  rented  either  for  cash  or  a  portion  of  the 
crops,  the  landlord  has  no  title  to  the  crops,  growing  or  grown. 

•See  nilnols  Notes  Dtsest,  Vols.  XI  to  XV,  and  Cumulative  Qnarteriy,  wmmm 
tople  and  section  number. 
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5.  IjAndu>bd  and  tenant,  S  ^Id** — lohen  landlord  does  not  "become 
a  tenant  in  common,  A  landlord  renting  land  for  either  cash  or 
a  portion  of  the  crops  is  not  a  tenant  in  common. 

6.  Raiukoads,  S  345* — when  landlord  not  proper  party  plaintiff 
in  action  for  overflow,  A  landlord  renting  his  land  on  shares  is 
not  a  proper  party  plaintiff  to  an  action  againpt  a  railroad  com- 
pany for  damages  sustained  to  crops  as  a  result  of  an  overflow 
of  water,  due  to  Insufficient  outlets  for  a  river  through  a  con- 
structed railway  embankment. 

7.  Railroads,  9  345** — what  does  not  prevent  defendant  from  ot- 
jecting  to  party  plaintiff  in  action  for  overflow.  Where  a  landlord 
is  an  improper  party  plaintiff  to  an  action' to  recover  damages  for 
injuries  to  crops  from  overflow,  the  mere  fact  that  the  tenant 
appears  and  testifies  in  the  case  and  makes  no  claim  for  the  injury 
does  not  preclude  the  defendant  from  raising  the  question  of  im- 
proper party  plaintiff. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the  Hon. 
Louis  Bebnbeuteb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded.  Opinion  filed  May 
1.  1915. 

H.  L.  Bbowning  and  L.  0.  Whitnel,  for  appellant; 
E,  G.  Mebbiman  and  Spkigg  &  Gelstbr,  of  counsel. 

A.  Ti.  Ceisler,  for  appellee. 

Mb.  Justice  Harbis  delivered  the  opinion  of  the 
court 

Appellee  in  the  year  of  1895  became  the  owner  of 
about  259  acres  of  land  in  Eandolph  county  on  the 
Mississippi  bottom.  A  part  of  this  land  was  low  and 
swampy.  Modoc  Creek  enters  it  from  the  bluffs  and 
flows  in  a  southerly  direction,  emptying  into  the 
Coulee. 

Appellee,  shortly  after  he  became  owner,  conveyed 
to  the  St.  Louis  Valley  Railway  Company  a  strip 
through  said  lands  from  southeast  to  northwest  for 
its  use  as  a  right  of  way.  After  the  construction  of 
the  railway  it  was  acquired  by  appellant.  The  con- 
struction of  this  railway  left  about  200  acres  to  the 

•S«e  Illlii«ls  Note*  DtvMt,  Vols.  XI  to  XV,  and  Camalatlve  Quarterly,  muho 
Ittpte  and  aactiaa  aombar. 
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north  and  east  of  the  right  of  way  on  what  is  called 
the  bluff  side  of  the  right  of  way.  Prior  to  the  con- 
struction of  the  railroad  Modoc  Creek  had  no  defined 
channel  spreading  out  in  time  of  freshets  over  the 
land. 

Since  the  construction  of  the  railroad  Modoc  Creek 
has  been  straightened,  deepened  and  now  has  a  well- 
defined  channel,  with  what  is  called  overflow  channels, 
which  main  channel  and  overflow  channels  cross  the 
railroad  right  of  way.  There  are  three  openings 
across  the  railroad  right  of  way  known  from  the  evi- 
dence as  numbers  63,  64  and  65.  No.  64  is  the  opening 
"  in  question,  the  one  through  which  the  waters  in  the 
main  channel  of  Modoc  Creek  have  to  pass,  afterwards 
flowing  into  the  Coulee.  This  opening  is  39  feet  long, 
13  feet  wide  and  3  feet  deep.  The  capacity  admitted 
to  be  sufficient  when  the  waters  of  the  Modoc  are  with- 
in its  banks,  but  when  in  flood  condition  claimed  to  be 
an  obstruction. 

The  appellee  on  the  14th  day  of  August,  1913, 
brought  his  action  in  case  against  appellant  in  the  Cir- 
cuit Court  and  to  the  September  term,  1913,  of  said 
court  filed  his  declaration,  consisting  of  two  counts 
and  the  amendment  thereto,  which  it  is  conceded  is  for 
injury  to  the  rental  value  of  the  lands  in  question,  for 
the  years  from  1909  to  1913  inclusive,  by  wrongfully 
and  unlawfully  maintaining  an  embankment  without 
suflScient  openings  therein  to  permit  the  natural  flow  of 
the  waters,  and  that  the  water  was  thereby  backed  up 
and  held  upon  the  lands  of  appellee  in  such  manner  as 
to  prevent  the  planting  of  crops  upon  a  portion  of  said 
lands  and  destroying  crops  of  wheat,  com  and  hay, 
thereby  injuring  the  rental  value  and  income  from  the 
same  to  appellee  to  the  damage  of  appellee  of  $2,999. 

A  general  demurrer  was  filed  and  overruled  and  a 
trial  had  upon  the  declaration  and  plea  of  general 
issue.  The  jury  returned  a  verdict  against  appellant 
for  sum  of  $695.68.    A  motion  for  new  trial  entered 
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and  overruled.  Judgment  entered  upon  verdict,  from 
which  jud^^ment  appellant  prosecutes  this  appeal. 

The  undisputed  evidence  of  the  appellee  is  that  dur- 
ing the  last  five  years  prior  to  the  trial  this  land  was 
by  verbal  contract  rented  to  a  Mr.  Renner  for  one- 
third  of  everything  except  hay,  of  which  appellee  re- 
ceived as  rent  one-half.  Before,  the  land  was  rented 
to  Mr-  Dom  under  the  same  kind  of  an  agreement. 
Appellee  visited  the  land  once  or  twice  a  year  when 
they  hauled  com  or  wheat  to  collect  rent  and  look 
over  the  place. 

Evidence  was  oflFered  by  appellee  showing  overflow 
at  different  times  and  injury  to  rental  value  of  land. 
The  appellant  at  the  close  of  appellee's  evidence  and 
at  the  close  of  all  the  evidence  by  proper  motion  asked 
to  have  jury  peremptorily  instructed  to  find  for  ap- 
pellant, which  mdtion  was  overruled  and  instruction 
refused.  The  evidence  offered  by  appellant  was  as  to 
conditions  of  land  prior  to  building  of  embankment 
and  since  the  building  thereof,  denying  that  the  build- 
ing of  the  embankment  and  the  construction  of  the 
opening  had  in  any  way  contributed  to  the  injury  of 
appellee. 

Appellant  asks  for  a  reversal  of  this  case  upon  the 
following  errors : 

First.  That  the  suit  cannot  be  maintained  because 
appellee  is  an  improper  party  plaintiff. 

Second.  That  if  suit  can  be  maintained  by  the  owner 
for  permanent  injury,  then  there  was  error  in  admit- 
ting evidence  as  to  measure  of  damages. 

Third.  The  giving  of  improper  instructions  for  ap- 
pellee. 

The  first  error  argued  is  the  important  proposition 
in  this  case,  and  as  appellee  says  this  error  is  an  after- 
thought and  was  not  argued  or  presented  toN  trial  court, 
it  is  necessary  to  refer  to  the  record;  and  there  is 
found  the  motion  to  instruct  jury  at  close  of  plaintiff  *s 
evidence  followed  by  motion  for*  new  trial  and  excep- 
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tion  to  judgment,  which  of  itself  preserves  the  ques- 
tion of  appellee's  right  to  recover  under  undisputed 
facts.  The  question  of  a  proper  party  to  a  lawsuit  is 
a  question  continuing  throughout  the  trial,  and  may  be 
raised  at  any  time.  One  of  the  methods  of  raising  this 
question  is  by  the  motion  for  an  instruction  such  as 
was  made  in  this  case  followed  by  motion  for  new  trial 
and  the  exception  to  the  judgment. 

The  authorities  recognize  for  injuries  by  overflow, 
an  action  for  injury  to  the  fee  or  reversion;  also  an 
action  for  loss  of  rental  values.  It  is  conceded  that 
this  is  an  action  for  loss  of  rental  values  only.  That 
the  land  overflowed  in  this  case  was  rented  and  in  pos- 
session of  a  tenant  is  not  disputed.  The  law  is- well 
established  that  where  land  is  rented  for  either  cash 
or  a  portion  of  the  crops  the  landlord  has  no  title  to  the 
crops,  growing  or  grown.  It  is  also  settled  that  he  is 
not  a  tenant  in  common.  If  this  is  true  on  the  same 
theory,  the  landlord  cannot  bring  an  action  which  is 
founded  on  the  right  of  property  or  the  right  of  pos- 
session against  a  third  person  who  removes  or  de- 
stroys the  property.  The  rental  value  in  this  case  was 
in  the  nature  of  property,  a  portion  of  the  crop  the 
title  to  which  and  the  right  of  possession  was  in  the 
tenant  until  the  rent  stipulated  was  delivered  or  paid 
to  appellee. 

Appellee  contends  that  this  action  being  for  rental 
value  of  land,  a  portion  of  which  was  never  planted, 
is  upon  a  different  foundation  than  for  destruction  of 
crops.  The  evidence  of  appellee  does  not  sustain  this 
position;  from  this  evidence  there  was  no  portion  of 
this  farm  that  was  not  rented  and  in  possession  of  the 
tenant.  Therefore  this  case  does  not  come  under  those 
authorities  where  the  landlord  occupied  the  premises 
and  exercised  authority  in  the  farming  operations. 

It  is  further  argued  by  appellee  that  where  the  ten- 
ant appears  and  testifies  in. the  case  and  makes  no 
claim  for  the  injury,  the  party  sued  cannot  raise  the 
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question  of  the  improper  party  plaintiflF,  and  refers  to 
the  case  of  Toledo,  St  L.  <&  W.  R.  Co.  v.  Farris,  117 
111.  App,  108 ;  but  when  this  case  is  read  with  other  au- 
thorities and  the  reasons  given  for  it,  it  is  against  the 
weight  of  authority. 

It  is  further  argued  by  appellee :  **That  actions  up- 
on the  case  do  not  depend  upon  the  holding  by  the 
plaintiff  of  legal  estate  in  the  thing  for  an  injury  to 
which  the  action  is  brought.  It  lies  for  an  injury  to 
the  private  rights  of  another. ' '  This  is  true  as  a  gen- 
eral proposition,  but  as  applied  to  this  case  it  is  for  an 
injury  to  crops  that  at  the  time  he  did  not  have  the 
title  nor  the  right  of  possession  to,  and  the  authorities 
cited  do  not  apply. 

It  is  said  by  appellee  that  the  case  of  Ringering  v, 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  161  111.  App.  43,  does 
not  apply  because  in  that  case  a  suit  brought  by  the 
tenant  was  sustained  because  the  landlord  had  filed  a 
release  to  the  damages  sought.  However,  the  case  was 
not  decided  by  this  court  upon  the  release  nor  was  it 
mentioned  in  the  decision  as  having  any  weight  upon 
the  right  of  the  tenant  to  maintain  the  suit.  The  case  of 
Ringering  v.  Cleveland,  C,  C.  d  St.  L.  Ry.  Co.,  161  111. 
App.  43,  is  a  case  decided  by  this  court,  and  the  opin- 
ion shows  a  careful  investigation  of  the  authorities 
upon  the  question  before  us.  We  adopt  the  following 
language  of  the  opinion : 

^'We  are  of  opinion  that  by  the  weight  of  authority 
there  is  no  right  of  action  in  the  landlord  to  recover 
against  appellant,  but  that  such  right  is  in  the  tenant 
exclusively.  It  is  only  where  some  injury  results  from 
the  tort  to  the  reversion  that  the  landlord  may  recover 
damages.  It  muat  be  an  injury  to  the  reversion  of 
such  permanent  character  that  it  would  lessen  the 
value  of  the  property  on  the  expiration  of  the  ten- 
ancy.'* Dicey  on  Parties  to  Actions,  marginal  page 
340,  and  other  authorities  there  cited. 

From  an  examiuation  of  the  record  and  authorities 
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the  question  was  raised  upon  the  motion  to  instruct, 
and  by  the  motion  for  new  trial  and  the  refusal  of  the 
instruction  under  the  undisputed  facts  was  reversible 
error.  The  sustaining  of  the  contention  of  appellant 
upon  the  first  proposition  makes  it  unnecessary  to 
dispose  of  the  other  errors  argued,  as  it  is  conceded 
this  was  not  a  suit  for  permanent  injury.  For  the 
error  sustained  the  judgment  will  be  reversed  and 
cause  remanded  for  further  proceedings,  in  accord- 
ance with  the  views  here  expressed. 

Reversed  and  revumded. 


'/ 


.Thomas  Seymour,  Appellee,  t.  Illinois  SoutherD  Bail- 
way  Company,  Appellant. 

(Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Washington  county;  the  Hon. 
Louis  Bebnreuter,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  with  finding  of  fact  Opinion  filed 
May  1,  1915. 

Statement  of  the  Case. 

Action  by  Thomas  Seymour  against  Illinois  South- 
em  Kailway  Company  to  recover  damages  for  person- 
al injuries  sustained  as  a  result  of  defendant's  engine 
knocking  plaintiff's  horse  against  him.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

The  issues  upon  which  the  case  was  heard  and  the 
evidence  is  practically  the  same  as  at  a  former  hearing 
of  the  case  which  was  appealed  to  this  court  and  re- 
ported in  173  HI.  App.  326.  In  April,  1910,  defendant 
was  operating  its  railroad  which  passed  east  and  west 
through  the  north  limits  of  the  city  of  Nashville.  De- 
])ot  street  extends  north  from  the  public  square  of  said 
city,  upon  or  near  which  defendant's  depot  is  located. 
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East  of  this  street  one  block,  and  running  parallel  with 
it,  is  Mill  street.  Defendant's  road  intersects  these 
streets,  the  former  at  or  near  its  switch  extending 
from  west  of  Depot  street  east  across  Mill  street  and 
to  the  Hnghey  mills  located  five  or  six  hundred  feet 
east  of  Mill  street.  The  track  at  some  point  between 
Depot  street  and  the  mills,  curves  to  the  northeast; 
this  aide  track  was  used  by  persons  transacting  busi- 
ness with  the  defendant,  as  a  place  for  loading  and  un- 
loading freight  into  and  out  of  wagons.  On  April  1st 
plaintiff  was  engaged  in  unloading  stone  from  a  oar 
standing  upon  this  track,  and  in  connection  with  such 
unloading  he  was  using  a  teani  and  had  in  his  employ 
a  man  by  the  name  of  Jones  who  assisted  him  in  un- 
loading the  stone  from  the  car  onto  the  wagon ;  plain- 
tiff was  using  two  wagons  and  one  team  of  horses. 
While  Jones  loaded  one  wagon  plaintiff  would  take  the 
other  wagon  loaded  with  stone  and  deliver  it,  come 
back  and  leave  the  empty  wagon  and  change  his  team 
of  horses  to  the  loaded  wagon.  At  five  o'clock  in  the 
afternoon,  and  while  plaintiff  was  away  with  one  of 
the  wagons,  a  freight  train  of  defendant's  came  in  on 
its  main  line,  unhooked  the  engine  from  the  train  and 
ran  onto  the  switch  and  pushed  the  car  of  stone  back 
to  the  mill,  some  six  or  seven  hundred  feet  distant 
from  where  plaintiff  and  his  assistant  had  been  en- 
gaged in  the  unloading  of  stone  from  the  car  on  def end- 
ant 's  road.  While  plaintiff  was  gone  with  this  wagon 
Jones,  the  assistant,  had  loaded  the  wagon  that  had 
remained,  and  about  the  time  that  he  had  completed 
the  loading  of  this  wagon  the  engine  pushed  the  car 
back  to  the  mill.  While  the  engine  was  at  or  near  the 
mill  and  around  a  curve,  plaintiff  returned  with  his 
empty  wagon  and  finding  the  other  wagon  loaded  un- 
hooked his  team,  drove  the  horses  over  the  tongue  of  the 
loaded  wagon  and  after  driving  his  horses  across 
the  tongue  he  was  at  their  heads  attempting  to  fasten 
the  neck  yoke  upon  the  horse  nearest  to  the  track.    His 

V«l.  CXCIV  4. 
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assistant  at  the  same  time  was  engaged  in  hooking  the 
horses  np  to  the  double  trees,  and  at  this  time  the  en- 
gine approached  from  the  mill  and,  as  it  passed  by,  the 
tank  beam  struck  the  horse  nearest  the  switch  upon  the 
rump  and  threw  the  horse  forward  several  feet,  and 
in  moving  forward  the  horse  struck  plaintiflF  and  in- 
jured him.  The  wagon  stood  some  two  or  three  feet 
away  from  defendant's  track  and  far  enough  to  clear 
the  cars  as  they  passed  by.  The  pilot  beam  on  the  en- 
gine extended  out  over  the  tracks  the  same  distance  as 
the  tender  beam,  and  was  of  the  same  height  from  the 
ground.  The  pilot  beam  passed  the  horse  without 
striking  him.  The  fireman  stated  that  between  the 
the  time  the  pilot  beam  passed  the  horse  and  the  ten- 
der beam  reached  it  that  the  horse  turned  his  rump 
towards  the  engine,  and  that  caused  the  tender  beam 
to  strike  him.  The  horse  was  a  grey  one  and  grey 
hairs  were  afterwards  found  upon  the  tender  beam. 
There  was  a  conflict  in  the  evidence  as  to  the  speed  at 
which  the  engine  was  running  at  that  time.  The  wit- 
ness Jones  fixed  it  at  twenty  miles  an  hour,  while  the 
other  witnesses  fixed  it  from  five  to  eight  miles,  and 
others  from  ten  to  fifteen  miles  an  hour.  There  was 
also  a  conflict  as  to  whether  or  not  the  employees  of 
defendant  blew  the  whistle  or  rang  the  bell. 

E.  J.  GoDDAED  and  J.  A.  Watts,  for  appellant. 

T.  M.  Webb  and  G.  C.  Bordbbs,  for  appellee. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Railroads.  §  528* — when  not  required  to  give  signal  for  bene- 
fit of  person  unloading  car,  A  railroad  company  owes  no  statutory 
duty  to  a  person  who  is  lawfully  alongside  its  track  for  the  pur- 
pose of  unloading  a  car,  to  ring  the  bell  and  blow  the  whistle  of 

•See  ininols  Noten  Di^eet,  Volt.  XI  to  XV,  ud  CvmalatlTV  Quarterly,  mmm 
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an  approaching  engine,  since  the  statute  requiring  such  warning 
was  enacted  for  the  protection  of  persons  upon  the  public  highway 
and  about  to  cross  the  railroad  or  enter  upon  Its  crossing. 

2.  Railboads,  §  516* — wliat  duty  owed  to  person  on  premises  for 
purpose  of  unloading  dbr,  A  railroad  company  owes  a  person  who 
ia  lawfully  alongside  Its  track  for  the  purpose  of  unloading  a  car, 
the  duty  to  not  wantonly  or  wilfully  or  negligently  Injure  him. 

3.  Railboaos,  S  528* — when  failure  to  signal  not  an  element  of 
wantonness.  The  failure  to  give  warning  of  the  approach  of  an 
engine  by  the  sounding  of  the  bell  and  blowing  of  the  whistle  Is 
of  no  weight  In  determining  the  question  of  wantonness  In  injuring 
a  person  lawfully  alongside  the  tracks  for  the  purpose  of  unloading 
a  car,  where  the  railroad  company  owcb  ao  duty  to  such  person 
to  give  such  warning. 

4.  Railroads,  9  528* — when  failure  to  warn  may  "be  considered 
a  question  of  due  care.  The  failure  to  give  a  warning  as  to  the 
approach  of  an  engine  to  one  lawfully  alongside  a  railroad  track 
for  the  purpose  of  unloading  a  car  is  of  weight  in  determining 
the  question  of  reasonable  care  upon  the  part  of  the  railroad  com- 
pany only  when  the  failure  to  give  such  warning  contributes  to  the 
injury. 

5.  Raiuoads,  9  627* — when  evidence  insufficient  to  show  negli- 
gent operation.  ETvldence  in  an  action  against  a  railroad  company 
for  personal  injuries  sustained  as  a  result  of  an  engine  of  defend- 
ant knocking  plaintiffs  horse  against  him  while  he  was  lawfully 
engaged  in  unloading  a  car  on  a  side  track,  held  insufficient  to 
sustain  a  finding  that  the  employees  of  defendant  were  guilty  of 
negUsence  in  the  operation  of  the  engine. 

miBote  lf«tM  IHswt»  Toil.  ZI  to  XY,  ftud  CnmnlatlTe  Qiuffterly« 
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T.  P.  Frlstoe^  Appellant,  t.  Ardlmus  Boedeker^  Afp^I- 

lee. 

1.  TOBTfl,  f  12^-^19^11  violation  of  Iai9  cannot  form  kMto  of 
oante  of  action,  A  court  will  not  lend  its  aid  to  one  who  tonmdm 
hi8  cause  of  action  upon  an  illegal  or  immoral  act 

2.  NtoLiocNCB,  I  48* — what  is  prosfimate  oauao  of  injury  wkife 
hunting  on  prohibited  land.  The  proximate  cauae  of  the  injury 
to  one  who  enters  in  company  with  another  upon  prohibited  land 
in  pursuit  of  a  oorey  of  quail  and  is  shot  as  a  result  of  the  oarelees 
act  of  his  companion  in  discharging  his  shotgun  towards  him  and 
at  the  covey  of  quail,  is  the  failure  to  permit  the  quail  to  retreat 
to  the  premises  where  the  law  protected  them. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the  Hon. 
William  E.  Hadixt,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.    Affirmed.    Opinion  filed  May  1,  1915.  f 

Spriqg  &  GiLSTER  and  Charles  W.  Morrison,  for  ap- 
pellant. 

A.  D.  BiEss  and  H.  Clay  Hornbr,  for  appellee. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court 

The  first  count  of  the  declaration  in  the  case  charged 
in  substance:  That  the  appellee  on  the  18th  day  of 
November,  1910,  in  the  county  of  Monroe,  State  of 
Illinois,  with  force  and  arms  made  an  assault  upon  ap- 
pellant and  shot  off  a  certain  shotgun  then  and  there 
loaded  with  gunpowder  and  lead  bullets  at  and  against 
appellant,  and  thereby  and  then  and  there  shot  and 
wounded  appellant  in  so  grievous  a  manner  that  his 
life  was  despaired  of;  and  by  reason  of  such  shooting 
and  wounding  appellant  became  sick  and  his  right  eye 
was  thereby  entirely  destroyed  and  the  sight  thereof 
lost  and  the  left  eye  pierced  and  injured,  and  the  sight 
thereof  almost  destroyed,  and  appellant  was  made  sick 

•Sc«  niinols  Notes  ]>ISMt,  Vols.  XI  to  XV,  and  CvBuUaiTe  Qiuutariy. 
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and  disordered  and  so  continued  from  that  time  hither- 
to, and  incapable  of  transacting  his  business  affairs 
during  that  time ;  and  was  obliged  and  did  lay  out  and 
expend  large  sums  of  money,  $1,000,  in  endeayoring 
to  be  cured  of  the  wound  and  sickness  aforesaid;  and 
other  wrongs  the  appellee  to  appellant  then  and  there 
did  to  the  damage  of  appellant  of  $5,000. 

The  second  count  of  the  declaration  charges  that 
at  the  same  time  appellee  with  a  shotgun  then  and 
there  carelessly,  negligently,  wilfully  and  wantonly 
inflicted  the  wounds  as  described  in  first  count  upon 
appellant,  in  and  by  which  he  was  rendered  incapable 
of  following  his  profession  of  dentistry  from  which  he 
derived  an  income  of  $3,000  per  year,  and  from  trans- 
acting his  other  business,  spending  large  sums  in  and 
about  being  cured,  suffering  continuous  and  excruciat- 
ing pain  from  that  time  hitherto,  other  wrongs  done  to 
the  damage  of  appellant  of  $5,000,  wherefore  he  brings 
suit,  etc. 

Appellee  to  these  two  counts  of  declaration  filed  his 
plea  of  not  guilty. 

There  is  no  dispute  about  the  facts  in  this  case 
material  to  the  issues.  The  appellant,  a  single  man 
40  y^rs  of  age,  was  a  dentist  by  profession  and  had 
been  for  about  four  months  previous  to  the  injury,  on 
the  18th  day  of  November,  1910,  residing  and  practic- 
ing his  profession  in  the  City  of  Red  Bud,  Randolph 
county,  Illinois.  That  at  the  time  of  injury  his  eye- 
sight was  good,  ahd  his  general  health  good.  Since 
that  time  he  has  been  practically  blind  and  unable  to 
follow  his  profession  or  to  follow  any  business.  That 
at  the  time  of  the  injury  appellant  had  an  earning 
capacity  of  $3,700  per  year.  Appellant  had  been  ac- 
quainted with  appellee  four  months.  Appellee  was  a 
man  21  years  of  age.  By  agreement  appellant  and  ap- 
pellee in  the  automobile  of  appellee,  each  with  a  shot- 
gun, started  for  a  hunt.  That  they  drove  near  to  the 
place  where  the  accident  occurred,  left  the  automobile 
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and  entered  a  stubble  field.  That  they  had  both  been 
in  that  vicinity  at  least  once  before  on  the  same 
mission  and  across  the  premises  where  the  injury 
occurred  at  that  time.  That  on  the  day  of  the  injury 
they  were  following  a  flock  of  quail  in  this  field  going 
north,  about  twenty  yards  apart,  appellant  to  east  of 
appellee,  at  all  times  in  plain  view  and  hearing  dis- 
tance of  one  another.  A  quail  flew  up  in  front  of  ap- 
pellee flying  to  east  and  towards  appellant.  Appellee 
fired,  ^  number  of  shot  entering  the  face  of  appellant. 
That  appellant  from  that  time  has  been  blind,  and  has 
suffered  considerable  pain,  and  after  employing  the 
best  medical  skill  has  been  unable  to  regain  his  eye- 
sight. 

The  only  difference  between  the  parties  as  to  what 
was  said  or  done  is  that  appellant  says  when  they  were 
ordered  off  of  one  farm  appellee  says,  **we  will  go 
back  and  hunt  where  I  have  permission, ' '  and  appellee 
says  he  never  said  that. 

It  is  stipulated  that  neither  appellant  nor  the  ap- 
pellee had  permission  of  the  landowners,  agents  or 
occupants  where  the  accident  occurred  to  hunt  upon 
that  land. 

It  is  true  that  the  declaration  charges  appellee  with 
wilfully  and  wantonly  shooting  appellant,  but  there  is 
no  evidence  in  the  record  to  support  the  charge;  and 
the  sole  ground  upon  which  it  is  sought  to  base  a  right 
of  recovery  is  that  appellee  was  careless  and  negligent 
in  the  handling  of  the  shotgun  which  caused  the  injury 
to  appellant. 

The  court  at  the  close  of  all  the  evidence  instructed 
the  jury  to  find  for  appellee.  The  action  of  the  court 
under  the  assignment  of  error  and  argument  of  coun- 
sel may  be  discussed  under  two  propositions: 

First.  Was  appellant  and  appellee  at  the  time  of  the 
injury  violating  a  public  lawT 

Second.  Was  appellant's  violation  of  the  law  the 
cause  of  the  injury? 
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It  is  conceded  by  appellant  that  he  was  at  the  time 
of  the  injury  violating  chapter  62,  sees.  28  and  29 
(J.  &  A.  ^  5930,  5931)  of  the  Statute  of  the  State  of  * 
Illinois.  Section  28  (J.  &  A.  ^  5930):  *at  shall  be 
unlawful  for  any  person  or  persons  to  hunt,  with  gun 
or  dog,  or  allow  their  dogs  to  hunt  within  or  upon  the 
lands  or  premises  of  another,  or  upon  the  water  flow- 
ing over  or  standing  on  said  lands  or  premises,  without 
first  obtaining  from  the  owner,  agent,  or  occupant  of 
said  lands  or  premises,  his,  her  or  their  permission  so 
to  do/'  Section  29  (J.  &  A.  ^  5931)  makes  such  an 
offense  a  misdemeanor  and  provides  the  penalty  for 
violation. 

This  statute,  as  has  been  said  by  our  Supreme  Court 
in  the  case  of  People  v.  Bayer,  246  HI.  382,  has  a  ten- 
dency to  lessen  the  number  of  hunters,  capable  and 
incapable,  experienced  and  inexperienced,  who  without 
the  provision  would  assume  the  right  under  their 
licenses  to  go  over  the  lands  of  others,  killing  and  de- 
stroying all  game.  The  primary  purpose  of  the  stat- 
ute is  to  protect  game. 

From  the  undisputed  evidence  in  this  case  appellant 
and  appellee  left  Red  Bud  on  the  morning  in  question 
bent  upon  the  destruction  of  game,  and  when  they  ar- 
rived at  or  near  the  place  of  the  injury  saw  this  covey 
of  quail  fly  and  alight  on  the  premises  where  the  injury 
occarred,  and  by  understanding  and  common  design 
they  entered  the  premises,  unlawfully  for  the  express 
purpose  of  securing  the  game,  even  though  it  be  in 
violation  of  the  law. 

It  does  not  place  appellant  in  any  better  position 
under  the  law  to  say  just  prior  to  the  entry  that  ap- 
pellee said,  **we  will  go  where  I  have  permission,'' 
because  appellant  is  charged  with  knowing  that  he  did 
not  have  permission  and  that  appellee  was  neither  the 
owner,  occupant  or  agent  to  give  him  permission ;  that 
he  entered  in  violation  of  the  law  and  by  stipulation 
it  appears  appellee  entered  in  the  same  manner. 
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If  appellant  and  appellee  had  not  been  in  pursuit  of 
game  and  if  they  had  not  discovered  the  object  of  theit 
hunt,  this  accident  would  not  have  occurred.  The 
game  was  discovered  before  they  entered  the  premises, 
and  both  appellant  and  appellee  knew  it  to  be  on  the 
premises  they  were  entering  in  violation  of  law. 
notwithstanding  such  knowledge  they  entered  and  took 
their  positions,  as  they  were  in  pursuit  of  game  in 
violation  of  law.  The  causative  connection  between 
the  violation  of  the  law  and  the  injury  are  complete. 
The  proximate  cause  of  the  injury  is  the  failure  of 
appellant  and  appellee  to  permit  the  quail  to  retreat 
to  the  premises  where  the  law  protected  them  until 
permission  was  secured  from  the  persons  authorized 
by  law  to  give  it,  which  the  court  has  no  right  to  pre- 
sume would  have  been  given. 

A  number  of  authorities  have  been  cited  by  appel- 
lant to  the  effect  that  there  must  be  a  connection 
between  the  violation  of  the  law  and  the  injury.  Those 
argued  and  discussed  at  length  are:  Haumesser  v. 
Central  Brewing  Co.,  158  111.  App.  648 ;  Gross  v.  MiUer, 
93  Iowa  72 ;  Sutton  v.  Town  of  Wauwatosa,  29  Wis.  21. 

The  case  in  158  111.  App.  648,  supra,  was  a  suit 
for  injuring  a  horse  upon  a  public  street  where  the 
city  ordinance  provided  that  no  horse  was  to  be  left 
upon  the  street  without  being  hitched.  The  horse  in- 
jured was  upon  the  street  where  he  had  a  right  to  be 
but  was  not  hitched.  The  case  was  determined  by  this 
court  upon  the  ground  that  under  the  facts  in  that  case 
the  fact  that  the  hbrse  was  not  hitched  was  not  the 
proximate  cause  of  the  injury.  It  if  were  possible  to 
make  that  case  an  authority  in  the  case  at  bar,  suppose 
there  had  been  a  valid  ordinance  that  no  horse* was  to 
be  left  by  its  driver  upon  the  public  street,  the  fact  that 
the  horse  was  upon  the  street  without  driver  would  be 
the  proximate  cause  of  injury. 

The  Iowa  case  supra,  is  a  case  where  an  injury  oc- 
curred while  hunting  on  Sunday,  and  to   hunt  on 
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Sunday  being  in  violation  of  the  law,  a  question  of  time 
only. 

The  Wisconsin  case  si^ra,  is  a  case  of  driving  cattle 
on  Sunday  in  violation  of  law.  An  injury  by  breaking 
through  a  defective  bridge,  a  question  of  time  only. 

Without  prolonging  this  opinion  where  it  has  been 
held  there  was  no  causative  connection  between  the 
violation  of  the  law  and  the  injury,  it  was  where  the 
violation  of  law  was  as  to  time,  or,  if  place,  the  cause 
of  the  injury  was  only  remotely  connected  with  the 
violation  of  the  law,  but  never  where  the  injury  oc- 
curred while  two  people  ,by  common  design  and  pur- 
pose were  violating  the  law.  The  case  comes  clearly 
within  the  holding  of  our  Supreme  Court  in  the  case 
of  GUntore  v.  Fuller,  198  111.  130,  and  the  rule  of  law 
applicable  thereto  quoted  with  approval:  **No  court 
will  lend  its  aid  to  a  man  who  founds  his  cause  of  ac- 
tion upon  an  immoral  or  illegal  act." 

A  further  illustration  of  the  rule  which  refuses 
redress  to  one  participating  in  a  wrong  may  be  had 
where  two  persons  are  engaged  in  an  unlawful  enter- 
prise or  action,  and,  prosecuting  it,  one  is  injured  by 
the  negligence  of  the  other.  What  the  plaintiff  must 
ask,  therefore,  must  be  this :  That  the  law  shall  relieve 
him  from  the  consequences  of  his  disregard  of  the  law ; 
and  this,  as  already  stated,  it  will  refuse  to  do. 

The  appellee  was  not  the  owner,  occupant  or  agent 
of  the  land  where  the  injury  occurred,  and  even  though 
he  might  have  permission  to  hunt  thereon,  could  not 
not  have  given  appellant  any  right  to  hunt  on  those 
premises.  It  cannot  be  said  he  was  misled  into  violat- 
ing a  law  that  he  knew  appellee  could  not  give  him  per- 
mission to  violate. 

The  appellant  requires  in  this  case  the  aid  of  an 
illegal  transaction  to  establish  his  case,  and  it  makes 
no  difference,  when  this  appears,  if  it  so  appears  from 
the  whole  evidence,  the  defense  is  allowed  not  for  sake 
of  appellee,  but  of  the  law  itself. 
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The  ruling  of  the  Circuit  Court  in  giving  the  per- 
emptory instruction  was  proper,  and  the  judgment  will 
be  affirmed. 

Affirmed. 


E.  H.  Hostettler^  Appellee^  t.  Asa  Hushrnsh  and  Henry 
Paddiek,  Sehool  Direetors,  Appellants. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Lawrence  county;  the  Hon. 
Enoch  E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded.  Opinion  filed  May 
1,  1915. 

Statement  of  the  Case. 

Action  by  E.  H.  Hostettler  against  Asa  Mushmsh 
and  Henry  Paddick,  school  directors  of  district  num- 
ber sixty-eight  of  the  county  of  Lawrence  and  State  of 
Illinois,  for  damages  for  a  breach  of  contract  of  hiring. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

This  district  had  constructed  a  schoolhouse  of  two 
rooms  and  prior  to  the  year  1913  had  employed  two 
teachers.  Sometime  during  the  month  of  June,  1913, 
plaintiff  made  application  to  the  directors  for  position 
as  teacher.  After  his  application  was  received  a  meet- 
ing of  the  directors  was  held  in  the  district,  the  time  of 
which  meeting  is  a  matter  of  dispute.  All  the  directors 
were  present,  and  no  other  person  except  plaintiff  and 
directors  were  present.  Plaintiff  contended  that  he 
was  hired  by  the  board  as  principal  to  teach  only  the 
advance  grades.  The  two  directors  named  as  defend- 
ants contended  he  was  hired  to  teach  the  entire  school. 
The  amount  to  be  paid  was  $82.50  per  month,  and  plain- 
tiff was  to  do  his  own  janitor  work  for  a  term  of  five 
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or  six  months.  The  minutes  of  this  meeting  were  not 
nmtten  nntil  shortly  thereafter,  and  no  written  con- 
tract at  that  time  was  made  and  signed.  Plaintiff  con- 
tended that  the  meeting  was  on  the  14th  day  of  June, 
1913.  Defendants  claimed  that  the  meeting  was  on  the 
17th  day  of  June,  1913 ;  that  afterwards  in  July,  1913, 
the  board  met  and  approved  the  minutes ;  that  plaintiff 
was  not  present  at  this  meeting ;  that  about  September 
2,  1913,  the  board  and  plaintiff  again  met,  when  the 
dispute  was  as  to  whether  plaintiff  was  hired  as  prin- 
cipal and  to  teach  the  advance  grades,  or  whether  he 
was  employed  to  teach  the  entire  school.  The  defend- 
ants contended  for  the  latter  and  the  plaintiff  and  one 
director  contended  for  the  former,  as  the  contract. 
This  dispute  continued  from  that  time  to  September 
22,  1913,  without  an  agreement  being  reached.  An- 
other teacher  was  employed  after  plaintiff  had  refused 
to  enter  into  the  contract  contended  for  by  two  of  the 
directors,  and  defendants,  refused  to  receive  and  ac- 
cept the  services  of  plaintiff  as  contended  for  by  him. 
The  issues  of  fact  were  whether  plaintiff  was  em- 
ployed by  defendants  to  teach  as  principal  the 
higher  grades,  or  was  he  employed  to  teach  the  entire 
school.  Evidence  was  offered  on  this  issue;  plaintiff 
and  Director  Mills  for  the  first  proposition,  and  the 
defendants  for  the  second  proposition.  The  court 
refused  to  admit  in  evidence  the  letter  of  Miss  Weaver, 
a  witness  for  plaintiff  and  an  applicant  for  teacher  in 
the  primary  room..  Miss  Weaver  had  testified  to  a 
conversation  at  the  home  of  Mrs.  Liddle  with  Henry 
Paddick  in  which  she  said  that  Mrs.  Liddle  said  that 
she  heard  that  he  had  hired  Mr.  Hostettler  for  the 
advanced  room,  and  he  said,  ^'Yes,  I  think  we  have 
done  well,'*  etc  Mr.  Paddick  denied  that  he  told  Mrs. 
liiddle  they  had  hired  a  principal  and,  as  tending  to 
corroborate  his  statement,  as  to  what  occurred  and  to 
discredit  the  evidence  of  Miss  Weaver,  produced  and 
offered  in  evidence  a  letter  from  Miss  Weaver  to  hiTw 
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of  date  July  17, 1913,  and  identified  by  witness  Weaver, 
a  letter  written  and  received  after  this  meeting  at 
the  Liddle  borne,  which  letter  is,  in  substance,  as  fol- 
lows : 
*  *  Henry  Paddick, 

Chaunoey,  Ills. 
Dear  Sir : 

Have  you  hired  a  teacher  for  the  primary  room  for 
this  winter  or  is  it  your  intention  to  have  only  one 
teacher?   Please  let  me  know  as  soon  as  possible. 

Respectfully, 

Mae  Weaver, 
Clay  City,  His.'' 
The  evidenee  of  this  conversation  was  admitted,  but 
the  objection  to  the  letter  was  sustained. 

Counsel  for  defendants  complain  of  the  judgment  as 
being  contrary  to  the  evidence  because  plaintiff  could 
have  secured  another  school,  but  that  he  made  no  effort 
and  remained  on  his  farm,  and  attended  to  his  private 
affairs,  and  for  this  no  deduction  was  made  by  the 
jury. 

MoGaughby  &  ToHiLL,  for  appellants. 

Obobob  W.  Lackby  and  B.  O.  Stjmnbk,  for  appellee. 

Mb.  Justicb  Habbis  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Deetston. 

1.  IN8TBU0TI0N8,  9  16* — tphen  must  J)e  harT/umiouB.  A  Beries  of 
Inatructlons  must  be  harmonious  and  not  misleading. 

a.  IifBTBUonoNS,  S  16* — u)?i€n  erroneout  for  loofc  of  harmony, 
Invtractions  oonstltuttng  a  aerie*,  in  an  action  by  a  school  teacher 
against  a  school  district  tor  breach  of  a  contract  of  hiring,  and  in 
vhich  the  issue  was  as  to  whether  plaintiff  was  to^be  hired  to 
teach  the  whole  school  or  only  the  advanced  grades  as  principal, 
one  of  which  tells  the  iury  they  must  find  for  the  defendants 

•9f  nilnois  Not€t  DlsMt,  VoU.  XI  to  XV,  and  CnmnlattTe  Qaariuij,  mmm 
topl«  and  MctloB  number. 
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unless  the  plaintiff  proved  that  he  was  employed  to  teach  the 
prlnclpalshlp,  another  of  which  tells  them  that  plaintiff  may  recover 
if  k«  luw  pTQven  that  he  was  employed  tp  t#ach  the  school,  an- 
other of  which  tells  the  Jury  that  one  promise  is  a  good  consider- 
ation for  another,  and  that  the  plaintiff  may  recover  if  he  proved 
that  h«  was  employed  to  teaeh  the  prinolpalshtp,  TieMI  Inhannonlous 
and  Bteleadlna. 

5.  ScMOOLS  AifD  SCHOOL  DISTBICT0,  |  llA^-^wIM  0vidence  admis* 
sidle  im  aeHon  for  hreaeh  of  contract  to  hire  teacher.  Where  the 
questlOA  in  issue  in  an  action  by  a  school  teacher  against  a  school 
district  for  damages  for  breach  of  a  contract  of  hiring  was  as  to 
whether  the  platntUf  was  employed  to  teaeh  as  principal  of  the 
higher  gsades  or  to  teach  the  entire  school,  and  in  which  the  testi- 
mony of  a  witness  for  plaintiff  that  one  of  the  directors  had  told 
m  eartaln  person  In  hw  presence  that  he  had  hired  plaintiff  for 
the  hl^ier  grades  was  denied  by  such  director,  a  letter  written 
mbseqaently  to  such  eonversation  by  plaintiff's  witness  to  such  di- 
rector Inquiring  as  to  whether  he  had  hired  a  tecMher  for  the 
prinsaiy  room  or  Intended  to  have  only  one  teacher,  was  admis- 
•Ibla  aa  going  to  the  credibility  and  w^ght  to  be  given  to  the 
eivldenoe  ef  such  witness. 

4.  KAflimB  ANn  sBsvAirr,  S  42*— loJIal  U  remedy  for  "breach  of 
contract  v>hen  no  services  performed.  Where  no  services  are  per- 
fet»sd  under  a  oentract  of  hiring,  the  action  must  b«|  far  a  breach 
aC  the  contract 

6.  ICastkb  and  servant,  §  62* — what  is  measure  of  damans  for 
hreaeh  of  eontrad  of  hiring.  The  measure  of  recovery  for  breach 
<if  a  eentract  of  hiring,  where  no  services  have  been  performed,  Is 
the  wages  to  be  paid,  less  any  sum  actually  earned  or  which  might 
have  hesB  earned  by  the  exercise  of  reasonable  diligence  In  seehing 
other  similar  employment. 

6.  Mabtbs  and  sbbvant,  S  47* — who  has  burden  of  proof  in  adUm 
for  breach  of  contract  of  hiring.  The  burden  of  proof  In  an  action 
for  breach  of  coutract  of  hiring,  no  services  having  been  per- 
formed. Is  upon  the  defendants  to  show  that  plaintiff  did  earn,  or 
by  reasonable  diligence  could  have  earned,  wages  In  other  similar 
employment. 


miBttis  NolM  IHsMt,  Vols.  XI  to  XV,  end  CunnlettTe  Qoartorly, 
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William  J.  Baxter^  Appellee,  t.  City  of  Tentee,  Appel- 
lant. 

1.  New  tbial,  S  83* — tinie  for  motion.  It  is  not  necessary  to 
make  a  motion  for  a  new  trial  before  entry  of  judgment  where  a 
jury  is  waived  by  agreement  and  trial  is  had  before  the  court 

2.  MuinciPAL  coBPOBATioNS,  f  100* — when  ordinance  must  he 
pleaded.  When  a  cause  of  action  is  predicated  upon  a  city  ordi- 
nance»  such  ordinance  must  be  pleaded. 

3.  aAtnigifal  cobpobations,  S  105* — when  ordinance  inadmissible. 
An  ordinance  is  not  admissible  in  evidence  in  an  action  predicated 
thereon,  where  such  ordinance  has  not  been  pleaded. 

4.  MxTmciPAL  GOBPOBATiONS,  §  83* — hov>  ordinance  prescriJHng 
duties  of  city  attorney  construed.  An  ordinance  prescribing  as 
duties  of  a  city  attorney  such  as  are  usually  performed  by  a  licensed 
attorney  must  be  reasonably  construed. 

5.  Municipal  cobpobattons,  §  118* — when  city  attorney  must  he 
a  licensed  attorney.  An  ordinance  which  prescribes  as  duties  of 
a  city  attorney  those  ordinarily  performed  by  a  licensed  attorney 
must  be  construed  as  requiring  the  selection  of  a  duly  licensed 
attorney. 

6.  CoNTBACTS,  §  129* — when  illegal.  Any  act  which  is  forbidden 
by  either  common  or  statutory  law  cannot  be  the  foundation  of 
a  valid  contract 

7.  Municipal  cobpobations,  §  118* — when  city  attorney  not  en- 
titled to  recover  salary.  An  unlicensed  attorney  who  has  been  ap- 
pointed as  a  city  attorney  is  not  entitled  to  recover  the  salary 
provided  by  ordinance  where  the  ordinance  prescribes  duties  such 
as  are  performed  only  by  a  licensed  attorney. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
William  E.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  'Reversed  with  finding  of  fact  Opinion  filed 
May  1,  1915. 

J.  M.  Bandy,  for  appellant. 

C.  H.  BuBTON,  for  appellee. 

Me.  Justice  Harris  delivered  the  opinion  of  the 
court. 

•See  Illinois  Notes  Dl^eit,  Volt.  XI  to  XV,  sad  CumnlMlTe  QuaiteiVy,  mbm 
topic  and  •ectlon  number. 
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The  appellee,  January  2,  1914,  filed  his  declaration 
in  the  Circuit  Court,  in  assumpsit,  consisting  of  one 
count  averring  that  appellant  city  owed  him  for  labor 
and  services  before  that  time  bestowed  the  sum  of 
$200,  and  a  like  sum  for  salary  as  city  attorney  for  the 
city  of  Venice.  A  copy  of  account  was  attached  there- 
to. 

To  this  declaration  appellant  first  filed  plea  of 
nonassumpsit,  and  afterwards  a  plea  denying. Uability 
because  at  the  time  his  cause  of  action,  under  his 
declaration,  accrued  and  since  appellee  was  not  a 
licensed  attorney.  The  appellee  demurred  to  the  last 
plea.  The  court  of  its  own  motion  ordered  the  last 
plea  stricken  and  ordered  that  appellant  might  offer, 
under  the  plea  of  general  issue,  any  evidence  that 
would  be  proper  under  any  proper  special  plea.  Upon 
the  issues  the  parties  waived  a  trial  by  jury.  The 
court  found  and  entered  judgment  in  favor  of  appellee 
for  the  sum  of  $100. 

The  facts  as  they  appear  from  the  record  are  brief : 
Appellee  at  the  April  election  in  the  year  1913  was 
elected  city  attorney  of  the  city  of  Venice.  That  he 
was  not  at  the  time  nor  has  he  since  become  a  licensed 
attorney.  That  under  ordinance  number  13  introduced 
in  evidence  by  appellee,  the  city  attorney  ^s  compensa- 
tion was  fixed  at  $200  per  year.  Ordinance  number  11 
introduced  by  appellee  in  evidence  prescribes  the 
duties  of  city  attorney,  who  is  to  represent  the  city  as 
its  attorney  and  counselor  under  the  direction  of  the 
mayor  and  city  council.  That  a  short  time  before 
the  election  April,  1913,  the  city  council  passed  and 
the  mayor  approved  an  amended  ordinance  introduced 
in  evidence  by  appellant  as  ordinance  number  159, 
whereby  the  compensation  of  city  attorney  was  fixed  at 
$100  per  year.  May  1, 1913,  appellee  qualified  as  city  at-  • 
tomey  by  taking  oath  of  office,  and  was  informed  by 
the  mayor  that  he  could  not  draw  salary  and  that  he 
oonld  not  do  anything  for  the  city,  that  he  was  not  a 
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licensed  attomef.  The  appellee  in  the  trial  inaiBted 
upon  a  recovery  on  the  grqund  that  by  reason  of  his 
election  and  talung  the  oath  of  office  he  was  entitled  to 
recover  under  ordinance  number  13  the  sum  of  $100 
for  six  months'  salary.  The  claim  for  services  ren- 
dered or  for  labor  performed  under  the  declaration, 
other  than  for  the  salary  provided  for  under  ordinance 
number  IS^  was  abandoned.  The  appellant  objected  to 
the  introduction  in  evidence  of  ordinance  number  13 
because  it  had  not  been  pleaded,  and  at  the  dose  of 
the  evidence  offered  by  appellee,  submitted  to  the 
court  a  proposition  of  law  to  find  for  appellant^  which 
was  by  the  court  refused. 

The  court  at  the  close  of  all  the  evidence  held  as  a 
proposition  of  law  that  appellee  was  entitled  to  re- 
cover, and  entered  judgment  accordingly.  Appellee 
insists  this  appeal  should  be  dismissed  because  prior 
to  the  entry  of  judgment  appellant  did  not  make  a 
motion  for  new  trial.  This  was  not  necessary  where  a 
jury  had  been,  by  agreement,  waived  and  a  trial  had 
before  the  court. 

Appellant  insists  upon  three  propositions  to  reverse 
this  case : 

First.  That  there  could  be  no  recovery  under  an 
ordinance  that  he  did  not  plead. 

Second.  That  he  not  being  a  licensed  attorney  could 
not  recover  salary  provided  by  ordinance  for  city  at- 
torney. 

Third.  That  ordinance  number  159  was  duly  passed 
and  was  in  full  force  and  effect  and  that  under  that 
ordinance  appellee  was  limited  to  a  salary  of  $100  per 
year. 

This  cause  of  action  was  predicated  upon  an  ordi- 
nance of  the  city  of  Venice  and  the  ordinance  must  be 
pleaded.  People  v.  Heidelberg  Garden  Co.,  233  111. 
291 ;  Flynn  v.  Chicago  City  Ry.  Co.,  250  HI.  460.  This 
ordinance  was  not  pleaded  and,  under  the  dedaration, 
was  not  admissible  in  evidence. 
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Under  the  second  proposition  there  is  no  dispute 
upon  the  question  that  appellee  was  not  a  licensed 
attorney.  The  services  he  was  to  render  belonged  to 
that  class  of  persons.  If  the  laborer  is  to  be  worthy 
of  his  hire  the  law  fixes  his  qualification  at  being  a 
licensed  attorney,  and  not  coining  within  that  class,  he 
r»annot  recover.  It  is  true  the  statute,  in  so  many 
words,  does  not  make  the  qualification  of  city  attorney 
a  licensed  attorney.  The  statute  must  have  a  reason- 
able construction  in  that  behalf,  and  when  such  a  con- 
struction is  so  applied,  the  words  **City  Attorney''  are 
used  in  the  sense  of  licensed  attorney.  Donaldson  v. 
Village  of  Dicterich,  247  111.  522. 

The  ordinance  number  11  prescribes  as  duties  of 
city  attorney  such  as  are  usually  performed  by  a 
Ucensed  attorney,  and  for  which  services  only  a  licensed 
attomev  could  lawfullv  collect ;  that  it  was  a  violation 
of  the  statute  for  appellee  to  hold  himself  out  to  the 
public  something  that  he  was  not,  a  licensed  attorney, 
and  the  general  rule  that  any  act  which  is  forbidden  by 
either  common  or  statutory  law  cannot  be  the  founda* 
tion  of  a  valid  contract.  Union  Nat.  Bank  of  Chicago 
V.  Louisville,  N.  A.  &  C.  Ry,  Co.,  145  111.  208;  Douthart 
V.  Congdon,  197  111.  349.  Therefore  to  qualify  as  city 
attorney  appellee  must  be  a  licensed  attorney,  and 
because  he  was  not  a  licensed  attorney  he,  by  disqual- 
ifying, entered  into  a  contract  under  the  ordinances 
introduced  in  evidence  to  perform  a  service  and  receive 
a  salary  therefor  which  was  forbidden  by  law,  and  he 
cannot  recover.  As  the  judgment  will  have  to  be  re- 
versed for  the  reasons  aforesaid,  the  court's  ruling  on 
proposition  3  is  immaterial.  The  judgment  is  there- 
fore reversed  with  finding  of  fact. 

Reversed  with  finding  of  fact. 

Finding  of  fact  to  be  incorporated  in  the  judg- 
ment: We  find  that  William  J.  Baxter  was  not  in 
April  and  May,  1913,  nor  from  that  time  hitherto  a 
licensed  attorney;  that  to  qualify,  act  and  collect  sal- 
ary as  city  attorney  he  must  be  a  licensed  attorney. 

Vol.  CXCIV    I. 
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Ficklin  Brassier^  Appellee,  y.  Ed.  S.  Wilson,  Appellant. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Richland  county;  the  Hon. 
WiLUAM  H.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Ai&rmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  by  Ficklin  Brassier  against  Ed.  S.  Wilson  for 
the  value  of  a  heifer  alleged  to  have  been  lost  while 
being  pastured  for  hire  by  defendant  for  plaintiff, 
From  a  judgment  for  plaintiff,  defendant  appeals. 

Plaintiff  testified  to  what  one  Daugherty  did  in  rela- 
tion to  defendant's  business  in  1911,  to  a  conversation 
in  the  fall  of  1913  with  defendant  in  Daugherty 's  pres- 
ence about  renting  of  pasture  from  Daugherty,  amount 
due,  and  that  defendant  said  it  was  all  right,  the  keep- 
ing of  a  book  of  the  pasturing,  and  plaintiff's  seeing 
this  book  with  the  account  against  him  as  to  the  heifer 
in  question  and  as  to  when  sjie  was  taken  into  the  pas- 
ture. This  conversation  was  not  denied  by  either  de- 
fendant or  Daugherty.  Defendant  admitted  that  he 
had  kept  such  a  book  of  account,  but  at  the  time  of  the 
trial  the  book  was  lost. 

Lynch  &  Maetin,  for  appellant. 

H.  G.  Morris,  for  appellee. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Dectston. 

1.  Appeal  aitd  ebbob,  S  1327* — wTuit  presumed  in  favor  of  judg- 
ment Every  legal  presumption  will  be  indulged  in  favor  of  a 
judgment. 


•See  nilnols  Notes  DIseet*  Yds.  XI  to  XY,  and  CnmnlatlTe  Quaiterlj,  Mune 
tople  and  eeettoa  number. 
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2.  Appeal  and  ebbob,  §  365* — necessity  for  preserving  errors. 
Before  a  Judgment  will  be  reversed  or  set  aside,  the  party  com- 
pUining  must  preserve  and  present  In  the  manner  provided  by 
law  the  errors  upon  which  he  relies  to  overthrow  the  same. 

3.  Appeal  and  ebbob,  S  ni2*'r-when  error  considered  icaived. 
Errors  not  urged  or  argued  are  deemied  upon  appeal  to  have  been 
waived. 

4.  Evidence,  §  476* — how  preponderance  determined.  The  pre- 
ponderance of  evidence  is  not  necessieirlly  determined  alone  by  the 
greater  number  of  witnesses,  but  where  there  are  the  same  num- 
ber of  witnesses  testifying  on  each  side,  there  may  still  be  a  pre- 
ponderance on  one  side  or  the  other. 

5.  Animals,  §  10* — when  ctgistment  contract  established.  An 
Implied  contract  to  pasture  an  animal  for  hire  through  an  agent 
and  to  safely  return  it  is  established  by  a  preponderance  of  the 
evidence  In  action  to  recover  for  the  value  of  the  animal  which 
had  been  lost  while  being  pastured  by  defendant,  where  the  evi- 
dence did  not  simply  rest  upon  a  bare  statement  by  one  party 
and  a  denial  by  the  other,  but  was  also  based  upon  a  conversation 
between  plaintifC  and  defendant  and  defendant's  agent  relative 
to  the  renting  of  the  pasture,  and  the  amount  due,  plaintifC  further 
testifying  that  defendant  said  it  was  all  right,  and  that  he  saw 
the  book  of  account,  neither  defendant  nor  his  agent  denying  the 
conversation,  nor  that  a  book  was  kept,  but  that  the  book  was  lost 

6.  Animals,  %  10* — who  has  hurden  of  justifying  loss  of  animal 
under  agistment  contract.  The  burden  of  proof  is  upon  one  re- 
ceiving an  animal  under  an  implied  contract  to  pasture  the  animal 
for  hire  and  to  safely  return  it,  to  prove  that  the  loss  of  the  ani- 
mal occurred  without  his  fault. 

•See  miiMls  N«te»  IMsest,  Voli.  XI  to  X¥,  and  CnmnUttTe  Qnaneriy, 
tople  and  MetloD  luimber. 
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Granite  City  Lime  &  Cement  Companj,  Appellee^  t. 
HanoTer  Fire  Insurance  Company  of  New  York, 
Appellant. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
William  E.  Hadley,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.     Opinion  filed  May  1,  1916. 

Statement  of  the  Case.    , 

Action  in  assumpsit  by  the  Granite  City  Lime  & 
Cement  Company  against  the  Hanover  Fire  Insurance 
Company  of  New  York,  upon  a  policy  of  fire  insurance 
covering  certain  machinery  while  located  and  con- 
tained in  a  building  on  Lot  1,  Block  94,  of  Granite  City, 
and  not  elsewhere. 

The  evidence  showed  that  the  property  described 
was  subsequently  removed  by  plaintiff  from  the 
location  mentioned  in  the  policy  to  a  building  in  Block 
43  of  Granite  City.  The  evidence  whether  such  re- 
moval was  consented  to  by  the  defendant's  local  agent 
was  conflicting.  Plaintiff  claimed  that  on  or  about 
the  date  of  the  removal  of  the  property  and  prior  to 
its  destruction  by  fire,  it  notified  defendant's  agent 
who  issued  said  policy  that  the  property  had  been  re- 
moved and  was  then  located  and  situated  on  Block  43, 
and  was  advised  by  the  agent  that  in  consideration  of 
the  plaintiff  foregoing  its  right  to  cancel  the  policy  and 
to  have  the  unearned  portion  of  the  premium  returned, 
that  the  defendant  would  consent  to  the  removal  of  the 
property  to  the  new  location,  and  that  that  policy 
would  then  cover  the  property  the  same  as  in  the  or- 
iginal location,  and  that  defendant  through  its  agent 
would  indorse  such  consent,  authority  and  agreement 
upon  the  policy;  that  the  policy  was  in  the  possession 
of  defendant's  agent  at  Granite  City,  and  was  left  with 


Fourth  District — May,  1915.  69 

Granite  City  L.  ft  C.  Co.  v.  Hanover  Fire  Infi.  Co.,  194  111.  App.  66. 

him  for  the  purpose  of  making  such  indorsement,  and 
that  the  plaintiff  relied  upon  defendant's  agent  to 
make  the  indorsement  thereon;  that  the  policy  was 
never  returned  to  plaintiff ;  and  that  up  to  the  time  of 
the  fire,  so  far  as  plaintiff  was  informed,  the  necessary 
indorsement  had  not  been  made  as  agreed  upon,  and 
that  the  policy  continued  in  the  possession  of  defend- 
ant. 

The  defendant  denied  liability  for  destruction  of 
the  property  in  Block  43.  A  trial  resulted  in  a  verdict 
for  plaintiff,  and  judgment  for  $1,248.33,  from  which 
the  defendant  appeals. 

Wasnogk,  Williamson  &  Burroughs  and  Bargeb  & 
Hicks  for  appellant ;  C.  0.  Cablson,  of  counsel. 

Tebby,  Gueltig  &  Powell,  for  appellee. 

Mr,  Justice  Habbis  delivered  the  opinion  of  the 
conrt- 

Abstraet  of  the  Deeision. 

1.  Insurance,  §  655* — when  copy  of  policy  admisMle  in  evi' 
dence.  A  copy  of  fire  insurance  was  properly  admitted  in  evidence 
in  an  action  for  a  loss,  under  a  declaration  alleging  that  the  policy 
was  in  the  possession  of  the  defendant,  who  failed  to  produce  it- 
on  notice,  where  the  plaintiff's  evidence  tended  to  show  that  the 
orlgfnal  was  left  with  the  defendant's  agent,  and  that  it  could  not 
be  found  among  the  plaintiffs  effects  after  diligent  search. 

2.  Insurance,  {  620a* — when  evidence  admissible  of  rate  in 
changed  location.  In  an  action  to  recover  on  a  policy  of  fire  in- 
surance, where  the  defense  was  the  removal  of  insured  chattels 
from  a  designated  location  without  the  consent  of  the  insurer, 
the  admission,  on  behalf  of  the  plaintiff,  of  evidence  that  the  rate 
was  lower  in  the  new  location,  held  harmless  error. 

3.  Insubance,  §  653* — evidence  as  to  amount  of  loss.  In  an 
action  on  a  policy  of  fire  insurance,  a  person  employed  as  secre- 
tary and  treasurer  by  the  Insured  for  eleven  years,  held  compe- 
tent to  testify  as  to  what  goods  were  destroyed,  and  their  value. 

•9ee  f ninofs  Note*  Dl^eiit,  Yola.  XI  to  XV.  and  CamulatlTe  Quarterly,  game 
t«ple  an^l  •ection  Domber. 
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4.  Insurance,  S  653* — wJten  salvage  value  of  destroyed  prop- 
erty does  not  affect  amount  of  damage.  In  an  action  on  a  policy 
of  fire  insurknce»  the  evidence  held  to  show  that  destroyed  goods 
^had  no  salvage  value  which  should  have  been  taken  In  consideration 
In  fixing  damages. 

6.  INSUBANCE,  S  659a* — sufficiency  of  evidence  in  action  of  fire 
insurance  policy,  A  request,  to  peremptorily  Instruct  the  jury  to 
find  for  the  defendant  held  properly  refused  In  an  action  on  a 
policy  of  fire  Insurance,  where  the  evidence  tended  to  show  that 
the  Insurer  consented  to  the  removal  of  Insured  chattels  to  the 
building  In  which  they  were  destroyed. 

6.  Appeal  and  ebbor,  S  1411* — when  judgment  on  conflicting 
evidence  not  disturbed.  When  the  evidence  Is  conflicting  the  Ap- 
pellate Court  will  not  disturb  a  judgment  because  against  the 
weight  of  the  evidence*  where  the  jury  gave  credit  to  the  testi- 
mony of  one  party's  witnesses  rather  than  to  those  of  the  other 
party,  which  the  trial  court  afllrmed  by  denying  a  motion  for  a 
new  trial. 

7.  Appeal  and  ebbob,  §  Ibli^'-^tohen  improper  argument  not  re- 
versil)le  error.  An  Improper  argument  of  the  plaintiff's  counsel 
to  the  jury  does  not  constitute  reversible  error,  where  It  Is  evident 
that  It  did  not  Influence  the  jury  In  awarding  damages. 

8.  Instbuctions,  §  151* — when  refusal  of  requested  instruction 
not  error.  The  refusal  of  Instructions  requested  by  a  party  Is 
not  reversible  error,  where  other  Instructions  given  at  his  request 
substantially  cover  the  same  ground,  although  not  as  favorable 
to  him  as  those  refused. 

9.  Insubance,  §  702* — wJien  interest  recoverable  on  policy.  In- 
terest Is  recoverable  on  a  policy  of  fire  Insurance  where  the  Insurer 
does  not  pay  a  loss  within  sixty  days  after  receipt  of  proof  of  loss 
as  stipulated  In  the  contract 

•See  nilnols  Notea  Diyeit,  Tola.  2U  to  XV,  and  CiimnUttve  Quarterly, 
topic  and  secttoa  nainber. 
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Tillage  of  Bolton,  Appellant,  y.  OliTor  Lewis,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
W.  W.  Clemsns,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Suit  brought  by  the  Village  of  Bolton  against  Oliver 
Lewis  for  violating  an  ordinance  of  that  village  by 
selling  intoxicating  liquors.  A  trial  resulted  in  a  ver- 
dict finding  defendant  not  guilty,  and  the  plaintiff 
appeals. 

The  evidence  showed  that  the  defendant'  had,  been 
engaged  in  the  drug  business  in  Bolton  about  fifteen 
years;  that  defendant  had  within  eighteen  months 
prior  to  the  filing  of  the  complaint  sold  to  the  public 
generaUy,  without  prescription,  in  one  and  thr^ee  ounce 
bottles,  tincture  of  ginger,  composed  of  from  ninety 
to  ninety-five  per  cent  alcohol  and  the  balance  ginger, 
which  in  its  pure  state  was  intoxicating,  and  that  when 
it  was  diluted  in  water  if  taken  in  sufficient  quantities 
it  was  intoxicating;  that  tincture  of  ginger  is  a  medi- 
cine recognized  in  the  United  States  dispensatory;  that 
some  persons  who  purchased  it  from  the  appellee  used 
it  medicinally  and  others  as  a  beverage ;  that  defend- 
ant had  limited  its  sale  to  certain  persons  to  a  three 
ounce  bottle  per  day,  and  that  defendant  had  heard  it 
rumored  that  certain  persons  were  using  it  to  excess  as 
a  beverage. 

Denisok  &  Spilleb,  for  appellant;  Jacob  Hayes  of 
counseL 

Neely,  Gaujmobb,  Cook  &  Potteb,  for  appellee. 

Mb.  Jubiigb  Habbis  delivered  the  opinion  of  the 
court 
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Abstract  of  the  Decision. 

1.  Intoxicating  liquobs,  §  130* — burden  of  showing  sales  of 
tincture  of  ginger  not  medicinal.  The  burden  is  on  the  prosecu- 
tion, in  an  action  for  violating  an  ordinance  by  selling  as  a  bever- 
age tincture  of  ginger,  to  prove  l)y  the  clear  weight  of  the  evidence 
that  sales  were  made  by  the  defendant  or  his  agents  under  such 
circumstances  which  the  former,  if  acting  in  good  faith,  was  bound 
to  know  that  the  purchasers  Intended  to  use  such  tincture  as  a 
beverage  and  not  medicinally. 

2.  Intoxicating  uquobs,  §  147* — sufficiency  of  evidence  to  show 
sale  of  tincture  of  ginger  as  beverage.  Evidence  that  the  defend- 
ant was  told  five  or  six  years  prior  to  a  prosecution  for  selling 
tincture  of  ginger  as  a  beverage,  that  three  persons  were  using 
it  to  excess,  and  that  he  had  heard  rumors  to  the  same  effect  as 
to  others,  and  that  thereafter  he  refused  to  sell  to  them,  does  not 
prove  knowledge  that  other  purchasers  bought  it  for  unlawful 
purposes. 

3.  Intoxicating  liquobs,  §  134* — admissibility  of  evidence  tfiat 
purchasers  were  using  tincture  of  ginger  as  beverage.  In  a  prose- 
cution for  violating  an  ordinance  by  selling  tincture  of  ginger  as 
a  beverage,  evidence  that  five  or  six  years  before  the  seller  was 
informed  that  three  persons  were  using  it  to  excess,  and  that  he 
heard  a  rumor  to  the  same  eftect  regarding  others,  may  be  con- 
sidered by  the  jury  in  connection  with  all  of  the  other  evidence, 
in  determining  whether  the  defendant  made  sales  in  good  faith 
for  medicinal  purposes  only. 

4.  Appeal  and  ebbob,  §  1411* — when  verdict  on  conflicting  evU 
dence  sustained.  Where  there  is  a  conflict  in  the  evidence,  a 
verdict  will  not  be  disturbed  on  appeal,  although  apparently  against 
the  weight  of  the  testimony,  if  the  facts  and  circumstances  by 
reasonable  intendment  sustain  tl^e  verdict. 

6.  Intoxicating  liquobs,  §  147* — sufficiency  of  evidence  to  sus- 
tain verdict  for  defendant  for  selling  tincture  of  ginger  as  beverage. 
The  evidence  held  sufficient  to  sustain  a  verdict  for  the  defendant 
in  a  prosecution  for  selling  tincture  of  ginger  as  a  beverage  in 
violation  of  an  ordinance. 

6.  Intoxicating  liquobs,  S  131a* — evidence  to  prove  sales  of 
tincture  of  ginger  to  drunkard.  EMdence  that  a  person  for  whom 
tincture  of  ginger  was  purchased  was  a  drunkard,  is  not  admis- 
sible In  a  prosecution  for  selling  such  compound  for  use  as  a 
beverage  in  violation  of  an  ordinance,  where  it  does  not  appear 
that  the  seller  knew  for  whom  it  was  intended. 

7.  Appeal  and  ebbob,  §  1507* — when  repetition  of  objectionable 
questions  not  reversible  error.     A  judgment  will  not  be  reversed 

•See  nilnols  Notes  Di|fest,  Vol».  XI  to  XV,  and  ComalatlTe  Quarterly,  mom 
topic  and  section  number. 
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because  of  the  conduct  of  counsel  in  following  a  line  of  examina- 
tion after  objections  have  been  sustained  thereto,  where  the  court 
is  not  of  opinion  that  the  verdict  was  aifected  by  such  improper 
conduct 


Mary  F.  Botes,  Appellant,  t.  Thomas  Phelps,  AdminiS" 

trator,  Appellee. 

1.  ExECUTOBS  AND  ADMINISTBAT0B8,  §  184* — toheti  widow's  avHird 
Utrred  hy  antenuptial  settlement.  An  antenuptial  contract  under 
which  a  widow  took  possession  of  property  of  her  deceased  hus- 
band, held  to  bar  her  right  to  her  widow's  award. 

2.  Husband  and  wife,  §  29* — burden  of  shotoing  fairness  of 
antenuptial  settlement.  Since  the  parties  to  an  antenuptial  settle- 
ment occupy  a  confidential  relation  towards  each  other,  the  party 
seeking  to  sustain  the  agreement  has  the  burden  of  proving  its 
fairness,  and  that  the  intended  wife  had  full  knowledge  of  the 
extent  and  value  of  the  intended  husband's  property. 

3.  Husband  and  wife,  §  29* — burden  of  showing  fairness  of 
antenuptial  settlement.  The  rule  that  one  seeking  to  sustain  an 
antenuptial  settlement  has  the  burden  of  showing  its  fairness,  and 
that  the  intended  wife  had  knowledge  of  the  extent  and  value  of 
the  intended  husband's  property,  does  not  apply  to  an  executor  who 
in  his  official  capacity  relies  on  such  a  settlement  to  defeat  a  claim 
for  a  widow's  award. 

4.  EsTOPFKL,  S  55* — when  widotO'^ estopped  from  attacking  ante- 
nuptial settlement.  A  widow  who  takes  possession  of  property  un- 
der an  antenuptial  settlement  is  estopped  from  insisting  on  errors 
that  might  have  prevailed  had  she  refused  to  accept  under  the 
settlement 

Appeal  from  the  Circuit  CJourt  of  Pope  county;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  May  1,  1915. 

James  C.  Coubtney,  for  appellant. 

John  W.  Browning  and  Charles  Durfee,  for  ap- 
pellee. 

•8c«  nilnois  Not«t  DIffest,  Vols.  Xl  to  XV,  and  CnmiilatiTO  Quarterly, 
topic  and  seetion  namber. 


74  Appellate  Couets  op  Illinois. 


Rotes  ▼.  Phelps,  194  IlL  App.  73. 


Mb.  Justice  Harris  delivered  the  opinion  of  the 
court. 

The  appellee  filed  his  petition  in  the  County  Court 
of  Pope  county  to  the  March  term,  1914,  as  adminis- 
trator of  the  estate  of  John  Botes,  deceased,  setting 
forth  the  appointment  of  appraisers  in  said  estate, 
their  appraisement  of  personal  property  and  their  es- 
timate of  the  widow  ^s  award,  $750.  The  appellee,  by 
said  petition,  objected  to  allowance  of  widow's  award 
because  the  same  was  barred  by  a  marriage  agreement 
made  between  John  Botes,  deceased,  and  appellant 
prior  to  their  marriage.  That  there  is  a  dispute  be- 
tween the  widow,  appellant,  an,d  the  heirs  of  John 
Botes,  being  his  children  and  grandchildren. 

Petition  asks  for  a  construction  of  the  antenuptial 
agreement  and  for  directions  as  to  payment  of  the 
widow's  award.  A  copy  of  the  antenuptial  agreement 
was  attached  to  petition.  The  County  Court  entered 
judgment  that  the  widow  had  by  her  antenuptial 
agreement  released  all  claim  to  an  interest  in  the  es- 
tate as  widow  of  John  Botes,  deceased.  An  appeal 
was  taken  to  the  Circuit  Court  and  a  decree  entered  on 
the  5th  day  of  May,  1914,  sustained  the  finding  of  the 
County  Court  in  sustaining  objections  to  allowance  of 
widow 's  award.  Exceptions  were  taken  to  this  decree 
by  appellant  and  this  appeal  prosecuted  claiming  that 
she,  appellant,  is  not  bound  by  the  antenuptial  agree- 
ment. 

The  facts  material  to  a  decision  of  this  case  are: 
That  John  Botes  and  appellant,  a  widower  and  appel- 
lant a  widow,  were  on  the  17th  day  of  November,  1908, 
married  and  from  that  time  to  the  death  of  John 
Botes,  January  20, 1914,  lived  together  as  husband  and 
wife ;  that  on  the  day  of  the  marriage,  the  17th  day  of 
November,  1908,  but  prior  to  the  marriage  John  Botes 
and  appellant  entered  into  the  antenuptial  agreement 
introduced  in  evidence  for  the  consideration  of  one 
dollar  and  other  good  and   valuable  consideration. 
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It  further  provided  that  after  the  consummation  of 
said  marriage  and  during  the  continuance  thereof, 
each  of  the  parties  should  possess,  enjoy  and  dispose 
of  the  property  owned  by  him  or  her  the  same  as  if 
said  marriage  had  never  occurred.  The  parties  fur- 
ther agreed,  in  consideration  of  the  marriage  and 
other  covenants,  agreements  and  considerations  in  said 
contract  mentioned,  that  he,  John  Botes,  would  give 
Mary  F.  Phelps  $1,000  in  lieu  of  all  her  claims,  inter- 
ests, estates,  dower,  homestead  and  jaward  in  and  to 
any  of  his  property  at  his  death  to  be  her  sole  and  sep- 
arate property  forever;  and  further  that  he  will  give 
Mary  F.  Phelps,  after  she  becomes  his  wife,  the  prop- 
erty and  dwelling  now  located  on  Lot  No.  67,  Town  of 
Golconda,  Illinois,  to  have  and  to  hold  as  her  home- 
stead during  her  natural  life  or  widowhood,  either  in 
case  of  death  of  John  Botes  or  of  the  separation  of  par- 
ties ;  that  the  $1,000  provided  for  by  said  contract  was 
paid  by  John  Botes  to  appellant,  and  the  real  estate 
provided  as  a  homestead  worth  about  $2,500,  was  oc- 
cupied by  the  parties  during  the  lifetime  of  John  Botes 
and  a  part  of  it  by  appellant  since  his  death.  Appel- 
lant has  since  the  death  of  John  Botes  exercised  the 
right  of  possession  over  all  of  the  real  estate  mentioned 
in  agreement,  rented  and  collected  the  rent  from  what 
she  was  not  occupying.  There  were  no  children  by 
this  marriage.  The  parties  objecting  through  the  ad- 
ministrator to  this  award  are  the  children  and  heirs 
at  law  of  children  of  a  former  marriage.  The  personal 
estate  of  John  Botes,  at  time  of  his  death,  amounted 
to  about  $11,600,  which  was  all  his  property  aside  from 
the  real  estate  described  in  the  agreement.  The  ap- 
pellant presents  errors  in  the  trial  of  this  case  that  are 
not  material  to  this  controversy. 

The  parties  to  an  antenuptial  agreement  entered 
into  prior  to  the  marriage  and  after  a  promise  of  mar- 
riage do  occupy  a  confidential  relation  towards  each 
other,  and  in  order  to  sustain  the  agreement  the  party 
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seeking  to  sustain  the  same  has  the  bnrden  of  proving 
that  the  agreement  was  fairly  entered  into  and  that 
the  intended  wife  had  full  knowledge  of  the  value  and 
amount  of  the  property  owned  by  the  intended  hus- 
band* This  is  the  law  and  a  rule  of  evidence  that  does 
not  apply  to  an  offer  of  such  a  contract  in  evidence  by 
an  administrator,  who  is  objecting  in  his  official  ca- 
pacity to  a  claim  of  the  widow  on  the  ground  that  the 
widow  had  not  only  entered  into  such  an  agreement, 
but  who  had  after  the  confidential  relation  ceased  to 
exist,  namely  the  death  of  John  Rotes,  with  the  op- 
portunity for  full  knowledge  of  the  value  of  his  estate, 
ratified  fhe  contract  by  possession  of  the  property 
under  the  contract,  renting  and  collecting  rents 
therefrom.  The  contract  was  properly  admitted  in 
evidence,  and  under  the  evidence  of  ratification  the 
evidence  of  whether  or  not  the  contract  was  entered 
into  with  full  knowledge  on  part  of  widow  of  the  value 
of  her  intended  husband's  estate  became  immaterial. 

She  did  enter  into  the  contract,  lived  with  him  until 
he  died,  took  possession  of  all  the  property  under  the 
agreement,  and  after  his  death  when  the  confidential 
relation  no  longer  existed,  exercised  possession  and 
control  over  said  property,  and  makes  no  offer  then 
or  now  to  release  same  and  turn  it  back  to  the  estate. 
She  is  bound  by  such  acts  and  has  waived  and  is  es- 
topped from  now  insisting  upon  errors  that  might  have 
prevailed  had  she  refused  to  accept  under  the  agree- 
ment and  shown  a  willingness  to  surrender  all  her 
benefits  or  advantages  under  the  antenuptial  contract. 
She  is  not  entitled  to  both.  Upon  the  death  of  her  hus- 
band, she  must  elect  to  retain  the  property  received  by 
virtue  of  the  settlement  or  return  the  same  and  take 
as  widow  under  the  law.    Hieser  v.  Sutter,  195  HI.  382. 

We  find  no  error  in  the  finding  and  judgment  of  the 
Circuit  Court  and  it  is  affirmed. 

Affirmed. 
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Charles  Mltehell,  Appellee,  t.  Lonlsvllle  &  Nashville 

Bailroad  Company,  Appellant. 

1.  Commerce,  {  4* — when  employee  engaged  in  interstate.  An 
employee  is  engaged  in  interstate  commerce  when  he  is  directly 
engaged  in  work  on  some  of  the  instrumentalities  of  interstate 
commerce,  such  as  repair  of  the  road,  cars,  engines  or  trains,  or 
in  recovering  trains  engaged  in  interstate  commerce. 

2.  Commerce,  §  4*—:When  railroad  clerk  not  engaged  in  interstate, 
A  railroad  clerk,  who  is  injured  on  railroad  tracks  while  on  his 
way  to  awaken  a  train  crew  which  was  to  take  a  train  from  one 
point  in  the  State  to  a  point  in  another  State,  is  not  directly  en- 
gaged in  interstate  commerce,  although  he  expected  later  to  engage 
in  a  task  which  would  have  been  one  of  interstate  commerce. 

3.  Commerce,  {  4* — what  is  test  for  determining  employment  in 
interstate.  The  true  test  as  to  whether  an  employee  of  a  railroad 
company  is  engaged  in  interstate  commerce  is  the  nature  of  his 
duties  at  the  time  of  his  injury. 

4.  Trial,  §  198* — when  peremptory  instruction  should  he  granted, 
A  request  for  a  peremptory  instruction  as  to  what  constitutes 
mterstate  commerce  raises  the  question  as  one  of  law,  and  should  be 
granted  where  there  is  no  dispute  as  to  the  facta. 

5.  Evidence,  {  32* — when  understanding  of  law  presumed.  The 
law  presumes  that  every  one  in  transactions  free  from  fraud  or 
duress  understands  the  law  under  which  he  is  dealing. 

6.  Compromise  and  settlement,  §  II* — when  favored.  The  law 
favors  the  settlement  of  litigation. 

7.  Workmen's  compensation, — when  release  bars  recovery  un- 
der Federal  Employers*  Liability  Act,  Acceptance  of  compensation 
under  the  Workmen's  Compensation  Act  of  Illinois  of  1911  (J.  ft 
A.  tf  5449-5475),  and  the  execution  of  a  release  after  an  injury,  is 
a  bar  to  any  action  under  the  Federal  Employers'  Liability  Act 
of  1908,  in  the  absence  of  proof  that  the  release  was  not  fairly 
entered  into. 

8.  Master  and  servant,  {  302a* — when  ordinance  not  a  statute 
within  Federal  Act,  A  municipal  ordinance  Is  not  a  statute  within 
the  meaning  of  the  Federal  Employers'  Liability  Act  of  1908. 

9.  Master  and  servant,  S  302a* — when  risk  assumed  under  Fed- 
eral Employer's  Liability  Act,  The  defense  of  assumed  risk  re- 
mains and  is  available  under  the  Federal  Employer's  Liability  Act 
of  1908. 

10.  Master  and  servant,  {  388* — when  assumption  of  risk  bars 


•See  nilnote  Notes  Dtgest,  Volt.  XI  to  XV,  and  Camiil»tiTo  Qnartorljr,  muho 
topic  and  tectloii  nnmbor. 
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recovery.  One  knowing  and  appreciating  danger  and  voluntarily 
assuming  the  risk  of  it  has  no  right  of  action  against  the  one 
responsible  for  damages. 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  W.  M. 
Vandeventeb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  with  finding  of  fact  Opinion  filed  May  1, 
1915. 

James  M.  Hamill  and  Chablbs  P.  Hamill,  for  ap- 
pellant. 

Dan  McGlynn,  for  appellee. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court 

Appellee  brought  in  the  city  court  of  East  St.  Louis 
an  action  in  case  .and  filed  a  declaration  consisting  of 
two  counts,  each  of  said  counts  predicated  upon  the  vio- 
lation of  the  Federal  Employers'  Liability  Act  of  1908 
for  injuries  sustained  by  appellee  August  4, 1912,  while 
a  yard  clerk  employed  by  appellant  in  East  St.  Louis'. 
The  damages  alleged  in  each  count,  $10,000. 

The  first  count  charged  appellant  was  negligent  in 
the  violation  of  two  ordinances  of  the  city  of  East  St. 
Louis,  which  forbade  the  kicking  of  cars  across  any 
public  street  of  the  city  and  the  blocking  of  any  street 
by  empty  cars  for  more  than  ten  minutes. 

The  second  count  charges  appellant  was  negligent  in 
the  handling  of  its  cars  in  violation  of  the  Act  of 
Congress  of  April  22,  1908,  the  injury  alleged  in  both 
counts  being  the  mashing  of  the  foot  so  that  amputa- 
tion of  a  part  of  the  foot  became  necessary,  the  in- 
jury thereby  painful  and  permanent. 

A  special  demurrer  was  filed  to  this  declaration  and 
overruled.  Appellant  then  pleaded  the  general  issue 
and  four  special  pleas.  A  demurrer  was  sustained  to 
the  special  pleas.  The  trial  up©n  the  declaration  and 
general  issue  resulted  in  verdict  for  appellee.    Motion 
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by  appellant  for  new  trial  overruled;  judgment  for 
appellee  for  the  sum  of  $1,850 ;  and  this  appeal. 

The  facts  in  so  far  as  tiiey  are  to  be  considered  by 
this  court  are  not  in  dispute  and,  in  substance,  are,  as 
follows : 

Appellee  had  been  employed  as  a  yard  clerk  from 
about  February,  1912,  until  time  of  accident,  and  prior 
to  that  time  had  been  a  caller  of  train  crews  from 
November,  1911.  At  the  time  of  the  trial  in  March 
1914,  he  was  23  years  of  age.  His  duties  as  yard  clerk 
were  to  take  a  record  of  the  numbers  and  seals  of  all 
incoming  and  outbound  trains  in  appellant's  St.  Louis 
avenue  yards.  East  St.  Louis.  It  was  also  his  duty  to 
call  train  crews  when  directed  to  do  so,  which  would  be 
about  once  a  week.  On  the  night  of  the  accident 
August  4, 1912,  appellee  had  been  engaged  in  his  usual 
duties  of  taking  seal  records,  and  about  two  o'clock  in 
the  morning  he  met  the  night  yard  master  and  in- 
formed him  that  the  caller  did  not  know  that  train 
No.  63  was  ordered.  The  yard  master  directed  him  to 
call  the  crew  himself.  The  crew  were  asleep  in  a 
caboose  75  feet  west  of  where  appellee  and  yard 
master  were  standing.  Appellee  started  in  the  direc- 
tion of  the  caboose  and  when  he  reached  track  No.  11 
he  found  it  blocked  with  cars  extending  across  and  on 
both  sides  of  the  crossing,  St.  Louis  avenue,  on  which 
he  was  walking.  He  could  not  see  how  far  the  cars 
extended  in  either  direction  on  account  of  the  darkness. 
He  climbed  between  two  cars  which  were  coupled  and 
while  he  was  doing  so  they  were  pushed  together, 
catching  his  right  foot  between  the  steel  bumpers  and 
crushing  it.  The  appellee  knew  that  there  was  an  en- 
gine at  work  down  near  Missouri  avenue,  a  block  from 
where  he  was  injured,  and  that  cars  were  being  shoved 
towards  St.  Louis  avenue ;  that  these  cars  extended  for 
about  thirty  cars '  length  north  of  St.  Louis  avenue  and 
from  one  and  one-half  to  two  and  one-half  cars '  length 
south  of  the  same  avenue.    The  crew  did  not  know  of 
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appellee's  whereabouts  at  the  time  he  was  injured. 
The  cause  of  the  bumping  together  of  the  cars  was 
the  kicking  in  of  a  car  from  the  south  against  the  cars 
already  south  of  the  crossing.  St.  Louis  avenue 
crosses  St.  Louis  avenue  yards.  At  this  crossing  there 
are  ten  tracks.  Train  No.  63  was  being  made  up  on 
track  No.  8.  It  was  destined  from  East  St.  Louis,  Illi- 
nois, to  Howell,  Indiana.  It  was  to  leave  at  three 
o  'clock  A.  M.  All  the  toes  of  the  right  foot  of  appellee 
were  crushed  and  afterwards  amputated,  and  he  re- 
mained at  the  hospital  until  the  16th  day  of  November, 
1912. 

That  appellee  and  appellant  had  accepted  and  were 
under  the  Illinois  Workmen's  Compensation  Act  of 
1911  (J.  &  A.  If1[  5449-5475),  and  that  appellee  had 
accepted  three  different  payments  of  amounts  due 
him  as  compensation  under  the  act  and  had  signed 
vouchers  stating  that  the  payments  were  so  made. 

Numerous  errors  are  assigned  and  argued  by  ap- 
pellant for  a  reversal  of  the  judgment  in  this  case. 
However,  from  the  view  we  take  of  the  law  as  applied 
to  the  facts  in  this  case,  it  would  serve  no  good  purpose 
to  extend  this  opinion  into  a  discussion  of  more  than 
three  of  the  errors  argued : 

First:  The  plaintiff,  appellee,  at  the  time  he  re- 
ceived his  injury  was  not  engaged  in  interstate  com- 
merce. 

Second.  Acceptance  of  compensation  under  the 
Workmen's  Compensation  Act  of  Illinois  (1911)  after 
the  injury  is  a  bar  to  any  action  under  the  Federal 
Employer's  Liability  Act. 

Third.  A  municipal  ordinance  is  not  a  statute  with- 
in the  meaning  of  the  term  in  the  Employers'  Liability 
Act  of  April  22,  1908,  and  the  violation  of  such  an  or- 
dinance does  not  take  away  the  defenses  of  assumed 
risk  and  contributory  negligence  which  exist  under  the 
act. 

The  first  proposition  under  the  law  and  the  declara- 
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tion  in  this  case  is  clear  enough :  First,  that  appellee 
was  at  the  time  of  the  injury  engaged  in  interstate 
cominerce,  and  that  there  was  a  violation  by  appellant 
of  that  act.  The  appellee  recognizes  that  to  recover 
under  his  declaration  he  must  be  held  to  be  engaged  at 
the  time  of  the  injury  in  interstate  commerce  and  as  to 
what  he,  appellee,  was  at  the  time  doing  is  not  in  dis- 
pute, so  it  leaves  the  application  of  the  law  to  the 
facts:  ** Appellee  was  in  the  act,  while  in  the  employ 
of  appellant  at  its  yards  of  East  St.  Louis,  of  awaken- 
ing a  train  crew,  who  were  to  take  train  No.  63  upon  its 
journey  from  East  St.  Louis  to  Howell,  Indiana." 

The  courts  have  been  liberal  in  the  application  of  the 
law  as  to  when  employees  are  engaged  in  interstate 
commerce  within  the  meaning  of  the  act  in  question. 
The  employee  must  be  engaged  in  work  on  some  of  the 
instrumentalities  of  interstate  commerce.  If  this  is 
his  employment,  it  makes  no  difference  how  important 
or  how  unimportant  it  may  be  or  whether  he  is  at  the 
time  actually  driving  the  nail  or  handling  that  particu- 
lar car.  Pedersen  v.  Delaware,  L.  <&  W.  R.  Co.,  229  U. 
S.  146,  3  N.  C.  C.  A.  779. 

However,  on  the  other  hand,  in  so  far  as  we  have 
examined  the  authorities,  the  employee  must  at  the 
time  have  something  to  do  in  furthering  interstate 
commerce  either  in  the  repair  of  the  road,  cars,  en- 
gines or  trains,  or  moving  trains,  engaged  in  inter- 
state commerce.  It  has  never  been  held  that  because 
some  one  gave  orders  or  directions  to  those  so  engaged 
that  he  was  himself  engaged  in  interstate  commerce 
because  he  gave  such  orders.  The  connection  with 
interstate  commerce  must  be  direct  and  not  indirect 
or  remote.  St.  Louis,  S.  F.  <&  T.  Ry.  Co.  v.  Seale,  229 
U.  S.  156. 

The  case  of  Lamphere  v.  Oregon  R.  £  Nai\  Co.,  196 
Fed.  336 — One  employee  killed  while  on  the  railroad 
company's  right  of  way  and  while  on  his  way  to  act 
as  fireman  on  an  interstate  train  cited  by  appellee, — is 
a  case  to  be  considered  in  deciding  the  case  at  bar,  and 

Vol.  cxciv    «. 
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while  it  probably  represents  the  extreme  upon  this 
proposition  it  is  not  a  parallel  case.  The  court  in  that 
case  based  its  decision  upon  the  ground:  that  the 
deceased  was  killed  while  on  his  way  to  work  **  under 
the  direct  and  peremptory  command  of  the  railroad 
company  to  do  a  designated  and  specific  act  •  •  • 
to  wit,  to  move  a  train  then  engaged  in  interstate  com- 
merce. He  was  on  the  premises  of  the  railroad  com- 
pany and  in  the  discharge  of  his  duty.*' 

The  court  reached  the  conclusion  that  he  was  in  the 
discharge  of  his  duty  when  he  met  his  death.  What 
was  the  duty?  Moving  a  train  engaged  in  interstate 
commerce.  The  law  is  laid  down  by  the  Supreme 
Court  in  the  case  of  Illinois  Cent.  R.  Co.  v.  Behrens, 
233  U.  S.  473,  as  applicable  to  the  case  at  bar  in  the 
following- language:  '^That  he  was  expected,  upon 
the  completion  of  that  task,  (the  hauling  of  intrastate 
freight),  to  engage  in  another  which  would  have  been 
a  part  of  interstate  commerce,  is  immaterial  under  the 
statute,  for  by  its  terms  the  true  test  is  the  nature  of 
the  work  being  done  at  the  time  of  the  injury.  *' 

Appellee  had  no  direct  connection  with  interstate 
commerce.  His  duties  were  local  and  in  no  way  con- 
nected with  the  interstate  commerce.  Call  the  men 
that  were  to  perform  those  duties.  If  this  is  a  part  of 
interstate  commerce  every  employee  of  a  railroad  com- 
pany, no  matter  who  he  is,  who  directs  the  men  so  en- 
gaged comes  within  the  law.  This  construction  carried 
into  all  of  these  positions  would  defeat  the  intention 
and  purpose  of  such  a  statute.  Appellee  was  not  en- 
gaged at  the  time  of  the  injury  in  interstate  commerce 
and  under  his  declaration  could  not  recover. 

There  was  no  disputed  facts  in  evidence  and  no  room 
for  two  conclusions  from  those  facts  under  the  law  as 
declared  in  the  case  of  Illinois  Cent.  R.  Co.  v.  Behrens, 
supra.  The  request  for  the  peremptory  instruction 
raised  the  question  as  one  of  law  and  should  have  been 
given,    Patry  v.  Chicago  &  W.  I.  R.  Co.,  265  111.  310. 
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The  second  proposition,  the  axKJeptance  of  compensa- 
tion under  the  Workmen  ^s  Compensation  Act  of  1911: 
The  law  presumes  that  every  one  in  transactions  free 
from  fraud  or  duress  understand  the  law  under  which 
they  are  dealing,  and  favors  the  settlement  of  litiga- 
tion- Admitting  that,  if  appellee  and  appellant  were 
under  the  Federal  Liability  Act,  the  Federal  act  would 
be  exclusive  and  have  the  entire  field  unless  some  rea- 
son appeared  to  the  contrary,  and  the  court  has  a  right 
to  consider  what  appellee  did  in  signing  a  release  and 
what  appellant  did  in  paying  compensation  as  a  cir- 
cumstance showing  the  construction  the  parties  them- 
selves put  upon  the  facts.  It  is  urged  by  appellee  that 
he  should  not  be  bound  by  what  he  did  because  it  was 
done  under  a  mistake  of  law.  It  is  facts  that  deter- 
nune  whether  or  not  appellee  was  engaged  in  commerce 
between  States,  and  having  determined  the  facts  in  this 
regard  against  the  contention  of  appellee,  the  ground 
for  rejecting  this  evidence  and  that  appellee  should  not 
be  held  to  his  settlement  for  compensation  is  removed. 

This  is  a  release  after  injury  for  a  good  considera- 
tion, and  in  the  absence  of  proof  that  it  was  not  fairly 
entered  into  is  binding  upon  the  parties,  and  a  bar  to 
an  action  for  damages.  Pennsylvania  Co.  v.  Chapman, 
220  HI.  433.  Appellee  cannot  reject  the  act  and  still 
retain  its  advantages  upon  well-known  principles  of 
contract  law.    Pawnee  Coal  Co,  v.  Royce,  184  111.  402. 

The  third  proposition,  that  the  violation  of  a  munic- 
ipal ordinance  is  not  the  violation  of  a  statute  and 
notwithstanding  the  violation  of  an  ordinance  does  not 
take  away  the  defense  of  assumed  risk:  A  municipal 
ordinance  is  not  a  statute  within  the  meaning  of  the 
Employers'  Liability  Act.  Seaboard  Air  Line  Ry.  Co. 
V.  Horton,  233  U.  S.  492,  8  N.  C.  C.  A.  834.  The  defense 
of  assumed  risk  remains  and  is  available  under  the 
Federal  act.  The  law  is  well  settled  that  one  knowing 
and  appreciating  danger,  and  who  voluntarily  assumes 
the  risk  of  it,  has  no  right  of  action  against  the  one  re- 
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sponsible    for    the    danger.      Streeter    v.     Western 
Wheeled  Scraper  Co.,  254  111.  244,  1  N.  C.  C.  A.  828. 

Appellee  not  pnly  assumed  the  ordinary  risks  in- 
cident to  his  employment  but  also  all  dangers  which 
are  obvious  and  apparent.  It  was  therefore  error  for 
the  court  to  refuse  the  instructions  on  the  question  of 
assumed  risk,  and  with  no  dispute  as  to  the  facts  as  to 
appellee  voluntarily  placing  himself  in  a  place  from  his 
experience  he  well  knew  was  dangerous  that  defense 
should  bar  a  recovery. 

We  are  of  opinion  that  the  errors  herein  sustained 
are  not  only  reversible  errors  but  the  facts  in  this  case 
not  being  in  dispute  a  second  trial  would  serve  no  good 
purpose,  therefore  the  reversal  should  be  with  a  finding 
of  fact  and  without  remanding. 

It  is  therefore  ordered  that  the  judgment  be  reversed 
with  the  following  as  a  finding  of  fact  to  be  made  a 
part  of  the  judgment : 

First.  We  find  as  a  fact  that  appellee,  at  the  time  of 
the  injury,  was  not  engaged  in  interstate  commerce. 

Second.  We  find  as  a  fact  that  at  the  time  of  the 
injury,  appellant  and  appellee  were  operating  under 
the  Workmen's  Compensation  law  of  the  State  of  Illi- 
nois of  1911  (J.  &  A.  UTf  5449-5475),  and  that  appeUee 
accepted  and  appellant  paid  compensation  thereunder, 
and  such  a  settlement  is  a  bar  to  a  recovery  in  this 
case. 

Reversed  with  finding  of  fact. 
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9.  C.  Hurrah^  Appellant^  y.  A.  L.  Biissell  and  B.  E» 

Holmes^  Executors,  Appellees. 

•     (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon.  Wnr 
UAM  N.  BuTixB,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  May  1,  1916. 


Statement  of  the  Case. 

Action  by  H.  C.  Murrah  against  A.  L.  Eussell  and  B. 
E.  Holmes  as  executors  of  the  will  of  W.  S.  Blackman, 
deceased,  on  a  claim  against  the  estate.  From  a  judg- 
ment for  defendants,  plaintiff  appeals. 

Plaintiff  was  on  June  9,  1899,  then  and  had  been 
conducting  a  school,  known  as  Creal  Springs  College 
and  Conservatory  of  Music.  On  this  day  the  college 
by  its  so-called  president  and  secretary,  executed  a 
note  for  $1,256.20  with  seven  per  cent,  interest  from 
date,  payable  on  the  20th  day  of  July,  1899,  to  H.  C. 
Murrah.  Said  note  was  secured  by  chattel  mortgage 
on  personal  property  belonging  to  the  institution. 
July  25,  1899,  five  days  after  the  maturity  of  the  note, 
this  note  and  mortgage  were  placed  in  the  hands  of 
the  attorney  for  mortgagee,  who  took  possession  of  the 
property  and  began  a  foreclosure.  At  that  time  the 
deceased,  W.  S.  Blackman,  and  J.  S.  Heaton  executed  a 
note  for  the  sum  of  $400,  which  said  note  was  applied 
on  the  satisfaction  of  the  original  note  and  mortgage. 
This  last  mentioned  note  of  $400,  dated  July  25,  1899, 
to  H.  C.  Murrah  is  the  basis  of  this  controversy.  Noth- 
ing was  paid  on  this  note  by  either  Blackman  or 
Heaton,  but  on  the  15th  day  of  July,  1909,  there  was  a 
c^redit  indorsed  on  the  back  of  this  note  of  the  sum  of 
$5. 
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Mrs.  Gertrude  B,  Murrah,  wife  of  claimant,  was  the 
only  witness  to  this  transaction.  She  said  that  between 
Blackman  and  herself  there  was  a  business  transaction 
in  and  by  which  as  surety  she  had  paid  for  Blackman 
$20  interest  ahd  had  received  from  Blackman  and 
given  him  credit  for  the  amount  so  paid  prior  to  her 
visit  to  him  at  Carrier  Mills,  July  15,  1909,  with  the 
note  in  question  for  the  purpose  of  collecting  or  re- 
newing the  same.  While  she  was  in  Carrier  Mills  she 
wanted  a  new  note  from  Blackman,  and  he  suggested 
that  he  would  make  an  indorsement  of  $5  credit  there- 
on, and  authorized  her  to  do  so,  which  she  did.  The 
deceased  never  paid  any  money  in  pursuance  of  this 
indorsement.  The  witness  suggested  .to  deceased  that 
she  would  take  $5  from  what  deceased  had  sent  her  in 
satisfaction  of  what  was  due  her  and  pay  it  to  her 
husband,  which  she  said  she  did,  but  did  not  fix  any 
time  when  she  paid  him. 

Plaintiff  testified  in  the  County  Court  that  this  note^ 
was  a  gift  by  deceased  and  Heaton.  He  was  not  pres- 
ent and  did  not  testify  in  the  Circuit  Court  Defendant 
contended  that  this  note  was  in  the  nature  of  a  gift  or  a 
promise  to  give. 

William  H.  Warder,  for  appellant ;  A.  G.  Abkxy^  of 

counsel. 

W.  F.  Scott,  for  appellees. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.    Bills  and  notes,  §  55* — ichen  consideration  sufficient,    A  note 
given  by  a  third  person  direct  to  a  creditor  of  a  coUege  and  Intended 

*Ree  Illinois  Notes  Digest,  Volt.  XI  to  XT,  and  ComaUUlTe  Quarterly, 
topic  and  section  number. 
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as  a  gift  to  the  college,  and,  accepted  by  the  creditor  as  so  much 
cash,  is  based  upon  a  sufficient  consideration. 

2.  Appeal  and  ebbob,  (  1325* — when  preaumptiona  in  favor  of  find- 
ing$.  The  same  presumptions  follow  the  finding  of  the  court 
that  follow  the  yerdlct  of  a  Jury  as  to  question  of  fact 

3.  Appeal  and  ebbob,  S  1325* — when  court  presumed  to  have  con- 
sidered only  competent  evidence.  It  will  be  presumed  that  a  court 
in  coming  to  a  conclusion  as  to  a  finding  of  fact,  considers  only 
competent  testimony. 

4.  WrrNESSEs,  S  39* — when  wife  incompetent  A  wife  who  acts 
as  an  agent  of  her  husband  in  securing  the  renewal  of  a  note  is 
an  incompetent  witness  in  an  action  by  the  husband  inyolying 
the  note,  where  the  husband  is  disqualified  because  of  the  fact  that 
he  is  a  party  in  interest 


Joseph  C.  Beynolds,  Appellee,  y.  Alton,  Granite  &  St. 
Lonls  Traction  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
(^EOBGE  A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  on  the  case  by  Joseph  C.  Eeynolds  against 
the  Alton,  Granite  and  St.  Louis  Traction  Company  for 
damages  for  personal  injuries  sustained  while  board- 
ing a  street  car.  From  a  judgment  for  plaintiff  for 
$8,000,  defendant  appeals.  This  case  was  before  the 
court  on  a  former  appeal,  being  reversed  for  error  in 
instructions.  See  Reynolds  v.  Alton,  G,  C.  <&  St.  L. 
Traction  Co.,  183  HI.  App.  538. 

Plaintiff  was  thirty-eight  years  of  age  and  had  been 
a  locomotive  engineer  for  about  twelve  years,  and  he 

•See  DlliMrts  Kot«0  Dteest,  Vols.  XI  to  XV,  and  CiimolattTe  Qaarterly,  tame 
tople  and  sectian  Bvmber. 
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was  earning  at  the  time  of  the  accident  about  $160  per 
month,  and  was  at  the  time  in  excellent  health.  He 
lived  in  the  village  of  Madison.  April  3,  1912,  he  had 
been  driving  in  the  afternoon  with  his  family,  and 
after  supper  he  started  to  Granite  City.  He  walked 
down  to  Second  street  and  Madison  avenue,  and  when 
he  came  to  Second  and  Madison  streets  the  car  came 
from  the  south  and  east,  going  north  on  Madison  to 
Granite  City.  When  the  car  came  around  on  the 
straight  track  two  ladies  were  waiting,  and  the  car 
stopped  and  picked  them  up,  and  when  they  got  on  he 
took  hold  of  the  hand  hold  and  stepped  on  the  step,  and, 
as  he  did  so,  the  car  started  suddenly  and  he  was 
thrown.  In  some  manner  he  lost  his  balance  and  fell, 
and  as  he  fell  he  felt  a  numbing  sensation  in  his  right 
foot.  He  was  taken  from  the  oflSce  of.  Dr.  Hamm  that 
night  to  the  hospital  where  his  foot  was  amputated. 
He  remained  in  the  hospital  at  Granite  City  at  this 
time  fourteen  days  after  which  he  returned  to  his  home 
and  remained  until  June  3, 1912 ;  from  there  he  went  to 
a  specialist  in  St.  Louis  where  he  remained  five  or  six 
weeks  and  submitted  to  a  second  operation,  the  last 
amputation  being  between  the  ankle  and  knee  joint. 
He  was  out  of  employment  about  nine  months. 

In  support  of  his  contention  he  was  to  a  certain  ex- 
tent corroborated  by  his  age,  his  health,  his  family, 
and  his  employment  He  was  further  corroborated  by 
a  Mrs.  Kiser  and  a  Mrs.  Simons,  who  testified  that  he 
was  at  the  oflSce  of  the  husband  of  th^  former  at  about 
the  time  he  said  he  was  injured,  and  that  they  saw  him 
going  up  the  street  towards  Dr.  Hamm 's  oflSce. 

The  defendant  introduced  the  evidence  of  the  con- 
ductor and  motorman  of  this  car  to  show  that  the  car 
did  not  stop  at  the  place  in  question,  and  that  they  did 
not  take  on  passengers  at  that  place,  and  did  not  see 
plaintiff;  also  the  statements  said  to  have  been  made 
by  plaintiff  to  Dr.  Scott  that  he  was  hurt  while  trying 
to  get  aboard  a  moving  car.    Evidence  was  introduced 
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showing  that  Superintendent  Johnson  of  defendant's 
line  inquired  of  the  conductor  and  motorman  of  the 
8:15  ear  whether  they  stopped  at  Second  and  Madison 
streets.  He  made  this  inquiry  that  night,  having 
heard  there  was  an  accident  at  that  place.  Dr.  Scott, 
who  testified  for  defendant,  and  who,  with  Dr.  Hamm, 
first  waited  on  plaintiff  and  assisted  in  performing 
the  first  operation,  said  that  plaintiff  for  some  reason 
insisted  on  having  an  amputation  above  the  aokle 
joint,  and  insisted  upon  a  second  amputation,  offering 
$500  for  it ;  that  the  second  operation  was  not  neces- 
sary. Dr.  Scott  was  the  surgeon  at  the  time  for  defend- 
ant company  and  the  Terminal  Hospital  Association, 
with  other  corporations.  Drs.  Hayward  and  Hale  tes- 
tified a  second  amputation  was  necessary. 

The  court  gave  the  following  instructions :  **If  from 
a  preponderance  of  the  evidence  in  the  case  and  under 
the  instructions  of  the  court,  the  jury  shall  find  the 
issues  for  the  plaintiff  and  that  the  plaintiff  has  sus- 
tained damages,  as  charged  in  the  declaration,  then  to 
enable  the  jury  to  estimate  the  amount  of  such  dam- 
ages, it  is  not  necessary  that  any  witness  should  have 
e3q)ressed  an  opinion,  as  to  the  amount  of  such  dam- 
ages, but  the  jury  may  themselves  make  such  estimate 
from  the  facts  and  circumstances  in  evidence.*^ 

"Common  carriers  of  persons  are  required  to  do  all 
that  human  care,  vigilance  and  foresight  can  reason- 
ably do,  consistently  with  the  character  and  mode  of 
conveyance  and  the  practical  prosecution  of  the  busi- 
ness, to  prevent  accidents  to  passengers  while  riding 
upon  their  cars  or  getting  on  the  same.'^ 

**If,  from  a  preponderance  of  the  evidence  and  under 
the  instructions  of  the  court,  you  find  the  issues  for  the 
plaintiff  and  that  he  has  sustained  damages,  as  charged 
in  the  declaration,  then  in  estimating  and  assessing 
such  damages,  the  jury  should  take  into  consideration 
the  personal  injury  sustained  by  the  plaintiff,  if  any  is 
proven  by  the  evidence ;  the  pain  and  suffering  under- 
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gone  by  him,  if  any  is  proven  by  the  evidence,  and  all 
damages^  past,  present  and  future,  if  any  are  proven 
by  the  evidence,  in  so  far  as  said  matters  of  personal 
injury,  pain  and  suffering,  damages  or  permanent 
injury,  if  any  are  shown  by  a  preponderance  of  the 
evidence  and  under  the  instructions  of  the  court,  to  be 
the  direct  and  proximate  result  of  the  alleged  accident 
to  plaintiff  and  are  alleged  in  the  declaration.  ^  ^ 

**It  is  the  duty  of  common  carriers  of  persons,  by 
and  through  their  motormen  and  conductors,  to  stop 
their  cars  for  a  reasonable  length  of  time  to  permit 
persons  who  are  about  to  take  passage  on  their  cars  to 
get  aboard  their  cars  in  safety,  and  if  you  believe  from 
the  evidence  in  this  case  that  the  plaintiff,  Joseph  C. 
Reynolds,  was  at  a  regular  stopping  place  of  said  de- 
fendant, at  Second  and  Madison  streets,  in. the  village 
of  Madison,  on  the  evening  of  April  3,  1912,  and  was 
then  and  there  about  to  get  on  said  car  for  the  purpose 
of  becoming  a  passenger,  and  if  you  further  find  from 
the  evidence  that  said  car  was  stopped  and  by  and 
through  the  negligence  of  the  motorman  and  conductor 
then  operating  the  same  was  not  stopped  a  reasonable 
length  of  time  to  permit  the  plaintiff  to  safely  get 
aboard  said  car  while  in  the  exercise  of  due  care  and 
diligence,  and  if  you  further  find  from  the  evidence 
that  the  car  was  negligently  started  without  giving 
the  plaintiff  a  reasonable  length  of  time  to  get  aboard 
said  car  at  said  time  and  place,  and  if  you  further  find 
from  the  prepondenrance  of  the  evidence  that  the 
plaintiff  was  then  and  there  injured  at  Second  and 
Madison  streets  by  and  through  the  negligence  of  the 
defendant  as  charged  in  his  declaration,  then  the 
court  instructs  the  jury  you  should  find  the  defendant 
guilty.*' 

Williamson,  Bueroughs  &  Bydee,  for  appellant. 

C.  H.  Burton,  for  appellee. 
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Mb.  Justicb  Harrts  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

1.  Damagsb,  (  209* — when  instrudions  correct.  In  an  action  for 
damages  for  personal  injuries  an  iustructlon  that  it  is  not  neces- 
sary. In  order  to  enable  the  Jury  to  estimate  the  amount  of  damages 
that  any  witness  should  have  expressed  an  opinion  as  to  the  amount 
thereof,  but  that  the  jury  may  themselyes  make  such  estimate 
from  the  facts  and  circumstances  in  eyldence,  held  correct 

2.  CABasEBS,  §  486* — when  instruction  on  duty  to  hoarding  or 
aliOhting  pcLssengers  correct.  An  Instruction  in  an  action  by  a 
passenger  against  a  street  car  company  for  damages  for  personal 
injuries,  as  to  the  duty  of  a  common  carrier  to  protect  passengers 
getting  on  or  off  cars,  approyed. 

3.  Damages,  §  78* — when  proper  to  show  amount  of  accident  inr 
SMTonce  carried  in  action  for  personal  injuries.  Evidence  as  to  the 
amount  of  insurance  against  accident  carried  by  a  person  is  com- 
petent in  mitigation  of  damages  going  to  the  extent  of  the  Injury, 
in  action  against  a  street  railway  company  for  damages  for  per- 
sonal injuries. 

4.  Damages,  §  80* — when  proper  to  show  that  operation  wa^ 
unnecessary.  In  an  action  to  recover  damages  for  personal  injuries, 
evidence  that  a  second  operation  to  which  plaintiff  submitted  was 
onnecessary,  is  proper. 

5.  Appeal  and  ebbob,  §  1489* — when  exclusion  of  evidence  harm- 
less. The  refusal  to  admit  evidence  as  to  the  amount  of  insurance 
carried  by  a  person  in  an  action  by  such  person  for  personal  in- 
juries is  not  prejudicial  error  where  a  witness  for  the  objecting 
party  has  already  testified  as  to  what  the  other  witness  had  to  say 
about  insurance 

6.  Damages,  (  2{i^*—when  instruction  on  elements  to  he  consid- 
ered, proper.  An  instruction  in  action  by  a  passenger  against  a 
street  car  company  for  damages  for  personal  injuries  sustained 
while  attempting  to  board  a  car,  as  to  elements  to  be  considered  in 
computing  damages,  approved. 

7.  Cabbxebs,  §  486* — when  instruction  on  duty  to  stop  to  take 
on  passengers,  correct.  An  instruction  in  an  action  against  a  street 
car  company  for  personal  injuries  as  to  the  duty  of  common  car- 
riers to  stop  their  cars  to  allow  prospective  passengers  to  get  aboard, 
lyiproved. 

8.  Damages,  §  125* — when  verdict  not  excessive.  A  verdict  for 
$8,000  held  hot  excessive  in  an  action  against  a  street  railway  com- 

•gee  miDfito  K#feM  DlgMt,  Yol*.  XI  to  XV,  And  Cumnlaave  QnartMrly,  'saniA 
pie  and  leetiMi  Bombw. 
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pany  for  damages  for  Injuries  sustained,  necessitating  the  am- 
putation of  the  leg  of  plaintiff  between  the  ankle  bone  and  knee 
bone,  plaintiff  being  a  man  thirty-eight  years  of  age  with  twelve 
years'  experience  as  a  locomotive  engineer,  earning  |160  per  month, 
and  in  excellent  health  at  the  time  of  the  injury. 

9.  Cabbiers,  I  366* — when  evidence  sustains  finding  as  to  injury 
while  hoarding  car.  In  an  action  against  a  street  railway  company 
for  damages  for  injuries  sustained  while  attempting  to  board  de- 
fendant's street  car,  evidence  held  sufficient  to  sustain  a  finding 
that  plaintiff  was  injured  while  attempting  to  become  a  passenger 
on  such  car  and  that  he  did  not  board  a  moving  car  or  attempt  to 
commit  suicide  by  throwing  himself  under  a  car  of  another  line  at 
another  place. 


The  John  Deere  Plow  Company,  Appellant,  y.  Robert 

G.  Leeper,  Appellee. 

1.  Novation,  |  2* — who  has  burden  of  proving.  A  person  who 
pleads  a  novation  has  the  burden  of  establishing  It  by  a  preponder- 
ance of  the  evidence. 

2.  Novation,  %  1* — what  essentials  of.  The  essentials  of  a  nova- 
tion are  a  previous  valid  obligation,  an  agreement  of  all  of,  the 
parties  to  the  new  agreement,  the  extinction  of  the  old  obligation 
and  a  valid  new  contract. 

3.  Novation,  %  2* — sufficiency  of  evidence  to  establish.  The  evi- 
dence held  not  to  show  a  novation  whereby  the  seller  of  a  business 
was  released  from  liability  and  the  purchaser  accepted  by  the  for- 
mer's creditor  In  his  stead. 

4.  Pbincipai  and  agent,  "§  22'S** — when  agent's  declarations  not 
evidence  of  authority.  A  witness  may  not  state  his  conclusion  as 
to  Vhat  an  agent  said  about  his  authority. 

Appeal  from  the  Circuit  Court  of  Massac  county;  the  Hon.  W.  W. 
Clemens,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.     Reversed  and  remanded.     Opinion  filed  Biay  1,  191&. 


H.  A.  Evans,  for  appellant. 
Fred  R.  Young,  for  appellee. 


•See  Illinois  Notes  Dlsett,  Volt.  XI  to  XY,  and  CnmiiUttTe  4)iiart«rlj, 
topic  and  tection  number. 
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Mb.  Justicb  Habbis  delivered  the  opinion  of  the 
oonrt 

Upon  the  trial  of  this  case  many  of  the  facts  were 
not  in  dispnte,  and  from  the  record  such  facts  appear 
to  be  a8  follows : 

That  prior, to  the  6th  day  of  May,  1913,  appellee  was 
engaged  as  a  partner  with  Utterbach  in  a  general  mer- 
chandise business ;  and  as  sole  owner  under  the  name 
of  Leeper  Implement  Company,  in  the  implement  busi- 
ness. He  was  at  that  time  a  resident  and  conducting 
both  of  said  lines  of  business  in  Brookport,  Illinois. 
May  6y  1913,  in  Oklahoma  City,  he  met  and  disposed  of 
his  interest  in  the  partnership  business  to  one  C.  L. 
Howell,  who  was  at  that  time  a  resident  of  Oklahoma ; 
that  in  a  short  time  thereafter  Howell  became  a 
resident  of  Brookport,  Illinois,  and  took  possession  of 
the  partnership  business  and  a  further  agreement  was 
entered  into  by  and  between  appellee  and  said  Howell 
in  and  by  which  Howell  became  the  owner  of  the  imple- 
ment business  and  took  possession  thereof  and  con- 
ducted the  same  from  that  time  to  about  October,  1913, 
when  he  shipped  the  implements  on  hand  to  Clinton, 
Oklahoma,  and  returned  to  Oklahoma.  Appellee  and 
Howell,  at  the  time  of  bringing  suit,  November  3, 1913, 
were  residents  of  Oklahoma. 

It  is  further  admitted  that  on  May  6,  1913,  appellee 
was  indebted  to  appellant  in  the  sum  of  $1,929.31, 
which  was  notes  and  open  accounts;  viz.:  $208.59 
open  account  for  stock  carried  over  from  year  1912; 
$1,379.48  for  stock  purchased  for  year  of  1913;  and 
$341.24  in  two  promissory  notes  held  by  appellant 
against  appellee  for  machinery  purchased  and  sold. 
Most  of  this  indebtedness  falling  due  about  October  1, 
1913. 

The  item  of  $1,379.48  was  an  order  signed  **  Leeper 
Implement  Company,"  at  Brookport  by  direction  of 
appellee,  December  6,  1912,  for  goods,  which  were 
shipped  to  appellee  at  Brookport,  February  20,  1913, 
which  were  received  and  in  stock  in  May,  1913,  when 
the  business  was  transferred  by  appellee  to  Howell. 
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The  dispute  arises  over  the  oral  agreement  between  ap- 
pellee and  Howell  and  appellee  and  appellant.  Appel- 
lee says  he  sold  the  store  and  a  part  of  the  implements 
to  Howell  and  made  an  agreement  with  him  that  he 
would  let  him  have  the  entire  implement  business  if  it 
was  satisfactory  to  the  company.  That  agreement  was 
made  known  to  Mr.  Schmidt^  the  agent  for  appellant^ 
the  latter  part  of  May,  1913.  Appellee  asked  Schmidt 
if  it  would  be  satisfactory  for  him,  appellee,  to  turn 
over  the  business  to  Mr.  Howell  so  far  as  the  company 
was  concerned.  Appellee  says  this  had  reference  to 
the  machinery  shipped  in  1913  and  Schmidt  said,  after 
talking  with  Howell  in  his,  appellee's,  presence,  it 
would  be  satisfactory  to  atjcept  Howell  "in  my  place 
and  release  me. ' '  Appellee  said  he  owed  appellant  the 
sum  of  $215 ;  all  other  of  his  indebtedness  was  assumed 
by  Howell.  Howell,  a  witness  callfed  by  appellee,  says 
there  were  two  trades :  First  a  trade  for  one-half  of 
general  store  and  part  of  machinery  accounts,  that  was 
about  May  6, 1913 ;  second,  about  May  20, 1913,  for  the 
rest  of  the  machinery,  the  machinery  he  bought  for 
that  year's  business  **I  traded  him  an  interest  in  some 
Texas  land  worth  about  $1,000,  and  a  difference  com- 
ing to  me  in  first  trade  and  I  assumed  all  indebtedness 
on  the  machinery"  except  two  notes  due  appellant. 
Howell  further  says,  within  a  few  days  after  second 
trade,  appellee  introduced  Mr.  Schmidt  as  representa- 
tive of  appellant,  and  as  to  conversation  corroborates 
evidence  of  appellee,  except  in  obtaining  company's 
consent  and  agreement  to  release  appellee. 

Schmidt,  a  witness  for  appellant,  denies  that  he 
agreed  to  release  Leeper  from  payment  of  account.  He 
says  appellee  did  not  ask  to  be  released  but  said  he, 
appellee,  stood  behind  the  payment  of  the  account. 
This  is  all  the  evidence  tending  to  prove  novation  upon 
which  appellee  relies  under  the  law  to  be  released  from 
payment  of  balance  due  appellant. 

The  law  is  established  that  a  party  pleading  nova- 
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tion  must  prove  it  by  a  preponderance  of  the  evidence. 
Netterstrom  v.  Gallistel,  110  111.  App.  352.  Three  par- 
ties and  four  things  are  necessary  to  effect  novation, 
original  debtor,  substituted  debtor  and  the  creditor, 
and  these  parties  must  be  present  and  join  in  the  con- 
tract. The  four  essentials:  First,  a  previous  valid 
obligation;  second,  the  agreement  of  all  the  parties  in 
the  new  contract;  third,  the  extinction  of  the  old  obli- 
gation ;  fourth,  a  valid  new  one.  If  any  one  of  these  es- 
sentials is  wanting,  there  could  be  no  novation.  Hay- 
ward  V.  Burke,  151  HI.  121. 

It  is  not  contended  that  appellant  or  its  agent  was 
present  at  the  time  either  the  first,  or  second  trade  was 
made.  And  waiving  for  a  moment  the  necessity  of  its 
presence  at  that  time,  the  evidence  does  not  prove  that 
appellant  ever  agreed  to  release  appellee.  This  is  only 
mentioned  and  insisted  upon  by  appellee  himself  in  an 
indefinite  statement  of  what  was  said,  the  record  giving 
his  conclusions  of  what  was  said.  •  The  facts  proven  of 
what  took  place  after  this  conversation  are  as  consist- 
ent with  appellant's  theory  as  with  appellee's  theory. 
The  verdict  is  for  the  amount  of  the  two  notes,  $341.24, 
whereas  appellee  admits  only  the  sum  of  $215,  showing 
that  the  jury  did  not  adopt  the  amount  claimed  to  be 
due  by  either  party.  There  was  no  theory  upon  whitjh 
this  case  was  tried  that  supports  the  amount  of  the 
verdict.  We  are  of  the  opinion  that  the  evidence  of 
novation  does  not  support  the  verdict,  and  that  the 
verdict  is  clearly  against  the  manifest  weight  of  the 
evidence,  and  the  motion  for  a  new  trial  should  have 
been  sustained. 

It  was  error  to  permit  the  witness  to  give  his  con- 
clusion as  to  what  the  agent  said  about  his  authority  to 
collect  for  appellant.  The  statement  of  the  agent  as  to 
his  authority  is  not  competent 

Without  novation  was 'proven  by  appellee,  the  evi- 
dence offered  would  not  be  competent  upon  any  theory, 
as  it  would  simply  tend  to  prove  a  contract  nudwn 
pactum  invalid  and  unenforceable,  a  promise  to  pay 
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the  debt  of  another  within  the  Statute  of  Frauds,  and 
invalid. 

The  error  argued  as  to  the  modification  of  instruc- 
tions we  do  not  regard  as  misleading,  but  this  objec- 
tion may  be  removed  on  another  trial  of  the  case. 

Therefore  for  the  errors  sustained,  this  judgment 
must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Garleton-FerguBon  Drj  Goods  Companj,  Appelleei  v. 

John  Langenfeld,  Appellant. 

1.  Appeal  and  kbbob,  (  824* — when  exceptionf  preterve  thent- 
Melves,  Exceptions  do  not  preserve  themselves  when  no  objection 
is  made  to  the  rulings  of  the  trial  court. 

2.  Appeal  and  ebrob,  S  590* — when  exceptions  must  he  taken. 
Under  section  83  of  the  Practice  Act  (J.  ft  A.  If  8620)  an  exception 
must  be  taken  at  the  time  a  ruling  is  made. 

3.  Appeal  and  ebbor,  (  9Z^*—ichen  record  amended  to  show  ex- 
ceptions, A  motion  to  amend  the  record  on  appeal  so  as  to  show 
the  taking  of  timely  exceptions  will  be  denied  where  it  does  not 
appear  from  the  judgment  or  the  clerk's  copy  of  the  proceedings 
that  any  objection  was  made  to  the  rulings  in  question. 

4.  Appeal  and  ebbob,  S  788* — when  hill  of  exception  essential  to 
review.  The  questions  of  the  dismissal  of  an  action  aa  to  the 
appellant's  codefendants  and  the  amendment  of  the  declaration  are 
not  reviewable  where  no  exceptions  were  preserved  by  bill  of  ex- 
ceptions. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon.  Albbbt 
M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  May  1,  1916. 

K  B.  Skippbb  and  G.  F.  Merion,  for  appellant. 
Bttndy  &  Wham,  for  appellee. 

•See  Illinois  Notes  Dlseiit,  Vola.  XI  to  XV,  and  CnmulAtlTe  Qiuurterlj,  mmm 
toplo  and  section  number. 


FouBTH  DisTEicT — May,  1915.  97 

Carleton-Fergmson  Dry  Goods  Co.  v.  Langenfeld,  194  111.  App.  96. 

Mr.  Justice  Habris  delivered  the  opinion  of  the 
court 

A  suit  in  assumpsit  was  brought  in  the  Circuit 
Court  against  appellant,  A.  J.  McClelland  and  S.  W. 
Ashbrook  to  recover  the  sum  of  $260.88.  Personal 
service  was  had  on  all  defendants.  The  declaration 
consisted  of  four  counts.  Defendant  S.  W.  Ashbrook 
was  defaulted.  The  defendant  A.  J.  McClelland  and 
appellant  each  filed  special  pleas  and  pleas  of  general 
issue.    Beplications  filed  and  issue  joined  thereon. 

At  the  January  term,  1914,  in  open  court,  a  stipula- 
tion was  entered  into,  as  follows:  S.  W.  Ashbrook, 
claiming  to  be  the  buyer  for  A.  J.  McClelland,  called 
upon  appellee  at  its  place  of  business  in  St.  Louis  and 
purchased  the  bill  of  goods  in  question  amounting  to 
the  sum  of  $260.88,  and  the  goods  were  shipped  and 
charged  to  A.  J.  McClelland  by  appellee.  An  invoice 
was  mailed  to  McClelland  which  McClelland  never  saw 
but  which  Ashbrook  got  possession  of,  addressed  by 
appellee  to  said  McClelland,  CentraJia,  Illinois.  Ash- 
brook had  represented  to  McClelland  that  he  was  the 
selling  agent  for  appellee,  and  obtained  permission  of 
McClelland  to  have  said  goods  shipped  in  McClelland  ^s 
name;  that  he  was  furnishing  the  Langenfeld  Hotel 
and  might  not  be  there  at  the  time  the  goods  came  and 
did  not  want  them  lying  around  the  freight  house. 
When  the  goods  came  McClelland  delivered  the  goods 
to  Langenfeld  at  his  hotel.  Langenfeld  received  the 
goods  and  put  them  to  use  in  his  hotel  and  has  re- 
tained them  ever  since,  paid  Ashbrook  for  the  goods, 
but  appellee  company  has  never  received  any  pay  for 
the  goods  from  Ashbrook,  McClelland,  or  Langenfeld. 
Ashbrook  was  not  the  agent  of  appellee  nor  their  sales- 
man, and  had  nothing  to  do  with  its  business.  He, 
Ashbrook,  was  not  authorized  to  buy  the  goods  for 
McClelland;  that  Langenfeld  received  no  bill  of  the 
goods  purchased  from  appellee,  and  knew  no  other  per- 
son in  the  transaction  except  codefendant  Ashbrook, 

Vol  CXCIV  7. 
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who  told  Langenf eld  they  were  his  goods.  Langenfeld 
did  not  learn  otherwise  until  January,  1913.  The 
goods  when  delivered  to  Langenfeld  were  addressed  to 
A.  J.  McClelland,  Centralia,  Illinois,  but  Ashbrook  re- 
moved the  crating  from  the  goods  and  Langenfeld  did 
not  know  in  whose  name  they  had  been  shipped.  Mc- 
Clelland was  at  the  time  and  had  been  a  dealer  in 
second-hand  furniture  and  Ashbrook  told  the  credit 
man  of  appellee  that  McClelland  was  such  a  dealer. 
By  the  stipulation  a  jury  was  waived  and  the  cause 
submitted  to  the  court  on  the  5th  day  of  March,  1914. 
Prior  to  the  time  of  the  findings  and  entry  of  judg- 
ment, appellee  made  a  motion  to  dismiss  suit  as  to 
defendants  Ashbrook  and  McClelland  and  to  amend 
declaration,  which  was  granted.  Amendment  made, 
followed  by  judgment  against  Langenfeld. 

Assignments  of  error  argued  by  appellant  are : 

First  Appellant  is  not  liable  in  assumpsit  for  pur- 
chase price  of  goods  because  he  paid  Ashbrook. 

Second.  Because  it  was  error  to  permit  appellee  to 
dismiss  after  default  had  been  entered  as  to  defendant 
Ashbrook. 

Third.  Because  the  suit  was  an  action  ex  contractu, 
appellee  must  prove  a  promise  as  to  all  defendants  and 
is  not  permitted  to  take  a  judgment  against  part  of  the 
defendants  and  dismiss  as  to  the  other  defendants. 

Fourth.  That  Ashbrook  represented  to  appellee  he 
was  the  agent  of  McClelland  and  that  appellee  dealt 
with  him  upon  the  representations  so  made. 

Fifth.  The  refusal  of  the  court  to  hold  appellant's 
propositions  of  law  1,  2,  3,  4,  5,  6  and  11. 

Sixth.  That  it  was  error  to  enter  judgment  under 
appellant's  propositiolis  of  law  8,  9  and  10  held  by  the 
court. 

Error  was  joined  upon  this  appeal  at  the  present 
term  of  this  court  November  7,  1914.  Appellee  filing 
its  brief  and  argument  asking  for  an  affirmance  upon 
the  ground,  that  no  exceptions  are  preserved  by  bill 
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of  exceptions  or  the  record  to  the  dismissal  of  the  suit 
as  to  defendants  Ashbrook  and  McClelland  and  the 
amendment  of  the  declarr.tion ;  that  no  exception  is 
preserved  by  bill  of  exceptions  to  the  finding  and  judg- 
ment of  the  court.  A  copy  of  appellee 's  brief  and  argu- 
ment was  served  upon  appellant  November  6,  1914. 
Appellant  on  the  13th  day  of  November,  1914,  files  in 
this  court  his  motion  suggesting  to  this  court  that 
there  are  omissions  and  defects  in  that  portion 
of  the  transcript  of  the  record  covering  the  bill 
of  exceptions  and  admits  that  the  bill  of  exceptions 
does  not  show  exceptions  were  preserved  to  the  ruling 
of  the  court  in  dismissing  the  suit  as  to  codefendants 
Ashbrook  and  McClelland;  that  it  does  not  show  ex- 
ceptions were  preserved  to  the  findings  of  the  court 
against  appellant  Langenfeld,  not  to  the  rendition  of" 
final  judgment;  that  all  such  exceptions  were  in  fact 
taken  in  apt  time  and  which  under  the  statute  are  al- 
lowed as  a  matter  of  right. 

Appellant  further  represents  by  said  motion  that  in 
order  to  correct  the  transcript  it  will  be  necessary  to 
set  aside  the  order  of  submission  and  withdraw  joinder 
in  error  on  part  of  appellant,  continue  cause  in  this 
court  so  that  cause  may  be  redocketed  in  Circuit  Court 
and  proper  orders  secured  in  term  time  amending  said 
record  and  transcript,  praying  that  a  writ  of  certiorari 
may  be  awarded  directed  to  clerk  of  Circuit  Court  re- 
quiring him  to  send  up  a  true  transcript  of  the  record 
and  proceedings  and  for  a  continuance  in  this  court. 

Appellee  on  the  13th  day  of  November,  1914,  files 
in  this  court  his  objections  to  the  allowance  of  appel- 
lant 's  motion :  Because  the  motion  came  too  late ;  be- 
cause the  defects  in  the  transcript  of  record  were 
pointed  out  by  appellee  to  appellant  before  the  case 
was  taken  in  this  court ;  Because  the  copy  of  the  judg- 
ment and  the  copy  of  the  minutes  of  the  court  purport 
to  be  full  copies  as  set  forth  in  the  abstract. 

This  being  the  condition  of  this  record  as  it  is  pre- 
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sented  to  this  court,  the  first  question  to  be  passed  up- 
on is  the  allowance  of  the  motion  of  appellant  against 
the  objection  of  appellee. 

Appellant  admits  the  exceptions  referred  to  are  not 
preserved  by  bill  of  exceptions  and  that  the  exceptions 
to  the  amendment  of  declaration  and  dismissal  as  to 
codefendants  Ashbrook  and  McClelland  are  not  shown 
by  the  record. 

Appellant  further  admits  that  it  is  necessary  to 
have  these  exceptions  appear  in  the  transcript  of  rec- 
ord to  have  the  errors  assigned  considered.  Appellant 
further  admits  that  in  order  to  have  the  exceptions 
properly  appear  in  the  transcript  of  the  record,  it  will 
be  necessary  for  the  cause  to  be  redocketed  in  the  Cir- 
cuit Court  and  the  bill  of  exceptions  amended  in  that 
particular,  and  no  memoranda,  minutes  or  notes  are 
made  a  part  of  the  motion  which  is  under  oath  showing 
anything  to  amend  from.  The  judgment  was  entered 
March  5,  1914.  The  time  given  for  filing  a  bill  of  ex- 
ceptions was  ninety  days.  The  term  has  long  since  ad- 
journed. The  bill  of  exceptions  was  signed  and  filed 
May  30, 1914. 

The  appellant  insists  exceptions  were  taken  in  apt 
time  and  are  under  the  statute  allowed  as  a  matter  of 
right.  If  appellant  means  by  this  statement  that  with- 
out the  party  objecting  to  the  ruling  of  the  court,  that 
exceptions  preserve  themselves  under  the  law,  his  con- 
tention cannot  be  sustained.  Under  the  Practice  Act, 
where  the  record  shows  objections  were  made,  excep- 
tions follow  the  ruling  on  objections,  but  this  does  not 
mean  that  a  party  who  does  not  say  anything  has  the 
right  to  havQ  an  exception  inserted  as  a  matter  of  rigl^t 
under  the  statute.  Under  Section  83  of  the  Practice 
Act  ( J.  &  A.  ^  8620) :  **  Exceptions  taken  to  decisions 
of  the  court  shall  be  allowed  and  the  party  excepting 
may  assign  for  error  any  decision  so  excepted  to." 
This  means  an  exception  at  the  time  the  decision  was 
made.    If  so  made  and  does  not  appear  in  its  proper 
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place  in  the  transcript  of  record,  and  the  party  seeks  to 
have  it  so  appear  after  the  adjournment  of  the  term 
at  which  the  exception  was  taken,  and  the  time  for  filing 
bill  of  exceptions  has  expired,  must  be  made  from  some 
memorial  paper,  minute  or  reporter's  notes,  and  pre- 
served asi  a  part  of  the  record  pursuant  to  law.  An 
amended  record  cannot  be  received  here,  which  shows 
aflSrmatively  that  an  amendment  to  a  bill  of  excep- 
tions in  the  court  below  was  made  upon  the  testimony 
of  witnesses  as  to  theiir  recollection  of  what  was  said 
or  done.  The  affidavit  of  an  attorney  as  to  what  was 
read  or  said  amounts  to  nothing  more  nor  less  than 
the  testimony  of  a  witness  as  to  his  recollection,  and 
is  insufficient.  Village  of  North  Chillicothe  v.  Burr, 
178  HI.  218:  **An  amendment  of  a  bill  of  exceptions, 
which  is  based  upon  an  affidavit  filed  by  counsel,  and 
not  upon  the  notes  of  the  official  stenographer  nor  up- 
on any  minutes  kept  by  the  trial  judge,  should  not  be 
allowed.  Chicago,  B.  &  Q.  R.  Co.  v.  Lhvy^  57  111.  App. 
365.**  *'An  amendment  of  a  bill  of  exceptions,  incor- 
porating evidence  alleged  to  have  been  omitted  from 
the  original  bill  of  exceptions,  should  not  be  allowed 
at  a  term  subsequent  to  that  at  which  the  trial  was  had, 
unless  ther^  is  something  in  the  record  to  amend  by.'* 
WaUahan  v.  People,  40  HI.  103. 

From  this  motion  sworn  to  by  counsel  for  appellant 
with  the  time  that  had  intervened  between  the  entry 
of  judgment,  filing  of  original  bill  of  exceptions,  and 
joinder  of  error  in  this  court,  it  affirmatively  appears 
that  counsel  is  relying  upon  his  recollection  as  to  ob- 
jections or  exceptions  entered  by  him  at  the  time.  If 
not,  he  would  have  made  the  necessary  showing  to 
have  justified  the  Circuit  Court  in  permitting  him  to 
amend,  as  we  may  presume  the  Circuit  Court  would 
only  permit  him  to  amend  if  within  the  law.  It  would 
accomplish  no  good  purpose  to  sustain  the  motion  to 
amend  and  continue  if  the  showing  is  insufficient  to 
amend  upon  or  for  this  court  to  receive  an  amended 
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bill  of  exceptions.  There  is  no  showing  that  the  clerk 
failed  to  make  a  complete  certificate  of  everything  he 
has  pertaining  to  the  transcript  of  the  record.  The 
motion  suggesting  diminution  of  the  transcript  of  rec- 
ord, for  writ  of  certiorari,  and  to  continue  will  be  de- 
nied. 

It  is  now  the  settled  rule  of  practice  in  this  State 
that  an  Appellate  tribunal  cannot  inquire  into  the 
sufficiency  of  the  evidence  tq  support  the  judgment  un- 
less there  is  an  exception  to  the  finding  and  judgment 
when  tried  by  the  judge  without  a  jury  or  on  a  motion 
for  new  trial  and  exception  to  the  overruling  of  the 
same  where  trial  is  had  by  jury.  This 'must  be  pre- 
served by  bill  of  exceptions.  Firemen's  Ins.  Co.  v. 
Peck,  126  m.  493. 

The  rule  of  practice  is  well  understood  by  the  pro- 
fession and  admitted  by  appellant  in  this  case  under 
the  motion  heretofore  denied,  there  were  no  exceptions 
preserved  in  the  transcript  of  record  as  .to  dismissal  of 
suit  as  to  codefendants  Ashbrook  and  McClelland,  to 
amend  declaration  and  no  exceptions  preserved  by 
bill  of  exceptions  to  the  findings  and  judgment  of  the 
court.  The  rulings  of  the  court  and  the  court's  hold- 
ing on  the  propositions  of  law  submitted  are  so  inter- 
woven with  the  evidence  that  we  cannot  inquire  into 
the  sufficiency  of  the  evidence  to  support  the  findings 
and  judgment  of  the  court  or  whether  or  not  the  prop- 
'  ositions  of  law  refused  or  given  were  applicable  to  the 
court's  findings  upon  the  evidence. 

This  disposes  of  all  the  contentions  of  appellant  that 
have  been  argued. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
affirmed. 

^Affirmed. 
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Pioneer  Lumber  Company^  Appellant,  y.  Woods 
Brothers  Silo  &  Kanufaeturing  Company,  Appel- 
lee. 

(Not  to  be  reported  in  fulL) 

Appeal  from  the  City  Court  of  Bast  St  Louis;  the  Hon.  RoBsatT 
H.  FULKNiGAN,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case, 

Action  in  assumpsit  brought  by  the  Pioneer  Lumber 
Company  against  Woods  Brothers  Silo  &  Manufac- 
turing Company.  The  issues  joined  were  referred  to 
a  referee  for  proofs  and  conclusion. 

The  plaintiff  filed  exceptions  to  the  referee's  report, 
which  were  sustained  as  to  conclusions,  and  overruled 
as  to  evidence.  No  exceptions  were  taken  to  the 
court's  findings;  and  judgment  was  entered  in  favor 
of  defendant  and  against  plaintiflf  for  costs.  No  excep- 
tion was  taken  to  the  judgment.  The  plaintiff  appeals. 
A  bill  of  exceptions  was  presented  to  the  trial  judge 
after  the  time  limited  for  filing  it  had  expired,  and  as 
the  trial  judge  refused  to  sign  it,  no  bill  of  exceptions 
was  made  a  part  of  the  record  on  appeal. 

The  plaintiff  contended  that  the  evidence  was  not 
sufficient  to  sustain  the  judgment,  and  that  a  bill  of 
exceptions  was  unnecessary.  Also  that  because  of 
section  68  of  chapter  110  of  the  Practice  Act  (J.  &  A. 
If  8605),  when  the  court  in  its  discretion  refers  a  case 
to  a  referee,  the  action,  so  far  as  procedure  is  con- 
cerned, is  transformed  from  a  case  at  law  to  one  on  the 
chancery  side. 

W.  L.  Colby,  for  appellant;  Abbott  &  Edwabds,  of 
connseL 
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John  E.  Hamlin,  John  K  Flannigan  and  S.  W. 
Baxteb,  for  appellee. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision, 

L  Appeal  and  ebbob,  i  788* — when  "bill  of  exceptions  essential  to 
review.  In  order  that  a  ruling  of  a  trial  court  on  matters  other 
than  those  appearing  on  the  common-law  record  may  be  reviewed, 
the  questions  must  be  preserved  In  a  bill  of  exceptions. 

2.  Appeal  and  ebbob,  §  788* — when  "bill  ot  exceptions  essential 
to  review  of  judgment  on  referred  case.  The  reference  of  a*  case 
to  a  referee  does  not  transfer  the  action,  so  far  as  procedure  is 
concerned,  from  the  law  to  the  chancery  side  of  the  court,  so  as  to 
permit  the  review  of  a  Judgment  without  a  bill  of  exceptions. 

3.  Appeal  and  ebbob,  §  1002* — when  till  of  exceptions  essential  to 
review  weight  of  evidence.  The  question  whether  a  Judgment  is 
sustained  by  the  weight  of  the  evidence  is  not  open  to  review,  where 
neither  the  evidence  nor  exceptions  to  the  Judgment  are  preserved 
by  bill  of  exceptions. 


Joseph  A.  Head^  Margaret  B.  Haller  and  William  Dn- 
laney^  Appellants,  y.  Village  of  Wood  Kiyer, 
Michael  F.  Manning,  Treasurer,  and  Fred  Pen- 
ning, Appellees. 

1.  Refebence,  §  10* — when  exception  necessary  to  referees  re- 
port.  One  who  does  not  except  to  a  master's  report  is  bound 
thereby. 

2.  Municipal  cobpobations,  %  457* — when  land  for  sewers  may 
he  acquired  "by  purchase.  Section  3  of  the  Act  of  1910  (J.  ft  A. 
?  1512)  relative  to  the  construction  of  sewer  outlets,  pumping 
stations,  etc.,  beyond  the  limits  of  certain  cities,  and  permitting 
the  acquisition  of  land  therefor  by  gift,  purchase,  condemnation 
or  otherwise,  does  not  apply  to  such  improvements  when  wholly 
within  the  limits  of  a  municipality. 


•See  niinoU  Notes  Digest,  Vols.  XI  to  XV,  and  CnmalAtlve  Quarterly, 
tople  and  section  number. 
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3.  Municipal  cobpobations,  §  457* — when  land  for  sewer  and 
water  system  may  "be  acquired  "by  purchase.  A  right  of  way  for 
a  water  and  sewerage  system  lying  wholly  within  the  limits  of  a 
municipality  must,  under  section  13  of  the  Act  of  1897  (J.  ft  A. 
1  1400)   be  acquired  by  condemnation  and  not  by  purchase. 

4.  MuiaciPAL  coBPOKATions,  §  457* — questioning  purchase  of  land 
for  setoer  and  water  system  in  confirmation  proceeding,  A  con- 
tention that  a  village  improperly  acquired  land  by  purchase  in- 
stead of  condemnation,  as  required  by  section  13  of  the  Act  of 
1897  (J.  ft  A.  f  1400),  for  the  construction  of  a  water  and  sewerage 
system  wholly  within  the  limits  of  the  municipality,  need  not  be 
made  by  taxpayers  In  a  proceeding  in  a  County  Court  for  the  con- 
firmation of  a  special  assessment  for  the  improvement 

5.  MuiaciPAL  COBPOBATIONS,  §  197*— ^hen  fraud  must  he  alleged 
in  suit  to  enjoin  purchase  of  land  for  sewer  and  water  system. 
Fraud  need  not  be  alleged  or  j;>roved  in  an  action  by  taxpayers  to 
enjoin  a  village  from  paying  for  land  purchased  instead  of  con- 
demned as  required  by  section  13  of  the  Act  of  1897  ( J.  ft  A.  1[  1400) 
for  a  water  and  sewer  system  wholly  within  the  limits  of  the 
municipality. 

6.  Municipal  oobpobations,  §  457* — when  taxpayers  estopped  to 
question  validity  of  purcTiase  of  land  for  water  and  sewer  system. 
Taxpayers  cannot  be  estopped  from  questioning,  nor  can  they  waive 
the  want  of  power  in  a  village  to  purchase  instead  of  condemning, 
as  required  by  section  13  of  the  Act  of  1897  (J.  ft  A.  1[  1400)  for  a 
water  and  sewerage  system  wholly  within  the  corporate  limits. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the* Hon. 
WnjjAii  E.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  May  1, 1915.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Levi  Dayis,  for  appellants. 

Wabnock,  Williamson  &  Bubbotjghs  and  William 
P.  BoYNTON,  for  appellees. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

The  bill  filed  in  the  Circuit  Court  by  appellants  is 
for  an  injunction  to  restrain  the  Village  of  Wood  Eiver 
and  Michael  F.  Manning,  treasurer  of  said  village, 

*Se«  minolfl  Notes  DIseit,  Vols.  XI  to  XV,  and  CamnlatlTe  Quarterly,  fame 
topic  aad  oection  number. 
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from  paying  to  Fred  Penning,  one  of  appellees,  in  any 
manner,  any  part  of  two  special  assessments,  against 
the  property  of  said  Penning,  one  for  a  local  improve- 
ment, a  sewer  system,  and  the  other  for  a  local  im- 
provement, a  water  system,  the  two  assessments 
amounting  to  $1,750,  and  to  enjoin  Fred  Penning  from 
receiving  any  money  on  two  warrants  on  the  treasurer 
of  said  village  on  account  of  said  assessments  and  from 
assigning  said  warrants. 

The  facts  over  which  this  controversy  arose,  so  far 
as  material,  are  as  follows : 

The  board  of  local  improvements  of  said  village  rec- 
ommended two  ordinances,  viz.,  No.  24  and  No.  25,  for 
the  water  system  and  sewer  system  respectively,  which 
said  ordinances  were  passed  by  the  village  board  of 
trustees  on  the  9th  day  of  May,  1912,  and  on  the  same 
date  approved.  Each  ordinance  required  the  improve- 
ment to  be  made  and  paid  for  by  special  assessment  of 
property  in  the  usual  way.  Each  ordinance  contained 
a  clause  that  the  land  necessary  for  a  right  of  way, 
where  such  line  is  not  in  the  streets,  avenues  or  alleys 
of  said  village,  had  been  acquired  by,  granted  to  and  is 
now  in  the  possession  of  said  village. 

Fred  Penning,  one  of  the  appellees,  was  the  owner 
of  a  tract  of  land  in  said  village  through  which,  under 
ordinance  No.  24,  the  water  system  should  run,  de- 
scribing the  strip,  and  under'  ordinance  No.  25,  the 
sewer  system  should  run,  describing  the  strip.  There 
had  been  a  plat  prepared  but  not  recorded  of  said  land. 
Petitions  for  the  le\^  of  special  assessments  for  said 
improvements  were  filed  in  the  County  Court  of  Mad- 
ison county  on  the  25th  day  of  May,  1912.  The  appel- 
lants and  the  said  Fred  Penning  are  owners  of  real 
estate  in  said  village  along  the  line  of  the  improve- 
ments and  taxpayers  of  the  village  of  Wood  River. 
They  were  notified  of  ^aid  proceedings  and  were  in 
court.  Assessments  were  made  pursuant  to  each  of 
said  petitions,  except  that  the  land  of  said  Penning  was 
not  mentioned  or  assessed.   Appellants  filed  objections 
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to  the  assessments  for  the  reason  that  Fred  Penning  ^s 
land  was  not  assessed.  Appellants  and  Fred  Penning 
came  to  an  agreement  and  objections  were  withdrawn 
and  said  Penning 's  land  was  assessed.  The  right  of 
way  across  Penning 's  land  was  acquired  by  the  village 
by  two  deeds  from  him,  which  recite  that  the  right  of 
way  is  conveyed  for  purpose  of  improvements  only, 
and  in  consideration  thereof  said  tract  of  land  is  not 
to  be  assessed  for  the  construction  of  said  improve- 
ments, and  the  village  to  assume  any  assessments  that 
might  be  made.  These  deeds  were  not  made  a  part  of 
the  proceedings  in  the  County  Court,  and  the  only  ref- 
erence thereto  was  to  the  effect  that  the  village  had 
acquired  the  right  of  way. 

January  9,  1913,  the  village  board  ordered  warrants 
drawn,  payable  to  M.  F.  Manning,  special  collector  of 
said  village,  for  $60  against  the  water  fund  and  $69 
against  the  sewer  fund  of  said  village,  reciting  that  the 
same  were  for  F.  Penning 's  special  assessments. 
These  warrants  were  drawn  in  accordance  with  the  di- 
rections of  the  village  board  and  are  dated  January 
22, 1913.  The  bill  alleges  that  the  rights  of  way  were 
worth  less  than  $100.  The  village  of  Wood  River  and 
Michael  F.  Manning,  treasurer,  file  answer  to  the  bill, 
admitting  the  passage  of  the  ordinances,  and  the  ac- 
ceptance of  deeds  and  proceeding  in  County  Court, 
and  claiming  for  themselves  good  faith.  Fred  Penning 
filed  answer  in  substance  the  same  as  answer  of  village 
and  its  treasurer,  but  denying  that  he  had  received 
any  warrant  for  $129,  or  any  other  sum. 

A  temporary  injunction  was  issued.  Replications 
to  answers  and  upon  reference  to  special  master  evi- 
dence taken  and  reported  by  special  master  with  his 
conclusion  or  findings.  Objections  were  filed  by  appel- 
lee to  master's  findings,  which  objections  were  x)n  the 
hearing  to  stand  as  exceptions  to  master's  report.  The 
finding  of  the  master  was  in  favor  of  appellants,  ex- 
cept as  to  amoxmt  of  $300  allowed  Fred  Penning  as  a 
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reasonable  compensation  for  the  rights  of  way.  The 
report  recommended  a  decree  permanently  enjoining 
the  said  village  from  paying  the  balance  of  the  $1,750 
assessment  to  Fred  Penning  and  the  said  Fred 
Penning  from  receiving  same"  in  warrants  or  money. 
The  court  on  the  hearing  sustained  the  exceptions  and 
entered  decree  dismissing  bill. 

The  appellants  filed  no  exceptions  to  master's  report 
and  as  to  the  amount  of  $300  allowed  Fred  Penning 
for  right  of  way  under  the  bill,  evidence  and  report  of 
the  master,  they  are  bound. 

The  appellees  have  filed  separate  briefs  in  this  case, 
both  making  the  same  contention  as  to  the  law  appli- 
cable to  this  case.  When  from  an  investigation  we  ar- 
rive at  a  conclusion,  the  difference  between  appellai^ts 
and  appellees  is  whether  or  not  the  transaction  be- 
tween the  village  board  and  Fred  Penning  for  right  of 
way  and  the  making  of  the  deeds  was  within  the  pow- 
ers  of  the  village  board  to  make.  If  not,  it  is  a  void 
transaction,  and  no  partial  performance  would  work 
an  estoppel  as  against  a  taxpayer  seeking  to  enjoin  the 
wrongful  appropriation  of  funds  in  payment  thereof. 
The  rule  is  different  if  it  is  a  power  vested  in  the 
board  of  trustees  exercised  in  a  wrongful  manner; 
then  the  authorities  cited  on  estoppel  apply.  The  fact 
that  under  the  local  improvement  law  there  are  two 
different  acts,  the  one  of  1897  for  improvements  within 
cities  and  villages  by  special  assessment  or  special  tax- 
ation sections  12  to  33  (J.  &  A.  t[t[  1399-1421)  provide 
the  exclusive  method  by  which  the  village  could  obtain 
private  property  for  the  construction  of  a  sewer.  The 
Act  of  1899  and  Act  of  1910  for  the  construction  of 
outlets,  furnishing  pumping  stations,  etc.,  outside  the 
corporate  limits  of  cities  under  100,000,  paragraph 
608,  Cities  and  Villages  Act,  section  3  (J.  &  A.  t[  1512), 
provides  that  the  city  or  village  may  acquire  by  gift, 
purchase,  condemnation  or*  otherwise,  land  for  said 
purposes.    This  act  applies  to  improvements  of  this 
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kind  when  partially  within  and  partially  or  wholly 
without  corporate  limits,  and  has  no  application  to 
the  case  at  bar  nor  is  it  in  conflict  with  Act  of  1897. 
The  mode  of  procedure  is  not  cumulative  as  to  the  ao- 
quisition  of  property  for  a  public  use.  Section  53  of 
the  Cities  and  Villages  Act  ( J.  &  A.  ^  1^3),  under  lo- 
cal improvements,  has  to  do  with  the  levying  of  assess- 
ments for  improvements  under  the  Act  of  1897,  but 
the  property  acquired  must  be  acquired  under  section 
13  of  said  Act  (J.  &  A.  t[  1400). 

The  Supreme  Court  of  this  State  in  the  case  of  Litz 
V.  Village  of  West  Hammond,  230  HI.  310,  have  con- 
strued this  section  in  the  following  language :  *  *  Where 
private  property  must  be  acquired  for  the  making  of 
any  local  improvement,  to  be  paid  for,  in  whole  or  in 
part,  by  special  assessment,  the  statute  requires  that 
the  title  thereto  shall  be  obtained  by  condemnation  pro- 
ceedings," and  that  method  is  exclusive.  Snydacker 
V.  Village  of  West  Hammond^  225  111.  154. 

The  fact  that  deeds  were  made  by  Penning  and  the 
warrants  issued  for  a  part  of  the  consideration  is  of  no 
consequence  in  this  case.  **So  long  as  they  had  not 
been  paid,  the  funds  of  the  village  wiere  not,  in  fact,  ap- 
plied to  the  purchase  of  this  real  estate,  and  so  long 
as  those  funds  remained  in  the  hands  of  the  village 
treasurer  their  unauthorized  expenditure  might  be 
restrained  at  the  suit  of  the  taxpayer.''  The  law  appli- 
cable to  cases  cited  by  appellees  that  where  the  munic- 
ipality, itself,  after  the  contract  was  executed  by  the 
other  party  thereto,  has  sought  to  avoid  the  perform- 
ance of  the  contract  on  its  part,  where  it  did  not  put 
the  other  party  in  statu  quo  or  where  it  did  not  oflfer 
to  do  so,  is  not  applicable  to  the  case  at  bar.  This  is  a 
suit  brought  by  taxpayers  not  parties  to  the  contract. 
Litz  V.  Village  of  West  Hammond,  supra. 

The  contention  of  appellees  that  appellants  were 
bound  to  make  their  objections  to  the  acquisition  of 
this  right  of  way  in  the  County  Court  is  equally  as  un- 
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tenable.  The  question  of  whether  the  County  Court 
might  not  have  determined  the  question  of  right  of  way 
is  not  involved.  The  only  reference  to  what  had  been 
done  was  only  the  statement  that  the  right  of  way  had 
been  acquired.  It  might  be  presumed  that  if  acquired 
it  was  acquired  according  to  law. 

Because  we  are  of  the  opinion  that  this  right  of  way 
could  only  be  acquired  by  condemnation  and  because 
the  transaction  was  invalid  and  void,  it  was  not  neces- 
sary to  aver  and  prove  fraud.  There  could  be  no 
waiver  or  estoppel  as  against  appellants  because  the 
board  of  trustees  were  without  the  power  to  purchase 
the  right  of  way. 

The  findings  of  the  special  master  were  right  and 
the  exceptions  should  have  been  overruled,  and  a  de- 
cree entered  accordingly. 

The  decree  will  therefore  be  reversed  with  direc- 
tions to  vacate  and  set  aside  decree  and  order  sus- 
taining exceptions  of  appellees  and  each  of  them ;  tiiat 
an  order  be  entered  overruling  exceptions  of  appellees 
and  each  of  them  to  master's  report  and  decree  entered 
accordingly. 

Reversed  and  remanded  with  directions. 
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Preston  Sargent^  Appellant,  t.  M.  H.  Kundy,  Adminis- 
trator, Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Wabash  county;  the  Hon.  Enoch 
E.  Newun,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  May  1,  1916. 

Statement  of  the  Case. 

Petition  was  filed  by  Preston  Sargent  in  the  County 
Court  in  the  estate  of  James  Sargent,  deceased,  then 
in  due  course  of  administration,  alleging  that  he  was 
a  son  and  heir  at  law  of  the  deceased;  that  M.  H. 
Mundy,  the  defendant,  was  the  administrator ;  that  his 
report  as  administrator  falsely  showed  the  payment 
by  petitioner  to  the  administrator  of  $985,  and  the 
payment  by  the  administrator  of  a  like  sum  to  the  pe- 
titioner; that  the  petitioner  was  not  indebted  to  his 
father  at  the  time  of  his  death  in  any  sum,  and  that  he 
did  not  pay  said  sum  or  any  other  sum  to  said  adminis- 
trator ;  that  the  administrator  did  not  pay  said  sum  to 
petitioner  or  any  other  sum  as  shown  by  said  report; 
that  the  administrator  falsely  and  wrongfully  obtained 
said  receipt  from  petitioner,  which  purports  on  its  face 
to  be  for  $985.  Petitioner  prayed  for  a  citation  against 
the  administrator  to  strike  such  item  from  his  report, 
and  for  the  withdrawal  of  such  receipt  A  trial  in  the 
County  Court  resulted  in  a  finding  for  petitioner, 
which  was  reversed  on  an  appeal  to  the  Circuit  Court, 
from  which  an  appeal  was  taken. 

The  facts  were  that  James  Sargent,  a  man  about 
eighty-two  years  of  age,  a  wife  eighty-five  years  of  age, 
a  son,  appellant,  sixty-three  years  of  age,  and  an 
adopted  son,  constituted  the  family  and  heirs  at  law 
of  James  Sargent,  now  deceased ;  tiiat  James  Sargent 
was  confined  to  his  bed  with  sickness,  an  invalid,  and 
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very  hard  of  hearing;  that  during  that  time  he  sold 
his  home  for  $2,000  and  from  the  proceeds  paid  $1,000 
to  his  wife,  and  $985  to  the  appellant,  Preston  Sargent. 
The  day  before  the  transfer  the  petitioner  went  to  the 
home  of  his  father  and  solicited  the  payment  to  him 
from  the  husband  and  wife  of  a  part  of  the  funds  which 
was  paid  for  this  property.  James  Sargent  had  but 
little  property,  and  he  and  his  wife  were  old,  with  but 
little  understanding  of  business  methods.  Preston 
Sargent  was  not  an  educated  man,  but  knew  that  he 
got  out  of  the  sale  nearly  one-half  the  funds,  but  how 
he  obtained  it  whether  as  a  gift,  a  loan,  or  for  what 
purpose,  is  not  satisfactorily  shown. 

The  evidence  further  showed  that  about  a  year  after 
James  Sargent's  death,  the  administrator  had  several 
conversations  with  the  petitioner  concerning  the 
money  obtained  by  him  from  "his  father,  and  that  final- 
ly the  petitioner  gave  the  administrator  the  receipt  in 
question. 

E.  B.  Green  and  Theo.  G.  Risley,  for  appellant. 

HowABD  P.  Fbenoh,  for  appellee ;  M.  H.  Mundy,  pro 
se. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  EzEduTORs  AND  ADMINISTRATORS,  §  532a* — When  citatUm  lies  to 
strike  item  from  administrator's  report,  A  person  who  is  interested 
in  an  estate  may  file  a  petition  for  a  citation  in  the  County  Court, 
during  the  pendency  of  an  administration  proceeding,  to  have  an 
item  stricken  from  an  administrator's  report,  improperly  charging 
him  with  an  indebtedness  to  the  estate  or  the  receipt  of  money 
therefrom. 

2.  Appeal  and  ebbob,  %  1078* — when  appellee  must  assign  cross- 
errors.     An  appellee  who  does  not  assign  cross-errors  on  the  re- 
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fusal  of  a  court  to  dlBmlss  a  proceeding  for  want  of  Jurisdiction 
cannot  question  such  ruling  on  appeal. 

3.  Gifts,  §  29* — when  evidence  sufficient  to  ahoto  gift.  Where 
a  son  of  an  aged  parent  solicited  and  obtained  a  portion  of  the 
money  received  by  the  parent  from  the  sale  of  a  home,  held  that 
the  evidence  did  not  show  that  it  was  a  gift 

4.  ExEcuTcns  and  administratobs,  §  355* — when  receipt  from 
heir  not  fraudulently  obtained.  A  receipt  obtained  by  an  admin- 
istrator from  an  heir  for  money  received  by  the  latter  from  his 
father  shortly  before  his  death,  held  not  obtained  by  fraud,  and  to 
be  based  on  a  sufficient  consideration. 


D.  D.   Haynie,  Administrator,  Appellee,   t.   IllinoUl 
Central  Railroad  Company,  Appellant, 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.  Reversed  with  finding  of  fact  Opinion  filed  May 
1,  1915. 

Statement  of  the  Case, 

Action  by  D.  D.  Haynie,  administrator  of  the  estate 
of  Arthur  Greenlee,  deceased,  against  the  Illinois  Cen- 
tral Eailroad  Company  for  the  benefit  of  the  next  of 
kin  of  the  deceased  for  the  wrongful  killing  of  Arthur 
Greenlee.  From  a  judgment  for  plaintiff,  defendant 
appeals. 

The  evidence  showed  the  employment  of  Harry 
Warren  by  defendant  in  its  yards  to  keep  trespassers 
off  of  the  property,  protect  the  company's  property, 
and  to  prevent  men  from  stealing  merchandise  and 
material ;  that  it  was  not  his  duty  to  make  arrests,  that 
he  was  not  sworn  in  as  officer;  that  his  duty  was  to 
inquire  the  business  of  trespassers,  and  if  they  had 
none  it  was  duty  to  get  them  to  leave ;  that  if  he  found 
anyone  on  the  right  of  way  he  thought  was  interfering 

•Bee  Illinois  Not«fl  Digest,  Toll.  XI  to  XV,  and  CumulatlTe  Quarterly,  nuao 
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with  the  company's  property,  it  was  his  duty  to  notify 
the  watchman  in  charge  and  cause  the  trespasser  to 
be  arrested  and  turned  over  to  the  police;  that  he  was 
not  authorized  by  his  employer  to  nor  was  it  aware 
that  he  carried  a  weapon. 

The  evidence  of  the  plaintiff  tended  to  show  that  the 
deceased,  together  with  two  other  young  men,  between 
twelve  and  one  o'clock  at  night  started  to  walk  from 
Centralia  to  Odin,  and  while  passing  north  through 
the  defendant 's  yards  along  the  main  track  of  defend- 
ant, they  were  met  by  Warren,  whom  they  did  not 
know ;  that  one  of  the  young  men  spoke  to  Warren  but 
that  he  made  no  reply,  and  when  the  latter  was  op- 
posite Arthur  Greenlee  that  he  spoke  to  him  and  asked 
him  what  he  had  on  him ;  that  Warren  had  a  flashlight 
in  his  hand  and  cast  the  light  on  Greenlee ;  that  Warren 
pulled  a  gun  out  of  his  pocket ;  that  Greenlee  started  to 
run  off  the  track,  when  Warren  fired  one  or  two  shots 
and  then  he  ran  after  and  fired  more  shots  at  Greenlee, 
who  was  shot  in  the  back,  from  which  he  died.  • 

W.  W.  Barb,  John  J,  Bundy  and  Kaqy  &  Vandbb- 
voRT,  for  appellant. 

« 

Jonas  &  Haley,  Noleman  &  Smith  and  Bundy  & 
Wham,  for  appellee. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Master  and  servant,  §  846* — when  master  liable  for  watchman 
shooting  trespasser.  Where  a  watchman  employed  by  a  railroad 
company  to  warn  off  trespassers,  and  to  call  the  police  to  make 
arrests  on  their  refusal  to  obey,  shot  and  killed  a  trespasser  as 
he  was  running  from  the  property  of  the  company,  it  is  not  answer- 
able, where  it  had  not  authorized  the  watchman  to  nor  was  it  aware 
that  he  was  carrying  a  weapon,  since  the  latter's  act  was  not  within 
the  scope  of  his  employment. 
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Ellen  Flnty^  Appellant,  t.  J.  6.  Kinder,  Appellee. 
(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Ck)urt  of  Clay  county;  the  Hon.  Thomas 
M.  Jbtt,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed^  Opinion  filed  May  1,  1915.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

BUI  by  Ellen  Finty  against  J.  G.  Kinder  for  specific 
performance  of  a  written  agreement,  and  for  an  injunc- 
tion and  other  relief.  From  a  judgment  for  defendant, 
plaintiff  appeals. 

The  allegations  of  the  bill  were  in  substance :  That 
plaintiff  was  the  owner  of  three  lots  in  Xenia,  Illinois, 
on  which  were  store  buildings  and  warehouses,  known 
as  the  *  *  Finty  Stores ; ' '  that  defendant  by  contract  in 
writing  of  date  June  2,  1911,  purchased  the  stock  of 
floods  in  this  store,  and  in  the  contract  of  purchase  and 
as  a  part  thereof  was  the  following  clause  which  was 
the  foundation  of  this  proceeding:  **At  the  time  of 
the  adjustment  (which  may  be  between  the  dates  of 
July  5th  and  July  15,  1911),  a  regular  bill  of  sale  for 
said  stock  is  to  be  given  and  a  lease  on  the  buildings 
in  which  it  is  located,  for  a  term  of  five  years,  is  to  be 
made  and  entered  into  on  the  part  of  the  said  J.  G. 
Kinder  and  Miss  Ellen  Finty,  the  owner  of  the  prop- 
erty, at  Seven  Hundred  and  Eighty  Dollars  per  an- 
num, payable  in  monthly  instalments  of  Sixty-five 
Dollars  each,  falling  due  on  the  first  day  of  each  month 
thereafter  for  the  full  term  of  the  time." 

The  bill  alleged  that  defendant  in  pursuance  of  the 
terms  of  the  agreement  took  possession  of  the  prem- 
ises July  15,  '1911 ;  that  plaintiff  had  always  been  ready 
and  willing  to  perform  her  part  of  the  agreement  to 
lease  the  premises ;  that  she  caused  a  draft  of  lease  to 
be  made  and  tendered  to  defendant  July  15,  1911,  but 
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he  refused  to  accept  the  same;  that  defendant  about 
December,  1913,  gave  plaintiff  notice  of  his  intention 
to  vacate  the  premises ;  that  defendant  was  a  resident 
of  the  State  of  Missouri ;.  that  unless  defendant  was 
enjoined  by  order  of  court  he  would  remove  the 
remainder  of  his  stock  of  goods  and  refuse  to  execute 
the  lease,  and  that  he  was  about  to  vacate  the  premises 
so  that  plaintiff  would  have  no  relief  for  the  balance 
of  the  rent. 

The  prayer  of  the  bill  was  for  specific  performance, 
for  injunction  until  contract  was  performed  and  for 
relief. 

A  demurrer  to  the  bill  was  overruled,  the  answer  of 
defendant  admitting  that  he  entered  into  the  contract 
in  question ;  that  he  entered  into  the  possession  of  the 
premises  on  July  15,  1911,  and  occupied  the  same  until 
the  25th  day  of  December,  1913;  that  he  offered  to 
execute  a  lease  with  plaintiff  in  compliance  with  his 
understanding  and  agreement  but  plaintiff  refused  to 
accept  same,  and  by  reason  thereof  he  was  discharged 
of  any  liability  on  that  account,  and  that  the  plaintiff 
is  barred  from  relief  because  of  her  laches  and  delay 
in  filing  the  bill.  Eeplication  was  filed  and  evidence 
heard  in  open  court.  There  was  a  finding  for  defend- 
ant and  a  decree  dismissing  the  bill  for  want  of  equity. 

The  written  agreement  between  the  parties  contain- 
ing the  paragraph  with  reference  to  the  leasing  of 
these  premises  was  for  the  sale  of  a  stock  of  goods  in 
the  building  in  question  sold  by  plaintiff  to  defendant 
and  settled  for  by  defendant.  The  latter  took  posses- 
sion of  the  premises  in  question  July  15,  1911,  and 
occupied  the  same  until  December  25,  1913,  and  paid 
plaintiff  each  month  the  sum  of  Sixty-five  Dollars  as 
rent  therefor  during  the  time  he  occupied  same. 
About  the  15th  day  of  July,  1911,  plaintiff  caused  to 
be  prepared  a  lease  for  said  premises  with  the  pro- 
vision against  subletting  the  premises  and  a  provision 
that  at  the  time  of  the  termination  of  the  lease  the 
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fixtures  were  to  be  turned  back  to  plaintiff  in  as  good 
condition  as  the  same  were  at  the  time  of  leasing, 
usual  wear  excepted.  This  lease  was  submitted  to 
defendant  and  he  refused  to  execute  the  same. 
Defendant  in  turn,  about  the  same  time,  submitted  to 
plaintiff  a  lease  permitting  subleasing  and  a  clause 
that  plaintiff  was  to  make  repairs,  and  providing  that 
defendant  was  not  to  be  held  responsible  for  breakage 
or  destruction  of  property  and  fixtures.  The  matter 
of  entering  into  a  lease  was  then  dropped  until  Decem- 
ber, 1913,  when  plaintiff  presented  the  lease,  omitting 
clauses  that  were  before  objectionable.  This  lease  de- 
fendant refused  to  accept 

Kagy  &  Vandervobt,  for  appellant. 

James  H.  Smith  and  John  L.  BoTiiES,  for  appellee. 

Mb.  Justice  Habris  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Appeal  and  ebrob,  §  1325* — when  only  competent  evidence  pre- 
turned  to  have  been  considered.  It  will  be  presumed  that  the  trial 
court  did  not  consider  incompetent  evidence  in  arriving  at  its  con- 
cluBlons  where  there  was  competent  evidence  to  sustain  the  decree. 

2.  Appeal  and  ebrob,  S  1711* — when  error  deemed  waived.  An 
error  in  regard  to  the  admission  of  incompetent  evidence  will  be 
deemed  waived  where  there  is  no  claim  made  upon  appeal  that  the 
court  refused  to  admit  competent  evidence. 

3.  Specific  performance,  §  44* — jurisdiction  to  enforce  agreement 
to  lease.  The  Jurisdiction  of  a  court  of  equity  to  enforce  specific 
performance  of  a  contract  for  a  lease  depends  upon  the  facts  averred 
in  the  bill,  and  while  not  on  the  same  ground  that  a  court  takes 
jurisdiction  of  a  contract  involving  a  freehold,  it  is  upon  the  aver- 
ments in  the  bill  that  the  party  entitled  to  possession  or  under  the 
agreement  is  out  of  possession,  and  that  to  rely  upon  the  remedy 
at  law  means  endless  and  expensive  litigation,  multiplicity  of 
suits,  irreparable  injury,  etc.,  or  some  of  those  elements. 

*See  niinois  Notes  Digest,  Vols.  XI  to  XV,  and  CnmulatlTe  Quarterly, 
tople  and  aeciioa  number. 
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4.  Specific  perform  an  ce,  §  44* — when  agreement  to  lease  not 
enforced.  Specific  performance  of  an  agreement  to  lease  property 
will  not  be  granted  when  the  terms  of  the  agreement  are  not  fully 
and  clearly  stated. 

5.  Landlord  and  tenant,  §  23* — when  rights  lost  under  agree- 
ment  to  lease.  One  who  enters  into  an  agreement  to  lease  property 
for  a  term  of  years  at  a  stipulated  monthly  rental  waives  his  rights 
under  the  agreement,  where  the  tenant  refuses  to  sign  and  accept 
the  lease  proffered  by  the  landlord  and  is  permitted  to  remain  in 
possession  upon  payment  of  the  stipulated  rental. 


Lee  S.  Trainor^  Appellee^  y.  Chicago  Sandoval  Coal 

Company,  Appellant. 

■ 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Marlon  county;  the  Hon.  Albert 
M  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  in  assumpsit  and  on  consolidated  common 
counts  by  Lee  S.  Trainor  against  Chicago  Sandoval 
Coal  Company  for  service  performed  as  a  civil  en- 
gineer. From  a  judgment  for  plaintiff,  defendant 
appeals. 

The  first  count  alleged  that  on,  to  wit,  February  1, 
1913,  defendant  promised  to  pay  plaintiff  as  much 
money  as  he  reasonably  deserved  when  requested ;  that 
he  refused  to  do  so  and  that  he  had  not  paid  such  sum 
to  plaintiff,  to  the  damage  of  plaintiff  of  eight  hun- 
dred dollars. 

The  second  count  alleged  at  on,  to  wit,  the  1st  day 
of  December,  1912,  the  defendant  was  desirous  of 
having   its   two   mines   in   and   near  the   village   of 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Camnlative  Qaarterly, 
topic  and  section  number. 
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Sandoval,  Illinois,  surveyed  and  the  rooms  and  entries 
thereon  shown,  and  defendant  was  then  and  there  a 
civil  engineer  and  had  experience  in  surveying  coal 
mines  and,  in  consideration  of  the  promises,  that 
plaintiff,  at  the  request  of  defendant,  would  purchase 
the  necessary  material  and  would  employ  the  neces- 
sary civil  engineers,  chief-of-party  and  instrument 
anan,  chain  men  and  helpers,  and  would  superintend 
and  oversee  the  surveying  of  said  coal  mines,  the  said 
defendant  undertook  and  promised  to  pay  plaintiff  as 
compensation  for  said  service,  material  and  furnishing 
the  necessary  chief  and  instrument  man,  chain  men 
and  helpers,  the  cost  of  the  material  and  one  dollar 
per  hour  for  chief-of-party  and  instrument  man  and 
fifty  cents  per  hour  for  chain  men  and  helpers  used 
and  employed  in  and  about  surveying  said  coal  mine. 

There  was  a  further  allegation  that  plaintiff,  on  the 
15th  day  of  December,  1912,  and  divers  days  there- 
after, did  furnish  material,  men  and  service  in  accord- 
ance with  said  agreement,  amounting  in  the  aggregate 
to  eight  hundred  dollars  and  thereafter  on  the  15th 
day  of  January,  1913,  defendant  paid  plaintiff  the 
sum  of  one  hundred  dollars  to  be  applied  on  said 
account  and  defendant,  although  requested  on  the  1st 
day  of  February,  1913,  refused  to  pay  plaintiff  said 
amount  or  any  part  thereof,  and  still  neglects  and 
refuses  so  to  do. 

The  third  count  was  the  consolidated  common 
counts.  A  copy  of  account  sued  upon  was  filed  with 
declaration.  The  plea  of  general  issue  was  filed  to 
this  declaration. 

Upon  the  trial  the  evidence  offered  by  plaintiff  and 
admitted  was  under  the  second  count  of  the  declara- 
tion. 

The  contract  as  testified  to  by  plaintiff  was  that  in 
answer  to  a  telephone  call  from  Mr.  Butterly,  the 
superintendent  of  the  mine,  he,  plaintiff,  went  to 
Sandoval  on  the  29th  day  of  November,  1912,  met 
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Butterly  at  the  mine  and  talked  about  the  work.  '*He 
said  they  wanted  a  complete  survey  of  the  workings 
and,  of  course,  the  necessary  top.  He  asked  me  what 
I  could  do  the  job  for.  I  told  him-  it  would  cost 
him  one  dollar  per  hour  for  the  chief -of -party,  the  man 
in  chai*ge  of  the  work,  and  I  asked  him  if  he  desired 
me  to  famish  the  helpers  and  he  said  he  preferred  I 
should  furnish  them,  and  nothing  was  said  relative  to, 
price  for  the  helpers.  The  company  was  to  furnish 
plugs  and  tools  to  drill  the  holes.  They  furnished 
plugs  a  part  of  the  time  and  I  furnished  them  a  part  of 
the  time.  The  mine  company  was  to  pay  for  helpers. 
I  was  to  bill  against  them  every  two  weeks.  The  first 
two  weeks  ended  on  January  1,  1913,  and  on  the  15th 
of  January  I  got  one  hundred  dollars,  about  one-half 
of  what  I  asked  for.  The  company  was  to  pay  the 
necessary  expenses  of  myself  and  men  on  top.  I  be- 
lieve that  is  all  the  contract. ' ' 

From  the  exhibits  introduced  in  evidence  by  plain- 
tiff he  received  his  instructions  as  to  the  work  in 
writing,  and,  among  other  things,  he  was  to  make  a 
map  showing  all  working  places  and  those  adjacent 
with  entries  leading  to  same,  survey  all  entries  that 
were  working  and  those  that  had  been  stopped 
and  all  rooms  that  were  working  and  those  that  had 
been  stopped  lately,  and  make  a  map  in  scale  of  one 
hundred  feet  to  the  inch. 

There  was  no  evidence  that  defendant  ever  accepted 
or  used  any  part  of  this  work,  or  that  any  part  of  it 
was  tendered  to  it  in  the  form  of  plats  or  notes  so 
that  it  might  be  used. 

Plaintiff  relied  and  sought  to  recover  upon  the  the- 
ory of  the  law  that  because  he  was  stopped  by  defend- 
ant without  cause  he  was  entitled  to  a  verdict  for  the 
contract  price. 

NoLEMAN  &  Smith,  for  appellant 

J.  J.  BuNDY,  for  appellee. 
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Mb.  Justice  Harris  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Contracts,  §  300* — when  nonpayment  not  a  ftreacft.  There 
can  be  no  recovery  on  an  inseverable  contract  for  the  performance 
of  services  and  furnishing  of  material  because  of  failure  to  pay 
for  the  value  of  services  rendered  and  material  furnished  up  to  a 
certain  period,  where,  although  payments  are  provided  for  on  ac- 
count, there  are  no  stipulated  times  for  acceptance  of  work  and 
payment  therefor,  and  the  part  of  the  contract  performed  has  not 
been  accepted  or  appropriated  by  the  defendant. 

2.  Contracts,  §  203* — when  contract  not  severable.  A  contract 
for  the  performance  of  services  and  furnishing  of  material  is  not 
severable  where,  although  payments  are  provided  for  on  account, 
there  are  no  stipulated  times  for  acceptance  of  the  work  and  pay- 
ment therefor. 


John  H.  Brnry,  Administrator,  Defendant  in  Error^ 
Y.  East  St,  Louis  Light  &  Power  Company,  Acme 
Electric  Company  and  H.  C.  Windt.    East  St.  Louis    ^ 
Light  &  Power  Company^  Plaintiff  in  Error. 

1.  Negugence,  S  1* — what  are  elements.  The  essential  elements 
for  a  cause  of  action  for  negligence  are,  the  existence  of  a  duty 
on  the  part  of  the  person  charged  to  protect  the  complaining  party 
from  the  injury  received,  a  failure  to  perform-  that  duty,  and  in- 
Jury  resulting  from  such  failure. 

2.  Negligence,  §  119* — when  declaration  had  for  failure  to  aver 
duty.  In  an  action  against  an  electric  light  company,  for  the  death 
of  a  child  which  was  killed  by  coming  into  contact  with  an  electric 
conduit  pipe  along  the  outside  of  a  school  building  which  had  been 
Installed  by  a  third  person  and  had  become  charged  as  a  result  of 
insufficient  grounding,  a  declaration  held  to  be  bad  as  failure  to 
allege  a  duty  towards  such  child. 

3.  Electricity,  §  10* — when  electric  company  not  hound  to  in- 
spect work  of  another.     An  electric  lighting  and  power  company, 

•See  ininoli  Note*  Dlirest,  T«lt.  XI  to  XT,  and  CumuUtiTe  Qaarterly,  wmMom 
tuple  and  sectloii  namber. 
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which  Is  engaged  In  the  business  of  supplying  light  and  power  to 
buildings  In  a  city,  and.  In  pursuance  of  Its  contract,  has  connected 
its  wires  with  wires  that  have  been  placed  on  a  building  by  another 
person,  owes  no  duty  to  the  owner  of  the  building  to  Investigate 
and  Inspect  the  work  of  such  other  person,  so  as  to  make  It  liable 
for  Injuries  sustained  by  another  person  as  a  result  of  the  faulty 
construction  by  such  other  contractor. 

4.  Electbictty,  §  7* — what  is  proximate  cause  of  injury.  The 
proximate  cause  of  an  injury  to  a  child  which  met  Its  death  as  a 
result  of  coming  Into  contact  with  a  charged  electric  ground  con- 
duit pipe  extending  alongside  a  building  into  the  ground  is  the 
charging  of  the  ground  conduit  pipe  with  electricity,  where  such 
pipe  becomes  charged  owing  to  Insufficient  grounding,  and  not  any 
negligence  of  a  lighting  company  which  had  fulfilled'  its  contract  by 
connecting  its  service  wires  with  those  in  the  conduit  alongside  the 
building,  and  which  had  been  Installed  by  another  person. 

Error  to  the  City  Court  of  East  St.  Louis;  the  Hon  Robebt  H. 
Flannigan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  with  finding  of  fact.  Opinion  filed  May  1, 
1915.    Rehearing  denied  July  7,  1916. 

Babthel,  Fabmer  &  KiiiNGEL,  foF  plaintiflf  in  error. 
Keefb  &  Sullivan,  for  defendant  in  error. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

Defendant  in  error  filed  in  the  City  Court  his  dec- 
laration in  case  consisting  of  one  count  against 
plaintiflf  in  error  and  the  Acme  Electric  Company  and 
H.  C.  Windt,  alleging  damages  in  the  sum  of  $5,000. 
That  plaintiff  in  error  was  on  the  9th  day  of  October, 
1912,  and  for  a  long  time  prior  thereto,  possessed  of 
and  operating  a  certain  electric  light  and  power  plant 
in  said  county  of  St.  Clair,  and  was  on  said  day  pos- 
sessed of  and  using  certain  poles,  other  equipment  and 
appliances  upon,  along  and  over  certain  public  streets 
in  the  city  of  East  St.  Louis  under  certain  franchises 
of  said  city,  and  on  said  day  was  furnishing  electricity 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  ComiilatlTe  Quarterly, 
topic  and  section  number. 
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for  lighting  purposes  ^to  one  of  the  public  school 
buildings  in  said  city  situated  near  the  comer  of 
Broadway  and  Tenth  streets,  known  as  Lincoln  School, 
and  had  its  electric  wires  and  lighting  appliances  ex- 
tended along  and  upon  certain  streets  and  to  and  upon 
said  building  for  the  purpose  of  furnishing  an  electric 
power  circuit  to  said  school  building. 

It  is  further  alleged  that  said  electric  wires  of 
plaintiff  in  error  were  connected  with  the  power 
circuit  wiring  placed  upon  the  said  school  building  by 
thei  other  defendants,  Acme  Electric  Company  and  H. 
C.  Windt,  thus  furnishing  the  means  by  which  plaintiff 
in  error  furnished  the  power  to  the  mechanical  appli- 
ances used  in  said  school  building;  that  it  therefore 
became  the  duty  of  plaintiff  in  error  to  use  care  com- 
mensurate with  the  dangers  resulting  to  persons  liable 
to  come  in  contact  with  the  line  over  which  its  current 
was  being  delivered,  considering  the  dangerous  charac- 
ter of  the  element  being  delivered ;  but  plaintiff  in  er- 
ror, disregarding  its  duty,  negligently  and  carelessly 
omitted  to  provide  lightning  arresters  or  other  ap- 
pliances on  its  secondary  wires  to  prevent  heavier 
currents  from  being  carried  into  said  school  building 
over  its  wires  than  the  wiring  of  such  building  was 
capable  of  safely  carrying. 

It  further  alleges  that  the  defendants,  Acme  Electric 
Company  and  H.  C.  Windt,  under  an  arrangement  with 
the  Board  of  Education  of  the  City  of  East  St.  Louis, 
undertook  to  wire  said  building  in  a  proper  workman- 
like manner  with  such  wiring  as  was  reasonably  safe 
to  conduct  the  electricity  from  wires  of  plaintiff  in 
error  to  the  portions  of  said  school  building,  where  it 
was  required  for  power  purposes ;  and  in  performance 
of  the  work  so  undertaken  by  the  defendants  it  was 
necessary  to  drive  an  iron  or  steel  shaft  to  which  a 
ground  wire  was  attached  into  the  ground  on  the 
outside  of  said  building  to  such  a  depth  as  would  con- 
Btitute  a  proper  conductor ;  that  said  defendant  negli- 
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gently  failed  to  insert  said  iron  or  steel  shaft  to  a 
suflScient  depth  to  become  a  proper  conductor  and 
negligently  failed  to  seal  the  conduits  in  which  wires 
were  inclosed,  thereby  permitting  water  to  enter  and 
damage  the  insulation. 

That  prior  to  the  injury  herein  complained  of,  a 
heavy  current  of  electricity  was  conducted  upon  and 
from  the  wires  of  plaintiff  in  error  to  the  wiring  from 
said  school  building  because  of  the  negligent  failure 
of  plaintiff  in  error  to  properly  guard  against  such  a 
current,  whereby  the  insulation  was  burned  from  the 
wires  inclosed  in  one  of  said  conduits  on  said  building, 
whereby  the  said  conduit  became  charged  with  elec- 
tricity, which  charge  of  electricity  was  therefrom  com- 
municated to  the  iron  or  steel  shaft  extending  into  the 
ground  on  the  outside  of  said  building;  and  that  on 
account  of  the  negligent  failure  of  the  defendants 
Acme  Electric  Company  and  H.  C.  Windt  to  suflScient- 
ly  insert  said  iron  or  steel  shaft  into  the  ground,  elec- 
tricity was  prevented  from  escaping  into  the  earth, 
and  that  by  reason  thereof  said  iron  or  steel  shaft  be- 
came heavily  charged  with  electricity. 

Defendant  in  error  further  alleges  the  iron  or  steel 
shaft  was  on  the  outside  of  said  school  building  and  in 
the  school  yard,  used  as  a  playground  by  defendant  in 
error's  intestate  and  other  children  attending  said 
school ;  that  the  fact  said  shaft  was  so  charged  was  un- 
known to  defendant  in  error's  intestate  and  the  other 
school  children  and  was  not  discoverable  in  the  ex- 
ercise of  ordinary  care ;  that  on  the  9th  day  of  October, 
1912,  while  the  intestate,  who  was  then  a  boy  attending 
said  school,  was  at  play  in  the  said  school  yard  and 
while  exercising  due  care  he  came  in  contact  with  said 
iron  or  steel  shaft,  receiving  therefrom  a  charge  of 
electricity  from  which  he  died.  Allegation  as  to  next 
of  kin,  and  damages  $5,000. 

The  plaintiff  in  error  filed  to  this  declaration  a 
special  demurrer  which  was  afterwards  withdrawn 
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and  the  plea  of  not  guilty  and  a  spe(?ial  plea  filed, 
denying  that  plaintiff  in  error  owned  or  possessed 
wires,  appliances,  irons  or  tubes  by  and  through  which 
defendant  in  error's  intestate  received  the  shock  which 
caused  his  death.  The  defendants  Acme  Electric 
Company  and  H.  C.  Windt  filed  plea  of  not  guilty.  A 
trial  by  jury  resulted  in  finding  all  defendants  guilty 
and  assessing  the  damages  of  defendant  in  error  at 
$2,000.  Motion  for  new  trial  overruled  and  judgment 
on  verdict 

Error  is  assigned  by  plaintiff  in  error  alone.  It  will 
therefore  be  unnecessary  to  discuss  either  the  law  or 
the  evidence  as  applied  to  defendants  Acme  Electric 
Company  and  H.  C.  "Windt,  as  the  judgment  against 
them  has  not  been  appealed  from  and  stands. 

The  undisputed  evidence  as  to  the  surroundings 
where  the  accident  occurred  are:  That  plaintiff  in 
error,  engaged  in  the  manufacture  and  sale  of  elec- 
tricity for  lighting  and  power  purposes  by  franchises, 
had  poles  and  wires  in  the  streets  of  East  St.  Louis. 
One  of  these  poles  was  near  the  comer  of  Eleventh 
and  Broadway  streets,  about  four  hundred  feet  from 
the  school  building  in  question,  upon  which  pole  was 
the  primary  wire  carrying  2200  volts  of  electricity  and 
a  transformer  which  is  used  to  reduce  or  step  down  the 
voltage  in  this  case  from  2200  to  440  volts.  The  plain- 
tiff in  error  had  from  this  pole  extending  to  the  school 
building  in  question  three  secondary  wires  attached  to 
the  building  by  staples  and  insulators  and  connected 
with  the  wires  of  the  Board  of  Education  near  the 
upper  end  of  a  conduit  pipe  upon  the  side  of  the 
building  about  eighteen  feet  from  the  ground,  an  or- 
dinary gas  pipe  placed  perpendicularly  with  a  joint  at 
the  lower  end  passing  through  the  wall  to  the  inside 
about  ten  feet  above  the  ground.  At  a  point  about  two 
feet  below  this  joint  on  the  outside  of  the  building  an- 
other iron  pipe  was  placed  perpendicularly  against 
the  building,  laaown  as  the  ' '  ground  pipe. '  *    A  number 
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four  or  six  copper  wire  connected  this  conduit  pipe 
from  the  angle  or  joint  from  the  outside  with  this 
ground  pipe.  Insulated  copper  wires  were  placed  in 
the  conduit  pipe  extending  out  of  the  pipe  about  six 
inches  on  the  inside  of  the  building  and  connecting  up 
motors  and  machinery  which  were  installed  by  the 
Board  of  Education  in  the  year  1910  by  contract  with 
the  defendants  Acme  Electric  Company  and  H.  C. 
Windt,  and  after  installation  examined  and  a  certifi- 
cate issued  by  the  city  electrician.  The  day  of  the 
injury  there  had  been  a  thunderstorm  in  the  morning 
between  9  and  10  a.  m.  The  accident  occurred  about 
1  p.  m.  An  examination  after  the  accident  revealed 
the  following  facts:  Transformer  in  good  condition; 
secondary  *  wires  of  plaintiff  in  error  carrying  about 
440  volts.  Insulation  in  conduit  was  broken  at  the 
angle  where  same  went  through  the  wall.  The  ground 
conduit  instead  of  extending  into  the  earth  about  twelve 
to  eighteen  inches  from  top  of  ground  turned  out  from 
building  and  was  imbedded  in  cinders,  making  it  a 
nonconductor  of  electricity.  The  ground  conduit  had 
been  placed  there  for  the  purpose  of  taking  care  of 
the  leakage  of  current  on  the  conduit  pipe  and  from 
the  evidence  would  have  done  so  had  it  been 
driven  into  the  earth  as  was  intended.  This  pipe  at  the 
time  of  the  accident  wai?  found  to  be  charged  with  the 
same  voltage  of  electrical  current  that  was  carried  by 
the  service  wires  on  the  building.  This  was  a  school 
for  colored  children,  and  the  deceased,  Roy  Colvin, 
about  nine  years  of  age,  at  play,  caught  hold  of  this 
ground  conduit  and  was  electrocuted. 

The  plaintiff  in  error  argues  errors  assigned  in 
the  admission  of  evidence,  refusal  to  permit  cross-ex- 
amination of  witnesses,  in  limiting  the  time  of  argu- 
ment, the  refusal  of  instructions,  and  the  giving  of 
improper  instructions  for  defendant  in  error.  The 
above  errors,  if  this  case  was  tried  upon  a  correct  ap- 
plication of  the  law  to  the  facts,  would  not  be  revers- 
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ible  error,  but  as  we  differ  with  the  trial  court  as  to 
the  law  to  be  applied  to  the  admitted  facts  and  for 
that  reason  find  it  necessary  to  reverse  on  the  merits, 
we  will  not  discuss  the  above  errors  separately  but 
will  proceed  to  a  discussion  of  the  errors  argued  that 
we  think  control  any  finding  to  be  made : 

First.  The  suflSciency  of  the  declaration  to  sustain 
the  verdict. 

Second.    The  negligence  of  plaintiff  in  error. 

Third.  Was  any  negligence  of  the  plaintiff  in  error 
the  proximate  cause  of  the  accident. 

The  declaration  upon  which  this  case  was  tried  con- 
sists of  one  count  and  must  be  tested  under  the  rule 
applicable  after  verdict.  There  is  no  dispute  as  to 
the  rule  but  the  application  of  the  rule.  ''A  verdict 
will  aid  a  defective  statement  of  a  cause  of,  action  by 
supplying  facts  defectively  or  imperfectly  stated  or 
omitted  which  are  within  the  general  terms  of  the  dec- 
laration.'*   Sargent  Co.  v.  Ba/uhlis,  215  111.  428. 

The  converse  of  this  proposition  is  not  true.  That 
where  facts  or  conclusions  are  stated  in  a  declaration 
which  do  not  constitute  a  cause  of  action,  the  verdict 
will  not  aid  or  assist  in  supplying  the  cause  of  action. 
The  defendant  in  error  recognizes  this  as  a  rule  of 
pleading  well  established.  Plaintiff  in  error  makes 
three  complaints  as  to  this  declaration  under  the  evi- 
dence :  First.  A  duty ;  second,  a  breach  of  the  particu- 
lar duty  pleaded ;  third,  an  injury  to  defendant  in  error 
resulting  from  such  a  breach  of  duty. 

A  breach  of  duty  was  alleged  by  way  of  stating  the 
construction  of  the  wires,  poles  and  connections  of 
plaintiff  in  error  with  this  school  building  but  in  no 
way  connecting  plaintiff  in  error  with  any  duty  to 
either  wires,  appliances  attached  to  school  building,  or 
to  defendant  in  error.  Tie  allegation  as  to  breach  in 
disregarding  its  duty  in  that  behalf,  negligently  and 
carelessly  omitted  to  provide  lightning  arresters  or 
other  appliances  on  its  secondary  wires,  to  prevent 
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heavier  currents  from  being  carried  into  said  school 
building  over  its  wires  than  the  wiring  of  said  build- 
ing was  capable  of  safely  and  properly  carrying. 
There  is  no  averment  that  lightning  arresters  were 
necessary  for  the  safety  of  the  wiring  of  the  building 
or  protection  of  any  one.  There  is  no  averment  of 
either  facts  or  conclusions  that  any  duty  rested  upon 
plaintiff  in  error  to  prevent  heavier  currents  from 
being  carried  into  said  building  over  its  wires  than 
the  wiring  of  said  building  was  capable  of  safely  and 
properly  carrying. 

Defendant  in  error  says  this  may  be  supplied  by 
inference.  That  would  be  supplying  by  inference  the 
essentials  to  a  cause  of  action.  It  is  said  that  good 
pleading  only  required  sufficient  facts  to  be  stated  to 
raise  a  duty  under  the  law.  There  are  no  facts  averred 
that  the  plaintiff  in  error  had  done  anything  or  failed 
to  do  anything  that  it  owed  either  to  the  school  board 
or  defendant  in  error  over  the  wiring  and  appliance 
supplied  by  others  than  plaintiff  in  error.  Defendant 
in  error  by  his  declaration  recites  a  breach  of  duty,  and 
the  only  attempt  found  in  the  declaration  to  connect 
plaintiff  in  error  with  a  breach  of  duty  is,  as  follows : 
*'That  prior  to  the  injury  a  current  of  electricity  was 
conducted  upon  and  over  the  wires  of  the  defendant 
(plaintiff  in  error),  to  the  wiring  from  said  school 
building,  because  of  the  negligent  failure  of  defendant, 
(plaintiff  in  error)  to  properly  guard  against  such  a 
current  whereby  the  insulation  was  burned  from  the 
wires  inclosed  in  one  of  the  said  conduits,  •  •  • 
the  conduit  became  charged  with  electricity  and  was 
communicated  to  the  steel  shaft  entering  the  ground, 
etc.'' 

It  is  not  charged  that  electricity  was  not  to  pass 
over  these  wires  when  from  a  reading  of  the  declara- 
tion the  contrary  appears  to  be  the  fact.  It  is  not 
charged  that  more  than  an  ordinary  charge  passed 
over  these  wires.    There  is  no  charge  that  this  current 
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or  charge  of  electricity  caused  the  injury.  There  is  a 
charge  that  the  negligent  construction  and  failure  of 
the  defendants  Acme  Electric  Company  and  H.  C. 
Windt  to  suflSciently  insert  the  steel  shaft  into  the 
ground  that  it  became  heavily  charged,  and  that  de- 
fendant in  error's  intestate  came  in  contact  therewith 
and  was  killed. 

This  declaration  either  by  statement  of  facts  or 
conclusions  fails  to  state  a  cause  of  action  against 
plaintiff  in  error  as  to  any  duty  it  owed  defendant  in 
error  in  the  way  of  construction  or  in  the  handling  of 
its  current,  and  it  would  follow  no  duty,  no  breach  of 
duty,  and  no  connection  between  breach  of  duty  and  in- 
jury. 

The  declaration  is  an  attempt  by  innuendo  and  in- 
ference after  verdict  to  hold  plaintiff  in  error  to  ac- 
count for  the  mistake  in  construction  of  some  one 
else  upon  the  theory  that  electricity  is  a  dangerous 
agency,  which  is  admitted.  That  does  not  mean  that 
when  two  or  more  contractors  are  responsible  to  the 
same  authorities  that  one  of  them  must  assume  that 
the  other  does  not  understand  his  business,  and  be- 
cause he  does  not  so  assume  and  -examine  into  what  the 
other  has  done  becomes  liable  for  not  doing  so.  If 
there  was  an  allegation  that  by  the  exercise  of  reason- 
able diligence  these  defects  could  have  been  discovered 
or  that  plaintiff  in  error  knowingly  did  something  or 
failed  to  do  some  act  it  should  have  done,  a  different 
case  would  be  presented.  The  law  applicable  to  this 
declaration  as  to  its  allegations  against  plaintiff  in 
error  is  found  in  the  case  of  Devcmey  v.  Otis  Elevator 
Co.,  251  ni.  28: 

**The  essential  elements  of  a  cause  of  action  for 
negligence  are:  (1)  The  existence  of  a  duty  on  the 
part  of  the  person  charged  to  protect  the  complaining 
party  from  the  injury  received;  (2)  a  failure  to  per- 
form that  duty;  and  (3)  an  injury  resulting  from  such 
failure.    When  these  elements  concur  they  constitute 

Vol  cxcnr  t. 
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a  cause  of  action  for  negligence,  and  the  absence  of 
any  one  of  these  would  render  the  pleading  bad/* 

What  has  been  said  as  to  the  declaration  would  ap- 
ply with  equal  force  to  plaintiff  in  error  *s  second  and 
third  assignment  of  error :  * '  Negligence  of  plaintiff  in 
error,*'  and  ''the  proximate  cause  of  the  accident.*' 
The  evidence  connecting  plaintiff  in  error  with  this  in- 
jury is  more  uncertain  and  indefinite  than  the  plead- 
ings. The  undisputed  evidence  as  to  the  negligence  of 
plaintiff  in  error  as  argued  by  defendant  in  error  is 
that  it  was  responsible  for  its  failure  to  investigate 
and  discover  the  defect  and  failure  of  the  ground  con- 
duit to  be  properly  inserted  in  the  earth. 

It  is  claimed  by  defendant  in  error  that  because 
plaintiff  in  error  was  handling  a  dangerous  agency  it 
was  its  duty,  notwithstanding  it  was  contracted  with 
and  paid  for  connecting  its  wires  on  to  wires  that 
had  been  put  in,  and  inspected  by  some  other  person, 
to  make  an  investigation  and  inspection  of  all  of  such 
work,  and  if  it  failed  to  do  so  it  became  liable  for 
all  injuries  occurring  by  reason  of  faulty  construction 
of  some  other  persons.  While  defe;idant  in  error  cites 
some  authorities  so  holding,  they  are  from  other  juris- 
dictions. We  do  not  understand  that  our  courts  intend 
to  go  so  far  but  only  to  hold  for  reasonable  diligence. 

The  responsibility  of  plaintiff  in  error  ceased  when 
it  coupled  on  to  a  conduit  erected  by  the  school  board 
for  that  purpose  and  that  conduit  was  apparently  safe. 

When  we  take  this  view  of  the  law  as  to  the  respon- 
sibility of  plaintiff  in  error  as  to  this  construction,  it 
is  not  necessary  to  extend  this  opinion  into  a  discus- 
sion that  there  is  no  evidence  showing  that  any  negli- 
gence of  plaintiff  in  error  is  the  proximate  cause  of 
the  injury.  The  proximate  cause  of  the  injury  was 
the  charging  of  this  ground  conduit  with  electricity, 
and  it  was  charged  because  it  was  not  properly  driven 
into  the  earth,  for  which  plaintiff  in  error  was  not 
responsible.    The  burden  was  assumed  by  defendant 
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in  error  to  plead  and  prove  that  plaintiff  in  error  did 
something  or  failed  to  do  something  the  law  imposed 
upon  it  as  a  duty,  and  this  burden  was  carried' by  de- 
fendant' in  error  throughout  the  trial. 

A  peremptory  instruction  was  offered  by  plaintiff 
in  error  at  the  close  of  evidence  for  defendant  in  error 
and  again  at  the  close  of  all  the  evidence  and  refused, 
and  this  was  error  for  which  the  judgment  must  be 
reversed,  and  as  there  is  no  controversy  over  the  facts 
that  under  the  law  could  inure  to  the  benefit  of  the 
defendant  in  error,  the  judgment  will  be  reversed  with 
a  finding  of  fact. 

Reversed  with  finding  of  fact. 

Finding  of  fact.  We  make  the  following  finding  of 
fact  to  be  made  and  entered  as  a  part  of  the  judgment : 

We  find  as  a  fact  that  plaintiff  in  error  was  not 
guilty  of  any  negligence  that  contributed  to  the  injury. 


James  Meehan  et  al.,  Appellants^  y.  Oeorge  Parsons  et 

al.^  Appellees. 

1.  Equitt,  S  313* — when  9wom  answer  evidence.  Statements  In 
a  sworn  answer  to  a  chancery  biU  which  waive  answer  on  oath  are 
to  be  taken  as  true  where  no  replication  is  filed. 

2.  Municipal  oobpobations»  §  1149* — when  expenses  of  mayor's 
lohhying  trip  payable  from  contingent  fund.  Expenses  of  a  suc- 
cessful voluntary  trip  of  the  mayor  of  a  city  to  lobby  before  con- 
gress for  an  appropriation  for  the  repair  of  city  levees,  which 
had  been  damaged  by  a  flood,  do  not  fall  within  the  class  of 
contingent  expenses  which  may  be  paid  from  the  contingent  fund. 

3.  MuwiciPAL  coBPOBATioNS,  %  1149* — whcn  expenses  of  mayor's 
lobbying  trip  payable  from  particular  fund.  The  expenses  of  a  suc^ 
cessfnl  voluntary  trip  of  the  mayor  of  a  citj  to  lobby  before  con- 
gress for  an  appropriation  for  the  repair  of  city  levees,  which  had 
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been  damaged  by  a  flood,  are  not  payable  from  a  fund  raised  by 
the  city  to  build,  raise  or  repair  levees. 

4.  Municipal  corporations,  §  1149* — when  expenses  of  mapar's 
lohhying  trip  payable  from  particular  fund.  Expenses  Incurred  by 
the  mayor  of  a  city  on  a  successful  voluntary  trip  to  lobby  before 
Congress  for  an  appropriation  for  the  repair  of  city  levees»  which 
had  been  damaged  by  a  flood,  are  not  payable  under  section  8,  art 
VII,  ch.  24,  Rev.  St  (J.  &  A,  ^  1362),  relating  to  payments  for 
Improvements  necessitated  by  any  casualty  or  accident  arising  after 
the  making  of  an  annual  appropriation  bill. 

5.  Municipal  corporations,  §  164* — validity  of  contract  to  pay 
expenses  of  mayor's  lobbying  trip.  The  agreement  of  a  city  to 
reimburse  Its  mayor  for  expenses  Incurred  by  him  on  a  successful 
voluntary  trip  to  lobby  before  congress  for  an  appropriation  for 
the  repair  of  city  levees  damaged  by  a  flood,  is  against  public 
policy  and  void. 

HiGBEE,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the  Hon. 
William  N.  Butler,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded  with  directions.  Opln-. 
Ion  originally  filed  November  10,  1913.  Rehearing  granted  and  opin- 
ion filed  May  1,  1915. 

C.  S.  MiLLEB,  for  appellants. 

Angus  Leek  aad  Gilbert  &  Gilbebt,  for  appellees. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

Appellants  as  citizens  and  taxpayers  of  the  city  of 
Cairo  presented  and  filed  in  the  Circuit  Court  of 
Alexander  county  their  bill  in  chancery  for  temporary 
and  permanent  injunction.  The  material  allegations 
of  the  bill  are  as  follows : 

That  about  the  1st  day  of  June,  1912,  one  George 
Parsons  of  said  city  of  Cairo,  county  of  Alexander  and 
State  of  Illinois,  went  to  attend  meetings  of  Congress 
in  the  city  of  Washington,  there  to  lobby  for  and  ob- 
tain if  possible  an  appropriation  of  government  money 
for  the  levees  and  embankments  in  and  about  the  city 
of  Cairo  and  in  and  about  the  drainage  district  ad- 
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jacent  thereto  in  said  county  and  State.  That  the  said 
George  Parsons  was  at  the  time  and  still  is  the  duly 
elected  and  qualified  mayor  of  said  city  and  was  at 
that  time  and  still  is  in  receipt  of  the  duly  authorized 
salary  of  $1,000  per  year  for  his  services  as  such 
mayor.  That  said  George  Parsons  went  to  the  said 
city  of  Washington,  D.  C,  and  did  work  there,  on  be- 
half of  an  appropriation  for  the  levees  in  Cairo  and 
said  drainage  district  adjacent,  and  it  is  alleged  that 
such  work  was  done  on  behalf  of  the  Cairo  Drainage 
District,  a  municipal  corporation  lying  outside  of  the 
city  of  Cairo,  and  on  behalf  of  railroads,  other  cor- 
porations and  himself  as  well  as  on  behalf  of  said  city 
of  Cairo.  That  said  George  Parsons  has,  since  his 
return  from  said  city  of  Washington,  filed  with  the 
dty  council  of  said  city  of  Cairo  his  bill  for  services 
rendered  and  expenses  incurred  in  connection  with 
said  lobbying  trip  to  said  city  of  Washington,  D.  C, 
amounting  to  the  sum  of  $1,500,  thereby  alleging  that 
said  city  of  Cairo  is  indebted  to  him,  the  said  George 
Parsons,  in  addition  to  his  annual  salary  of  $1,000. 
That  said  bill  for  services  and  expenses  so  filed  was 
by  said  city  council  duly  referred*  to  the  finance  com- 
mittee of  said  city  council  and  was  by  said  finance 
committee  duly  recommended  for  allowance.  That 
said  bill  so  recommended  is  about  to  and  will  be  pre- 
sented to  said  city  council  at  its  next  regular  meeting 
to  be  held  August  13,  1912,  at  eight  o'clock  p.  m.,  in 
said  city  of  Cairo.  That  the  city  council  at  said  meet- 
ing will  duly  allow  and  order  paid  to  said  George  Par- 
sons the  amount  of  said  bill  so  filed  as  aforesaid  and 
that  Robert  A.  Hatcher,  the  city  clerk  of  said  city  of 
Cairo,  will  immediately  upon  the  allowance  of  said 
bill,  issue  an  order  for  the  amount  thereof  to  said 
George  Parsons,  and  that  James  Quinn,  the  city 
treasurer  of  said  city  of  Cairo,  threatens  and  appel- 
.  lants  believe  will  pay  to  said  George  Parsons  the 
amount  of  his  said  illegal  charge  against  said  city, 
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unless  the  said  Eobert  A.  Hatcher  and  said  James 
Quinn,  who  are-  made  parties  defendant  to  said  bill,  are 
restrained  therefrom.  That  the  purported  services 
and  expenditures  rendered  by  said  George  Parsons 
were  not  rendered  or  made  for  corporate  purposes 
for  and  on  behalf  of  the  said  city  of  Cairo  and 
were  not  authorized  by  law,  and  is  not  a  lawful  claim 
against  said  city.  That  said  city  council  of  the  city  of 
Cairo  has  not  by  any  appropriation  ordinance  duly 
appropriated  any  money  or  moneys  or  set  aside  any 
fund  for  such  purpose  or  purposes,  as  aforesaid,  and 
that  such  payment  for  money  aforesaid  is  illegal  and 
unauthorized  by  the  statute  of  the  State  of  Illinois. 

The  prayer  of  said  bill  is  the  usual  form,  calling 
for  an  answer  of  defendants  and  waiving  answer  un- 
der oath;  that  said  Eobert  A.  Hatcher,  city  clerk, 
James  Quinn,  treasurer,  and  George  Parsons  be  en- 
joined from  issuing  warrant,  paying  same  out  of  treas- 
ury of  city  of  Cairo  the  said  $1,500,  or  any  other 
amount  for  the  purposes  aforesaid  to  the  said  George 
Parsons.  Prayer  for  writ  of  injunction  and  summons. 
AflSdavits  in  usual  form  giving  court  jurisdiction. 
Order  issuing  temporary  injunction  on  the  13th  day  of 
August,  1912,  returnable  to  the  1st  day  of  October 
term,  1912,  of  said  Circuit  Court. 

The  appellees  to  this  bill  file  their  joint  and  several 
answer  to  said  bill,  under  oath.  The  material  aver- 
ments of  which  are: 

After  the  formal  averments  they  admit  complain- 
ants are  residents  and  taxpayers  of  the  city  of  Cairo. 
They  further  admit  that  the  said  George  Parsons 
went  to  attend  the  meetings  of  congress  in  the  city  of 
"Washington  and  to  lobby  and  obtain,  if  possible,  an 
appropriation  of  government  money  for  the  levees 
and  embankments  in  and  about  Cairo  and  in  and  about 
the  drainage  district  adjacent  thereto  in  the  county 
of  Alexander.  That  said  George  Parsons  was  at  that 
time  and  still  is  the  duly  qualified  mayor  of  the  city  of 
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Cairo,  and  duly  authorized  and  drawing  the  salary  of 
$1,000  per  year  for  his  services  as  mayor.  They 
further  admit  that  George  Parsons  on  his  trips  to 
Washington  did  work  on  behalf  of  an  appropriation 
for  the  levees  in  Cairo  and  said  drainage  district  ad- 
jaxjent.  They  deny  that  he,  said  Parsons,  did  the  work 
for  himself  or  any  drainage  district  corporation  or 
person,  except  the  city  of  Cairo.  They  aver  that  the 
work  was  done  at  the  instance  of  said  citv  and  for  its 
special  benefit  and  not  otherwise.  They  deny  that  the 
Cairo  Drainage  District  lies  outside  of  Cairo,  but  one 
of  the  main  levees,  known  as  '  *  Cross  Levee, ' '  protect- 
ing from  inundation  that  portion  of  the  city  of  Cairo 
which  lies  south  of  said  cross  levee,  is  situate  within 
and  also  constitutes  one  of  the  levees  of  said  drainage 
district  as  well  as  one  of  the  levees  of  said  city.  They 
aver  that  the  work  to  be  complete  must  embrace  the 
levees  of  said  drainage  district  as  well  as  levees  of 
the  city;  that  it  took  all  to  protect  the  city,  and  the 
money  expended  on  either  or  both  were  for  the  benefit 
of  the  city  of  Cairo.  They  deny  that  any  bill  was  filed 
by  said  George  Parsons  for  services  presented  or 
referred  to  finance  committee  or  ordered  paid  or  that 
any  was  about  to  be  allowed  or  paid  for  any  serv- 
ices by  him  rendered  to  or  for  said  city  in  the  matter 
of  securing  appropriation,  and  deny  that  he  makes 
any  claim  therefor.  They  deny  that  the  city  council 
has  not  by  appropriation  ordinance  set  aside  a  fund 
out  of  which  this  bill  may  be  paid  for  the  purpose 
aforesaid.  They  deny  the  claim  was  illegal  and  un- 
authorized by  statute.  They  deny  that  the  services 
rendered  and  expenditures  were  not  made  for  corpor- 
ate purposes  and  is  not  a  lawful  claim  against  said 
city  in  so  far  as  any  of  the  allegations  of  said  bill 
have  application  to  the  matter  of  actual  expenses  in- 
curred and  paid  by  said  George  Parsons  and  the  re- 
funding of  same  to  him  by  said  city. 
They  aver  by  reason  of  a  flood  in  the  Ohio  and  Mis- 


136  Appellate  Coxjbts  op  Illinois. 

Meehan  v.  Parsons,  194  III  App.  131. 

sissippi  rivers,  which  occurred  after  the  passage  of 
the  annual  appropriation  ordinance,  an  emergency 
arose:  First,  that  the  city,  without  assistance,  was 
unable  to  furnish  the  means  to  strengthen  its  levees, 
and  second,  that  the  city  would  suffer  materially  if  it 
was  not  done  before  the  next  spring  rise;  that  as  a 
result  of  the  trips  and  efforts  of  GFeorge  Parsons 
congress  appropriated  $250,000  for  said  emergency 
work  on  condition  that  the  city  of  Cairo  would  expend 
a  like  amount. 

They  aver  that  the  expenses  of  the  said  Parsons 
were  reasonable,  necessary  and  suitable  expenses,  and 
that  he  did  pay  out  in  excess  of  the  sum  of  $1,500  as 
expenses  on  said  trips ;  that  on  August  6,  1912,  on  his 
return  he,  the  said  Parsons,  called  the  attention  of  the 
city  council  to  the  matter  of  his  said  expenses,  the 
matter  was  referred  to  finance  committee  and  after- 
wards on  the  13th  day  of  August,  1912,  reported  back 
and  the  sum  of  $1,500  to  reimburse  him  for  his  ex- 
penses aforesaid  was  allowed. 

They  further  aver  that  the  Cities  and  Villages  Act 
chapter  24,  art.  V,  par.  62,  sees.  1,  3,  32,  Hurd's  Eev. 
St.  1913  (J.  &  A.  ^  1334,  §§  1,  2,  32)  grants  to  city  coun- 
cil power :  First.  To  control  finances  of  city.  Second, 
To  appropriate  money  for  corporate  purposes  pro- 
vided for  payment  of  debts  and  expenses.  Third, 
To  erect  and  keep  in  repair  levees. 

They  then  aver  the  passage  of  an  ordinance  for  an- 
nual appropriations  passed  January  25,  1912,  and 
make  the  same  Exhibit  **A''  to  the  answer.  It  is 
averred  this  ordinance  contained  an  item  to  pay  con- 
tingent expenses,  $4,500,  and  that  on  the  13th  day  of 
August,  1912,  this  fund  had  a  balance  of  $1,877.28,  out 
of  which  said  sum  of  $1,500  could  have  been  legally 
paid  to  said  George  Parsons  for  the  purpose  of  reim- 
bursing him  for  the  expenses  so  incurred  in  connection 
with  his  trips  to  Washington,  D.  C.  They  further 
answer  by  setting  out  an  act  of  the  legislature  to 
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enable  cities,  villages  and  towns  threatened  with  over- 
flow to  levy  taxes  by  vote  of  electors  and  issue  anti- 
cipation warrants,  etc.  Approved  June  11, 1897.  And 
aver  that  under  the  act  and  a  vote  of  the  people, 
ordinance  number  86  was  passed  levying  a  tax,  etc.,  or- 
dinance number  86  attached  to  answer  and  marked 
Exhibit  **B,''  under  and  by  which  said  statute  and 
ordinances  a  fund  had  accumulated,  having  a  balance 
August  13,  1912,  of  $4,500,  out  of  which  the  sum  of 
$1,500  could  have  legally  been  paid  to  George  Parsons 
for  the  expense  aforesaid. 

It  is  further  averred  that  under  the  Cities  and  Vil- 
lages Act,  ch.  24,  art.  VII,  sec,  3  (J.  &  A.  ^  1362), 
and  the  proviso  of  said  section,  that  the  city  council 
had  the  power  by  a  two-thirds  vote  to  authorize  any 
improvement  the  necessity  of  which  is  caused  by  casu- 
alty or  accident  happening  after  the  annual  appropria- 
tion is  passed ;  that  by  a  like  vote  the  city  council  may 
authorize  the  mayor  or  finance  committee  to  borrow 
money  to  make  the  necessary  improvement.  They 
aver  the  flood  in  the  spring  of  1912  brought  about  this 
condition  and  brought  such  expenditures  within  the 
provision  of  said  section  3.  The  joint  answer  con- 
cludes with  the  formal  averments,  followed  by  the 
signatures  of  appellees  and  the  affidavit  of  each  to  the 
answer. 

The  answer  and  exhibits  are  followed  by  the  affi- 
davits of  Ernest  Nordman  and  Eobert  A.  Hatcher, 
city  comptroller  and  city  derk,  respectively,  the  first 
as  to  the  financial  condition  of  the  treasury  and  the 
second  that  the  Exhibits  are  true  and  correct  copies  of 
ordinances  of  said  city.  This  was  followed  by  Exhibit 
"C:  A  report  of  finance  committee  recommending 
payment  of  $1,500  to  George  Parsons.  Then  follows 
publication  of  official  proceedings  of  city  council  of 
August  13,  1912,  marked  Exhibit  '*D•^  Upon  the 
foregoing  the  appellees  moved  to  dissolve  the  injunc- 
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tion.  A  hearing  upon  the  motion  resulted  in  a  decree 
finding  the  allegations  of  the  answer  true  and  order- 
ing dissolution  of  injunction.  After  suggestion  and 
allowance  of  damages  the  court  found  that  the  bill  filed 
was  exclusively  for  injunction,  and  the  injunction, 
having  been  dissolved,  the  bill  was  dismissed  at  ap- 
pellant's costs,  exceptions  and  this  appeal. 

The  usual  errors  to  protect  appellants  in  their  con- 
tention under  this  decree  are  assigned,  all  of  them  are 
argued,  and  will  be  determined  by  the  main  question 
in  the  case :  Was  the  city  council  vested  with  the  au- 
thority to  appropriate  $1,500  of  the  corporate  funds 
of  said  city  to  the  payment  of  George  Parsons'  ex- 
penses on  his  trips  to  Washington,  D.  C,  for  the  pur- 
pose of  lobbying  for  an  appropriation  by  congress 
for  the  improvement  of  the  levees  in  and  around  the 
city  of  Cairo. 

In  answering  this  proposition  from  the  pleadings, 
evidence  and  affidavits  introduced  on  the  hearing,  it 
will  not  be  necessary  to  make  a  further  statement  of 
fact  than  to  state  the  facts  that  are  not  in  dispute. 
The  statements  in  an  answer  under  oath,  where  the 
oath  has  been  waived  and  where  no  replication  is  filed, 
are  to  be  taken  as  true.  Farrell  v,  McKee,  36  IlL  225. 
The  competency  of  some  of  the  evidence  becomes  im- 
material because  appellants  and  appellees  by  their 
statements  in  and  out  of  pleading  admit: 

First.  That  appellants  are  competent  parties  to 
maintain  bill. 

Second.  That  appellees  are  officials  of  the  city  of 
Cairo  as  by  the  bill  designated. 

Third.  That  George  Parsons  as  the  mayor  was 
drawing  a  salary  of  $1,000  per  year. 

Fourth.  That  in  the  summer  of  1912  the  said 
George  Parsons  made  three  trips  to  Washington,  D. 
C,  to  persuade  congress  to  make  an  appropriation  for 
the  improvement  of  the  levees  in  and  about  the  city 
of  Cairo. 
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Fifth.  That  he,  said  Parsons,  spent  upon  said  trips 
of  his  own  funds  more  than  the  sum  of  $1,500. 

That  on  the  6th  day  of  August,  1912,  he  presented 
to  the  city  council  his  bill  for  such  expenses,  which  was 
by  the  council  referred  to  the  finance  committee,  and 
that  the  finance  committee  recommended  payment  of 
the  same;  that  the  council  on  the  recommendation  of 
said  committee  allowed  said  claim  and  ordered  the 
same  paid. 

The  concluding  statement  in  argument  of  appellees 
is  that  only  one  point  is  discussed  by  appellants  on 
which  authorities  are  cited,  and  this  point  is  not 
covered  by  any  allegations  in  complainant 's  bill.  This 
statement  of  appellees  is  not  supported  by  an  examina- 
tion of  the  bill.  The  bilf  alleges  that  the  bill  for  ex- 
penses was  not  within  the  corporate  powers  of  the  city 
to  pay,  was  in  violation  of  the  statute,  and  was  not 
included  in  the  annual  appropriation  ordinance.  This 
may  be  considered  as  pleading  conclusions,  and  plead- 
ing the  law.  The  decree  was  based  upon  such  state- 
ments in  bill  and  answer,  and  the  admitted  facts  raise 
only  a  question  of  law. 

Appellees  in  their  answer  have  called  the  attention 
of  the  court  to  the  statutes  of  the  State  of  Illinois, 
granting  powers  to  the  city :  * '  To  control  the  finances 
of  the  City;"  and  while  they  insist  on  a  liberal  con- 
struction of  this  statute  they  do  recognize  that  this 
power  has  cwtain  limitations  and  restrictions: 
**  Municipal  authorities  are  merely  trustees,  and  can 
only  hold  and  apply  the  fund  to  the  legitimate  pur- 
poses of  the  trust. ' ' 

"Courts  of  chancery  will  interfere  to  restrain  such 
authorities  from  a  misuse  of  the  fund  entrusted  to 
them  or  its  appropriation  to  a  purpose  not  warranted 
by  law/' 

Where  the  suit  is  brought  by  taxpayers,  who  were 
not  parties  to  the  contract,  the  fact  the  contract  had 
become  executed  by  the  other  party  would  not  affect 
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the  right  of  the  taxpayers  to  maintain  the  suit.    Litz 
V.  Village  of  West  Hammond,  230  111.  310. 

Appellees  recognizing  that  the  payment  of  these 
expenses  must  be  justified  by  showing  that  it  was  for 
corporate  purposes  and  within  the  law,  their  first 
contention  is  that  under  the  head  of  contingent  ex- 
penses it  was  included  in  the  annual  appropriation  or- 
dinance. This  is  done  to  meet  section  91,  ch.  24, 
Hurd's  Rev.  St.  (J.  &  A.  If  1363),  which  provides  that 
the  corporate  expenditures  for  appropriations  of  the 
city  or  village  in  any  one  year  cannot  exceed  the 
amount  provided  for  in  the  annual  appropriation  bill 
of  that  year,  and  no  contract  can  be  legally  made  or 
expense  incurred  unless  the  object  of  the  contract  or 
expenditure  shall  have  been  included  in  said  appro- 
priation bill,  except  in  an  emergency.  There  was  no 
fund  for  improvement  of  levees  included  in  this  ap- 
propriation bill. 

It  is  by  answer  submitted  to  the  court  thai  the  flood 
in  the  spring  of  1912  brought  about  the  contingency 
which  justified  the  expenditure  of  money.  If  the 
money  was  paid  out  for  the  rebuilding  of  levees  that 
were  at  that  time  destroyed  and  which  it  was  neces- 
sary to  repair,  the  argument  would  be  in  line  with 
the  meaning  of  the  word  *  *  contingent, ' '  something  un- 
certain and  liable  to  happen,  but  to  say  because  the 
authorities  found  after  this  flood  that  their  levees 
were  insufficient  and  their  funds  inadequate  to  make 
them  sufficient,  the  mayor  might  of  his  own  volition  go 
soliciting  funds  from  other  sources  for  the  benefit  of 
the  city  and  upon  'his  return  call  upon  the  city  to  be 
reimbursed  to  the  amount  claimed  by  him  to  have  been 
expended,  does  not  fall  within  what  we  regard  as  con- 
tingent expenses  for  corporate  purposes.  This  under 
the  head  of  contingent  expenses  would  lead  to  favor- 
itism, corruption,  private  bargain  and  the  exercise  of 
improper  influence.  Money  held  by  the  trustees  of 
said  fund  for  contingent  expenses  must  be  applied 
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directly  to  that  purpose  and  not  indirectly.  The  indi- 
rect route  takes  it  out  from  under  the  head  of  con- 
tingent expenses.  As  to  the  second  contention  of  ap- 
pellees, that  the  appropriation  for  expenses  aforesaid 
were  legal,  our  attention  is  called  to  an  act  to  enable 
cities  and  villages  threatened  with  overflow  and  in- 
undation to  levy  taxes  by  vote  of  electors  in  excess  of 
the  two  per  cent,  to  strengthen,  build,  raise  or  repair 
the  levees  around  the  same  and  issue  anticipation  war- 
rants on  such  taxes.  Kurd's  Rev.  St.  1903,  page  543. 
That  in  pursuance  of  said  act  the  city  of  Cairo  passed 
ordinance  No.  86  October  13,  1897,  making  the  levy 
authorized  by  vote  October  1,  1897,  under  ordinance 
No.  81,  and  that  in  pursuance  of  the  levy  aforesaid  the 
city  acquired  a  large  sum  of  money  known  and  desig- 
nated as  the  ** Levee  Fund,"  and  that  there  remains 
in  said  fund  so  levied  and  collected  the  sum  of  $4,500, 
out  of  which  said  expenses  could  be  lawfully  paid. 
The  act  under  which  this  fund  was  levied  and  collected 
had  been  declared  unconstitutional.  Hodges  v.  Crow- 
ley, 186  lU.  305. 

It  is  not  necessary  in  this  proceeding  to  determine 
for  whom  or  for  what  this  fund  is  to  be  held  or  used, 
but  to  determine  whether  or  not  as  against  the  objec- 
tion of  a  taxpayer  any  part  of  it  may  be  used  for  pay- 
ing these  expenses.  George  Parsons  had  no  express 
contract  with  the  city  to  repair,  rebuild  or  strengthen 
any  levees  or  to  furnish  anything,  money  or  material, 
for  that  purpose.  He  could  not  claim  any  part  of  this 
fund  for  any  other  purpose,  and  the  city  council  could 
not  speculate  with  this  money  to  raise  more  money 
for  the  same  purpose. 

Appellees,  as  the  third  ground,  insist  that  the  allow- 
ance of  this  bill  was  lawful  because  section  3  of  art. 
Vn  of  chapter  24,  Eev.  St.  (J.  &  A.  U  1362)  gives  the 
city  council  the  power  to  order  an  improvement,  the 
necessity  of  which  is  caused  by  any  casualty,  or  ac- 
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cident,  after  the  annual  appropriation  bill  has  been 
made,  by  a  two-thirds  vote. 

There  is  no  way  of  reasoning  by  which  the  payment 
of  this  bill  is  an  act  of  the  city  council  ordering  an 
improvement,  which  was  necessary  to  come  under  this 
statute.  .  That  it  was  not  an  accidental  expense,  as  it 
was  deliberately  and  voluntarily  made  without  any 
action  of  the  city  council  making  it  necessary. 

This  disposes  of  the  three  contentions  of  appellees 
justifying  the  expenditure  of  this  $1,500,  and  in  con- 
sidering these  propositions  we  have  taken  the  state- 
ments of 'fact  in  the  answer  as  true:  That  appellee, 
Parsons,  acted  voluntarily  and  for  what  he  believed 
was  for  the  best  interest  of  the  city  of  Cairo.  How- 
ever, upon  the  face  of  the  pleadings,  here  is  a  cotitract 
and  the  appropriation  of  funds  for  a  purpose  not 
within  the  law.  Whenever  and  wherever  the  illegality 
appears,  the  disclosure  is  fatal  and  the  court  will  not 
proceed  to  judgment  even  though  both  parties  assent- 
ed thereto.  In  this  case  we  have  as  parties  more  than 
individuals,  oflScials  or  a  city  on  the  one  side  and  the 
taxpayers  on  the  other. 

Appellee  Parsons  says  his  expenses  were  not  paid 
back  to  him  under  the  contract  that  he  should  secure 
an  appropriation  from  congress.  He  admits  that  if 
he  had  an  agreement  express  or  implied  for  reim- 
bursing him  to  the  amount  of  his  expenses  contingent 
upon  obtaining  this  legislation,  it  would  be  void  as 
against  public  policy.  If  he  went  to  Washington  as 
mayor  without  an  express  agreement  to  have  his'  ex- 
penses paid  and  congress  had  failed  to  make  this 
appropriation,  ^ould  it  be  contended  that  the  city  was 
legally  obligated  to  pay  his  expenses  upon  presenta- 
tion t  We  think  not,  first,  as  an  official  of  the  city  he 
bad  no  right  to  create  any  such  expense,  and  second, 
the  expenses  were  for  a  purpose  for  which  the  law  and 
the  ordinance  made  no  provision.  The  only  claim 
made  by  appellee  Parsons  to  give  the  city  power  to 
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make  this  payment  is  that  he  had  an  implied  contract 
with  the  city  to  go  to  Washington,  D.  C,  and  hy 
lobbying  secure  for  the  city  of  Cairo  this  appropria- 
tion, which  he  did,  and  in  doing  so  brought  about  what 
woidd  be  an  improvement  of  the  levees. 

This  contention  brings  the  payment  of  this  money 
within  the  line  of  authorities  that  makes  money  paid 
contingent  upon  obtaining  legislation  unlawful. 
Eazelton  v.  Sheckels,  202  U.  S.  71.  Crichfield  v.  Ber- 
mudez  Asphalt  Paving  Co.,  174  HI.  466. 

This  was  an  unauthorized  diversion  of  the  public 
funds  of  the  city  and  a  subject  for  injunction.  City  of 
Chicago  v.  Nichols,  177  111.  97. 

Appellee  George  parsons  having  no  legal  claim 
against  said  city,  and  no  claim  that  the  law  would  per- 
mit said  city  to  pay,  cannot  obtain  relief  in  a  court  of 
equity.  The  decree  and  judgment  of  the  Circuit  Court 
is  therefore  reversed  and  the  cause  remanded  with 
directions  to  the  Circuit  Court  to  set  aside  said  decree, 
and  enter  a  decree  overruling  motion  to  dissolve  in- 
junction and  the  making  of  the  temporary  injunction 
permanent. 

Reversed  a/nd  remanded  with  directions. 

Mb.  Justice  Higbee  dissents  from  the  conclusions 
reached  by  the  majority  of  the  court  in  this  cause,  his 
views  in  regard  to  the  matters  in  controversy  being 
fully  expressed  in  the  original  opinion  filed  herein. 


144  Appellate  Coubts  op  Iiisnxois. 


Cash  v.  Cash,  194  IlL  App.  144. 


Florence  Bowler  Gash,  Defendant  in  Error^  t.  Elgin  T. 

Cash,  Plaintiflf  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  St  Clair  county;  the  Hon.  Wiixiah 
H.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  €ase. 

Action  by  Florence  Bowler  Cash  against  her  hus- 
band, Elgin  T.  Cash,  for  separate  maintenance,  in 
which  the  court  entered  a  decree  that  she  was  entitled 
to  the  relief  prayed  for,  and  ordered  her  husband  to 
pay  her  $75  a  month  for  alimony,  and  a  further  sum  of 
$600  for  her  support  and  maintenance  from  July,  1912, 
to  June  30,  1913 ;  also  that  he  pay  her  $350  as  solicit- 
or's fees  and  expenses  of  suit,  with  the  additional  pro- 
vision that  if  the  decree  was  appealed  from  or  writ  of 
error  sued  out  upon  the  same,  that  he  pay  her  the 
further  sum  of  $100  for  solicitor's  fees  in  the  Appel- 
late Court.  It  was  also  decreed  that  defendant  in  error 
should  have  and  hold  as  her  own,  certain  household 
furniture  and  personal  property.  From  which  decree 
the  husband  prosecutes  a  writ  of  error. 

This  case  was  previously  before  the  court  on  appeal 
(See  180  111.  App.  31). 

The  evidence  showed  that  plaintiflf  in  error  was 
engaged  in  the  commission  business,  bujing  and  gell- 
ing live  stock ;  that  his  books  showed  that  he  sold  hogs 
of  the  value  of  $3,000,000  for  each  year,  and  for  the  five 
months  of  1913  preceding  the  trial,  the  amount  of 
credits  received  by  him  aggregated  more  than  $2,000,- 
000;  that  during  the  five  months  previous  to  the  last 
trial  he  bought  and  sold  more  than  100,000  hogs ;  that 
at  the  time  of  the  second  trial  he  was  paying  to  one 
of  his  oflSce  employees,  who  was  his  uncle,  $150  a 
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month,  to  another  employee  $90  a  month,  and  two 
others  $75  a  month;  that  his  rent  was  $20  a  month, 
and  his  telegraph  and  telephone  bills  something  like 
$200  a  month.  In  addition  to  this  there  was  evidence 
of  personal  expenses  to  a  considerable  amonnt  in- 
curred by  him.  It  also  appeared  that  he  was  the  owner 
of  real  estate  valued  at  several  thousand  dollars  and 
owned  an  automobile  valued  at  some  $2,000.  As  to 
the  standard  of  living  to  which  his  wife  had  been  ac- 
customed, it  appeared  that  it  had  cost  plaintiff  in 
error  about  $150  a  month  when  they  were  living  to- 
gether to  keep  his  house. 

D.  J.  SuLuvAK-,  for  plaintiff  in  error. 

Kbambb,  Ebameb  &  Campbell^  for  defendant  in  er- 
ror. 

Mb.  Justicb  Higbeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Husband  and  wife,  §  248* — when  altowanoe  of  alimony  for 
ieparate  maintenance  not  excessive.  An  allowance  of  $75  a  month 
to  a  wife  as  alimony  in  a  proceeding  for  separate  maintenance, 
held  not  excessive  under  the  evidence. 

2.  Husband  and  wife,  |  249* — when  allowance  of  solicitor's  fees 
in  separate  maintenance  suit  not  excessive.  The  allowance  of  $350 
to  a  wife  for  expenses  and  solicitor's  fees  in  an  action  for  separate 
maintenance,  together  with  an  additional  sum  of  $100  in  the  event 
of  an  appeal,  held  not  excessive  under  the  evidence. 

3.  Husband  and  wife,  §  242* — when  household  goods  awarded 
wife  in  separate  maintenance  suit,  A  wife  should,  not  be  awarded 
the  ownership  of  household  furniture  and  goods  in  a  separate  main- 
tenance proceeding,  since  to  do  so  would  amount  to  the  allowance 
of  alimony  in  gross. 

YoL  CXCIV  10. 
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8t.  Lonls^  Iron  Hountain  &  Southern  Railway  Com- 
pany^  Appellant,  t.  H.  H.  Hall  Construction 
Company,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  M. 
Vandeveitteb,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  by  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  to  recover  from  the  H.  H.  Hall 
Construction  Company  for  freight  and  advanced 
charges  on  a  car  of  cast-iron  pipe,  claimed  to  have  been 
shipped  from  Chattanooga,  Tennessee,  and  delivered 
to  defendant  on  plaintiff's  track  at  Herrin,  Illinois^ 
where  defendant  was  engaged  in  installing  a  city 
water  plant.  From  a  judgment  against  plainti^  for 
costs,  the  latter  appeals. 

It  appeared  from  the  proofs  that  defendant  had 
erected  a  derrick  for  the  purpose  of  unloading  the 
cars  of  pipe  which  were  received  for  use  in  connection 
with  the  water  system;  that  during  the  summer  and 
fall  of  1912  some  thirty  or  forty  carloads  of  material 
were  delivered  on  this  side  track  by  plaintiff  and  un- 
loaded by  defendant. 

The  only  question  presented  was  whether  a  car 
marked  '*I.  C.  No.  118461,"  was  delivered  to  defend- 
ant on  such  side  track.  Plaintiff  introduced  witnesses 
who  testified  that  the  car  in  question  was  ''spotted'* 
on  the  house  track  at  defendant's  derrick  on  Septem- 
ber 4,  1912,  and  defendant's  superintendent  notified 
that  the  car  was  there.  Defendant  produced  wit- 
nesses who  testified  that  it  was  never  placed  upon  such 
track  nor  received  by  it.  Defendant's  superintendent 
in  charge  of  its  work  stated  that  he  received  a  bill  of 
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lading  for  the  car  in  question  about  the  latter  part 
of  August  and  was  on  the  lookout  for  it  but  that  he 
did  not  get  it,  and  he  denied  that  he  was  ever  notified 
that  this  particular  car  had  been  received.  He  also 
stated  that  while  some  thirty  to  forty  cars  of  pipe 
were  received  by  defendant,  that  the  notice  given  it 
was  always  in  general  terms.  The  president  of  de- 
fendant, Mr.  Hall,  testified  that  he  received  the  bill 
of  lading  about  September  1,  1912,  and  that  he  made 
inquiry  from  time  to  time  of  defendant's  agent  at 
Herrin  regarding  the  car  and  was  informed  that  it 
had  not  yet  come.  A  letter  was  also  introduced  in 
evidence  over  defendant's  objection,  addressed  to  Mr. 
Hall,  dated  January  10,  1912,  and  signed  by  E.  M. 
Swisher,  defendant's  agent  at  Herrin,  saying:  ** Re- 
ferring to  yours  9th  beg  to  advise  we  have  not  as  yet 
rec'd.  M.  &  0. 118461  car  and  6  in.  pipe  yet."  Swisher 
testified  that  there  was  but  one  car  in  dispute  and  that 
was  the  I.  C.  No.  1J8461,  and  that  was  the  one  he  re- 
ferred to  in  this  letter.  It  also  appeared  that  the  ex- 
pense bill  for  the  car  was  not  rendered  defendant 
until  September  30,  1912,  and  that  it  was  customary 
to  render  the  same  at  the  time  of  the  delivery  of  the 
car.  The  jury  were  instructed  that  plaintiff  had  sued 
for  freight  charges  on  a  car  of  pipe,  which  It  claimed 
was  delivered  to  defendant,  and  that  it  was  incumbent 
upon  plaintiff  to  prove,  by  a  preponderance  or  greater 
weight  of  the  evidence,  that  the  car  of  pipe  was  deliv- 
ered to  defendant  before  it  could  recover.  Other  in- 
structions told  the  jury  that  it  was  sufficient  to  entitle 
plaintiff  to  recover,  if  it  placed  the  car  on  its  delivery 
track  at  the  usual  and  customarv  place  for  the  de- 
livery of  such  cars  of  pipe  to  defendant,  and  had  not 
received  payment  for  transportation  thereof. 

H.  L.  Bbowning  and  L.  0.  Whitnel,  for  appellant; 
E.  G.  Mebbiam,  of  counsel. 

Dan  McGlynn,  for  appellee. 
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Mb.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Cabbhsb,  I  211* — what  evidence  admUsihle  in  action  for  freight 
charges.  In  an  action  by  a  carrier  to  recover  freight  and  advanced 
charges  on  freight  shipped  in  an  I.  C.  car  No.  118461,  a  letter  written 
by  the  carrier's  agent  to  the  consignee  with  reference  to  M.  ft  O.  car 
No.  118461,  held  admissible,  where  the  agent  testified  that  but  one 
car  was  in  dispute  which  was  referred  to  in  his  letter. 

2.  Cabbiebs,  §  211* — hurden  of  proof  in  action  for  freight  charges. 
In  order  to  recover  freight  and  advanced  charges  on  a  car  of  iron 
pipe,  a  carrier  ha£  the  burden  of  showing  that  it  was  delivered  to 
the  defendant  by  being  placed  on  a  track  where  he  customarily 
unloaded  cars  consigned  to  him. 

3.  Appeal  and  sbbob,  |  1411* — when  verdict  on  conflicting  evi- 
dence not  disturbed.  Where  the  evidence  is  conflicting  as  to  wheth- 
er a  carrier  delivered  a  car  of  iron  pipe  to  the  defendant,  a  verdict 
in  favor  of  the  latter,  in  an  action  to  recover  the  freight  and  ad- 
vanced charges,  will  not  be  disturbed  on  appeal. 

4.  Appeal  and  ebbob,  §  1489* — when  unresponsive  question  not 
ground  for  reversal.  An  unresponsive  answer  to  a  question  con- 
stitutes harmless  error  where  the  subject  to  which  it  relates  is  fully 
covered  by  other  portions  of  the  witness'  testimony. 

6.  Cabbiebs,  §  211* — what  evidence  admissible  in  action  for 
freight  charges.  An  expense  bill  for  freight  and  advanced  charges 
submitted  by  a  carrier  to  the  defendant  is  admissible  in  evidence 
in  an  action  to  recover  the  identical  charge  mentioned  in  the  bilL 

6.  Cabbiebs,  §  211* — instructions  in  action  for  freight  charges. 
An  instruction  in  an  action  to  recover  freight  and  advanced  charges 
on  a  carload  of  iron  pipe,  to  the  effect  that  the  carrier  could  re- 
cover only  by  proving  a  delivery  of  the  car  to  the  defendant,  held 
not  erroneous,  where  other  instructions  given  the  jury  permitted 
the  plaintiff  to  recover  if  the  car  was  placed  on  a  track  where  the 
defendant  customarily  unloaded  cars  consigned  to  him. 
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Amia  E.  Page,  Defendant  in  Error,  t.  W.  S.  Wright, 

Plaintiflr  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Fayette  county;  the  Hon.  James  C. 
McBsiDK,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  May  1,  1915.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Anna  E.  Page,  the  owner  of  a  livery  stock  including 
an  automobile,  a  gasoline  engine  and  lighting  outfit, 
and  some  other  articles,  sold  the  same  to  C.  E.  Wilson 
for  $2,000,  he  giving  in  part  payment  his  note  for 
$1,025  due  April  1, 1913,  secured  by  a  chattel  mortgage 
on  the  livery  outfit.  On  March  29,  1913,  Wilson  took 
up  this  note  by  executing  a  judgment  note  to  Mrs.  Page 
for  $1,045.95  due  ninety  days  after  date^  and  also  se- 
cured such  note  by  chattel  mortgage  on  the  livery 
stock,  which  mortgage  was  duly  acknowledged  and 
recorded  on  April  5,  1913.  On  April  2,  1913,  C.  N. 
Cruse,  a  brother-in-law  of  Wilson,  signed  a  note  with 
him  as  his  surety  for  $250,  payable  to  the  Ramsey 
Bank,  and  Wilson  gave  him  a  second  mortgage  on  the 
livery  stock  for  $600  to  protect  him.  When  the  re- 
newal mortgage  matured,  there  being  then  due  and 
unpaid  upon  it  the  sum  of  $1,060,  Mrs.  Page  obtained 
a  bill  of  sale  from  Wilson  for  the  property  named  in 
the  mortgage ;  and  an  arrangement  was  made  that  Wil- 
son should  hold  the  property  for  her  use  and  keep  ac- 
count of  the  business  done  by  him.  It  was  also  arranged 
that  Wilson  might  sell  the  property  if  he  could  do  so, 
and  if  anything  was  left  after  paying  Pagers  indebt- 
edness, he  was  to  have  it.  Shortly  afterwards,  Wilson 
secured  W.  R.  Wright  to  assist  him  in  trying  to  dis- 
pose of  the  stock,  and  through  this  action  Wright 
became  acquainted  with  the  manner  in  which  Wilson 


150  Appellate  Coubts  of  Illinois. 

Page  V.  Wright,  194  111.  App.  149. 

was  holding  thfe  stock;  and  on  learning  that  the  bill 
of  sale  was  not  recorded,  informed  Wilson  that  the 
lien  was  invalid,  and  offered  to  buy  the  property  of 
him.  Cruse,  with  Wilson's  consent,  turned  over  the 
$600  mortgage  to  Wright  who  then  paid  off  Wilson's 
note  to  the  bank  for  $250,  upon  which  Cruse  was  sure- 
ty, and  certain  other  notes  owed  by  Wilson,  amount- 
ing in  all  to  $855;  and  thereupon  Wilson  gave  him 
possession  of  the  mortgaged  property.  Afterwards 
Wright  sold  the  automobile  for  $150,  and  the  livery 
stock  proper  to  Lee  and  Gilbert  for  $1,000,  leaving 
the  gasoline  engine,  lighting  plant  and  oil  tank,  valued 
at  $300,  on  hand. 

Mrs.  Page  contended  that  the  sale  from  Wilson  to 
Wright  was  not  in  accordance  with  the  provisions  of 
the  statute  in  regard  to  sales  in  bulk. 

A  decree  was  entered  against  Wright  in  favor  of 
Mrs.  Page  for  $1,060,  with  interest  at  the  rate  of  five 
per  cent,  per  annum  from  the  1st  day  of  October,  1913, 
and  the  costs  of  suit,  from  which  the  defendant  ap- 
peals. 

F.  ]yf.  GuiNN  and  E.  B.  Spuegeon,  for  plaintiff  in 
error ;  Prettyman,  Velde  &  Prettyman,  of  counsel. 

Albert  &  Albert,  for  defendant  in  error. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

Pbaudulknt  conveyances,  {  308* — ichen  purchaser  in  violation  of 
Bulk  Sales  Law  liable  to  personal  judgment.  Where  the  plaintiff 
sold  a  livery  stock  taking  back  a  chattel  mortgage  thereon,  which 
was  duly  recorded,  the  purchaser  then  giving  a  creditor  a  second 
mortgage,  and  at  the  maturity  of  the  first  mortgage  gave  the  plain- 
tiff a  bill  of  sale  of  the  property  and  agreed  to  sell  it  for  the  plain- 
tiff's  benefit,   but   later   conspired    with    the   defendant,   who   had 
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learned  that  the  bill  of  sale  was  void  because  not  recorded,  and  sold 
him  the  property  without  complying  with  the  Bulk  Sales  Law,  and 
the  latter  paid  off  the  sebond  mortgage  and  then  sold  the  property 
to  a  third  person,  held  that  the  sale  to  the  defendant  was  void  for 
noncompliance  with  the  Bulk  Sales  Law,  and  that  in  a  chancery 
Boit  against  him  a  personal  decree  could  be  rendered  in  favor  of 
the  plaintiff  for  the  amount  due  him  under  his  bill  of  sale. 

MoBbidk,  J.,  having  tried  this  case  in  the  court  below,  took  no 
part  on  the  hearing  in  this  court 


A.  Pixley,  Appellant,  y.  John  Swall,  Appellee* 
(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Lawrence  county;  the  Hon. 
EsoGH  E.  Newlin,  Judge*  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  by  A.  Pixley,  the  assignee  of  two  notes  pur- 
porting to  have  been  signed  by  the  defendant,  John 
Swail,  who  denied  the  execution  thereof.  '  From  a 
judgment  in  favor  of  the  defendant,  the  plaintiff  ap- 
peals. 

The  evidence  as  to  the  execution  of  the  notes  was 
conflicting.  That  of  the  plaintiff  was  to  the  effect  that 
they  were  signed  by  the  defendant,  and  that  his  sig- 
nature was  subsequently  acknowledged  before  wit- 
nesses, who  testified  to  that  fact.  The  defendant 
testified  that  he  did  not  sign  the  notes  and  denied  that 
he  ever  acknowledged  his  signatures  or  requested  any 
person  to  witness  them.  He  also  introduced  the  testi- 
mony of  seven  witnesses,  six  of  them  bank  officials, 
who  testified  that  they  were  familiar  with  the  defend- 
ant's handwriting,  and  that  the  names  attached  to  the 
notes  were  not  his  signatures. 
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S.  J.  Gee,  for  appellant. 

B.  0.  Sumneb  and  McGaughey  &  Tohill^  for  appel- 
lee. 

Mb.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

1.  Bnxs  AND  NOTES»  §  408* — hurden  of  proving  execution  of  note. 
In  an  action  on  a  note  where  the  defendant  files  a  sworn  plea 
denying  its  execution,  the  burden  is  on  the  plaintiff  either  to  prove 
that  the  defendant  signed  the  note,  or  acknowledged  before  wit- 
nesses that  the  signature  was  his. 

2.  Appeal  and  ebbor,  §  1411* — when  verdict  on  conflicting  evi- 
dence not  disturbed.  The  verdict  of  a  jury  based  on  conflicting 
evidence  will  not  be  disturbed  although  not  in  favor  of  the  party 
producing  the  greatest  number  of  witnesses. 

3.  Bills  and  notes,  |  441* — sufficiency  of  evidence  us  to  signa- 
ture  of  maker.  A  verdict  in  favor  of  the  defendant  in  an  action 
on  a  note  will  not  be  disturbed  where  the  evidence  pertaining  to 
the  genuineness  of  his  signature  is  conflicting. 

4.  Bills  and  notes,  %  431* — what  instruments  may  be  used  for 
comparison  of  disputed  signature.  The  fact  that  a  motion  and 
affidavit  filed  in  a  cause  and  bearing  the  signature  of  the  defendant 
were  shown  expert  witnesses  who  testified  in  relation  to  the  genuine- 
ness of  his  signature  to  a  note,  held  not  erroneous. 
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Josepli  H.  OUare  et  al..  Appellees,  t.  Helen  E.  John- 
ston and  Mary  B.  Johnston,  Appellants. 

(Not  to  be  reported  In  fnlL) 

Appeal  from  the  Circuit  Court  of  Fayette  county ;  the  Hon.  Thom- 
as M.  JsTT,  Judge,  presiding.  Heard  in  this  court  at  the  October 
tenn,  1914.  Reversed  and  remanded.  Opinion  filed  May  1,  1915. 
Rebearing  denied  July  14,  1915. 

Statement  of  the  Case. 

Bill  filed  by  Joseph  H.  O'Hare  and  others  for  the 
construction  of  the  fourth  clause  of  the  will  of  Ben- 
jamin F.  Johnston,  deceased.  From  a  decree  sustain- 
ing the  validity  of  the  instrument,.  Helen  E.  Johnston 
and  Mary  B.  Johnston  appeal. 

The  fourth  clause  of  the  will  directs  the  executors 
to  deUver  or  pay  to  a  certain  trust  company  two  hun- 
dred shares  of  the  stock  of  a  designated  corporation, 
or  other  securities  of  equal  value,  to  be  held  in  trust 
for  thirty  years,  the  income  to  be  paid  semi-annually 
to  the  testator's  two  children,  William  M.  Johnston  and 
Hazel  D.  Johnston.  At  the  expiration  of  that  period 
the  principal  was  directed  to  be  divided  between  them. 
It  was  further  provided  that  in  the  event  of  the  death 
before  the  testator  of  either  of  the  children  without 
issue,  that  the  trust  fund  should  be  held  for  the  use 
of  the  survivor ;  and  in  the  event  of  the  death  before 
or  after  the  testator  of  either  of  his  said  children  leav- 
ing issue,  that  the  income  from  the  principal  given 
to  their  parents  should  be  paid  to  such  issue,  and  the 
principal  given  them  at  the  expiration  of  the  thirty 
years.  The  will  directed  that  the  residue  of  the  estate 
should  be  converted  into  money  and  divided  equally 
between  the  testator 's  widow  and  his  said  two  children. 

The  will  was  executed  July  2,  1904,  when  the  testa- 
tor was  fifty-five  years  old.    His  immediate  family  at 
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the  time  was  his  wife  and  his  two  children,  William 
M.  Johnston,  twenty-one  years  old,  and  Hazel  D.  John- 
ston, about  eighteen  years  old.  The  testator  died 
February  2,  1905.  His  daughter  married  Joseph  H. 
0  'Hare  July  18, 1905,  and  two  years  later  Mary  Hazel 
O'Hare  was  bom.  William  M.  Johnston  died  Janu- 
ary 20,  1913,  intestate,  leaving  as  his  only  heirs  at 
law,  his  wife  Helen  E.  Johnston,  his  mother  Mary  B. 
Johnston,  and  his  sister  Hazel  D.  O'Hare,  who  died 
May  15,  1913.  Mrs.  Johnston  was  appointed  adminis- 
tratrix of  her  deceased  husband's  estate,  while  Joseph 
H.  O'Hare  was  appointed  administrator  of  his  wife's 
estate.  Shortly  after  the  death  of  Mrs.  0  'Hare  a  bill 
was  filed  by  Joseph  H.  O'Hare,  individually,  and  as 
administrator  of  his  deceased  wife's  estate,  and  by 
her  child,  Mary  Hazel  O'Hare,  against  the  widow  of 
the  testator  and  Helen  E.  Johnston. 

The  main  contention  of  the  defendants  is  that  the 
fourth  clause  of  the  will  of  Benjamin  F.  Johnston  is 
obnoxious  to  the  rule  against  perpetuities. 

At- the  trial  the  following  amounts  were  allowed  to 
the  solicitors  representing  the  various  parties:  To 
the  solicitor^  for  the  complainant,  Joseph  H.  O'Hare, 
$4,500.  To  the  guardian  ad  litem  of  the  infant  com- 
plainant, Mary  Hazel  O'Hare,  $2,250.  To  the  solicit- 
ors for  the  trustee,  $2,250;  and  to  the  solicitors  for 
the  defendants,  Mary  B.  Johnston  and  Helen  E.  John- 
ston, $3,000,  all  of  which  together  with  the  costs  of  the 
suit  were  ordered  paid  by  the  trustee  from  the  trust 
fund. 

Albert  M.  KIales,  William  D.  Bangs  and  Abthub 
BoE,  for  appellants. 

Hugh  V.  Murray,  John  J.  Brown,  M.  P.  Murray, 
George  E.  Murray  and  Aloys  B.  Lager,  for  appellee^ 
Joseph  O'Hare  and  others. 
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J.  G.  BuRNsiDB  and  Stewart,  Bryan  &  Williams, 
for  appellees  J.  G.  Bumside  and  St.  Louis  Union  Trust 
Company. 

Mb.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Perpetuities,  S  7* — when  bequest  violates  rule  against.  A  T)e- 
qnest  of  personalty  in  trust,  the  income  to  be  paid  to  the  testator's 
two  chUdren  during  the  period  of  thirty  years,  when  the  corpus 
was  to  be  divided  between  them,  and  providing  that  if  either  child 
should  die  without  issue  before  or  after  the  testator  that  the  sur- 
vivor should  take  the  other's  share,  and  in  the  event  of  the  death 
of  either  child  with  issue  before  or  after  the  testator  that  the  issue 
should  take  the  parent's  share,  held,  where  both  children  died  with- 
in eight  years  after  the  testator,  that  the  bequest  was  in  violation 
of  the  rule  against  perpetuities,  and  void. 

2.  Wills,  §  369* — when  bequest  of  income  carries  title  to  corpus. 
The  rule  that  the  gift  of  the  whole  of  the  interest  or  income  from 
a  legacy  vests  the  principal  at  the  death  of  the  testator  does  not 
apply  to  a  bequest  by  which  the  corpus  is  expressly  payable  at  a 
ilzed  future  day  providing  the  legatee  be  then  alive. 

3.  Wills,  i  493* — when  invalidity  of  trust  does  noi  invalidate 
entire  will.  The  invalidity  of  a  clause  of  a  will  creating  a  trusi 
because  in  violation  of  the  rule  against  perpetuities,  held  not  to 
vitiate  the  remainder  of  the  instrument 

4.  Wills,  ^  435* — when  allowance  of  solicitor's  fees  not  exces- 
sive in  action  to  construe  will.  The  i^lowance  of  solicitors'  fees 
from  a  trust  estate  in  an  action  to  determine  the  validity  of  a 
testamentary  trust,  held,  with  the  exception  of  that  allowed  the  com- 
plainant, not  to  be  excessive. 


\ 
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H.  J.  Hopple,  Appellant,  y.  E.  I.  DuPont  DeNemoura 

Powder  Company,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Lawrence  county;  the  Hon. 
Enoch  E.  Newlin»  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  May  1,  1916. 

Statement  of  the  Case. 

Action  in  assumpsit  by  H.  J.  Hopple  against  E.  I. 
DuPont  DeNemours  Powder  Company  to  recover  for 
work  and  labor  performed  in  cleaning  out  an  oil  well 
after  it  had  been  shot  by  the  defendant.  jProm  a  judg- 
ment in  favor  of  the  defendant,  the  plaintiff  appeals. 

The  evidence  showed  that  the  plaintiff,  the  presi- 
dent of  the  Morrison  Oil  Company,  was  employed  by 
it  to  drill  and  deepen  an  oil  well;  that  after  the  well 
was  down  from  1,625  to  1,675  feet,  oil  was  found,  and 
defendant  was  employed  to  shoot  it,  and  in  doing 
so  put  in  a  shot  consisting  of  120  quarts  of  nitro  gly- 
cerine in  six  tin  containers,  each  seven  feet  and  two 
inches  long.  On  the  bottom  of  the  first  shell  was  placed 
an  anchor  twelve  inches  in  length,  so  that  the  six  con- 
tainers, when  placed  in  order,  extended  a  distance  of 
forty-four  feet  from  the  bottom  of  the  well ;  that  when 
the  shot  was  discharged  there  was  a  noise  in  the  well 
and  the  casing  jumped  five  or  six  inches;  that  after 
this  the  casing  was  pulled  up  and  found  to  have  been 
shot  off  about  ninety-two  feet  above  the  bottom  of  the 
well,  or  forty-nine  feet  from  the  top  of  the  shot. 

Plaintiff  claimed  that  he  refused  to  clean  out  the 
well  until  ordered  to  do  so;  that  the  next  d^y  one 
Meeker,  defendant 's  agent,  examined  the  pipe  and  con- 
sidered the  question  of  cleaning  out  the  well,  and  said 
to  an  employee  of  plaintiff  in  charge  of  his  tools  at 
the  well :    *  *  The  job  is  on  us,  go  ahead  and  do  as  Mr. 
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Hopple  says,  as  he  knows  more  about  it  than  I  do,'^ 
which  was  communicated  to  plaintiff,  who  then  put 
his  men  to  work  cleaning  out  the  well,  and  that  they 
were  employed  in  the  work  some  twenty-four  days. 
There  was  also  evidence  tending  to  show  that  Meeker 
told  persons  on  differfent  occasions  that  he  had  em- 
ployed plaintiflf  to  clean  out  the  well. 

Mr.  Meeker  and  others  on  the  part  of  defendant 
denied  these  statements,  and  it  was\  shown  by  the  tes- 
timony of  defendant's  witnesses  that  plaintiff  pre- 
sented a  bill  for  services  on  the  well  to  defendant  in 
February,  1912,  which  was  not  paid;  that  afterwards 
on  March  7,  1912,  plaintiff  met  defendant's  general 
manager  and  Meeker,  and  had  a  conversation  about 
the  well  and  the  bijl  rendered  by  plaintiff  to  defendant ; 
that  in  the  course  of  such  conversation  it  was  agreed 
that  when  the  weather  became  warmer,  plaintiff  should 
go  ahead  with  the  work  of  cleaning  out  the  well,  and 
if  it  should  be  ascertained  that  the  shot  put  up  in  the 
well  by  defendant  had  been  exploded,  that  the  defend- 
ant should  owe  nothing  to  plaintiff  for  his  work;  but 
if,  on  the  contrary,  it  was  found  that  the  shot  had  not 
been  exploded,  defendant  would  settle  with  plaintiff 
for  cleaning  out  the  well;  and  it  was  further  agreed 
that  when  work  was  resumed  on  the  well,  defendant 
should  be  notified,  and  that  one  of  its  employees  could 
be  present  during  the  continuance  thereof.  Subse- 
quently the  work  on  the  well  was  resumed,  defendant 
notified  and  an  employee  was  sent  to  represent  it  at 
the  well.  After  some  work  had  been  done  however, 
and  before  the  well  was  suflSciently  cleared  out  for  it 
to  be  determined  whether  or  not  the  shot  had  been 
exploded,  plaintiff  abandoned  the  work  without  the 
knowledge  of  defendant  and  brought  this  suit. 

S.  J.  Gee,  for  appellant. 

MoOaxjghey  &  ToHHiL,  for  appellee. 
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Mb.  Justice  Higbee  delivered  the  opinion  of  the" 
court. 

Abstract  of  the  Decision. 

1.  Appeal  aitd  erbob,  §  1411* — when  verdict  on  conflicting  evi- 
dence not  disturbed.    A  verdict  for  the  defendant  In  an  action  for 

■ 

cleaning  ont  an  oil  well  after  it  had  heen  shot  will  not  be  disturbed 
on  appeal  when  depending  on  conflicting  evidence  as  to  the  exist- 
ence of  an  agreement  for  compensation. 

2.  Eyidenge,  §  101* — when  evidence  rendered  admissible  by  ad- 
mission of  other  testimony.  In  an  action  to  recover  for  cleaning 
out  an  oil  well  after  the  alleged  failure  of  the  defendant  to  shoot 
it,  the  latter  may  introduce  evidence  as  to  the  manner  of  shooting 
wells,  and  also  as  to  whether  the  well  was  in  fact  shot,  where  the 
plaintiff  gave  evidence  tending  to  show  that  it  was  not 

3.  EjVIDeitce,  i  101* — when  evidence  rendered  admissible  by  adr 
mission  of  other  testimony.  Where  the  plaintiff,  in  an  action  to 
recover  for  cleaning  out  an  oil  well  under  an  alleged  contract  with 
the  defendant,  introduced  testimony  to  show  that  the  latter's  agent 
made  an  appointment  with  him  to  settle  the  matter,  the  defendant 
may  show  that  the  purpose  of  the  meeting  was  to  settle  an  account 
due  the  latter  from  a  corporation  of  which  the  plaintiff  was  presi- 
dent. 

4.  iNBTBUcnoNB,  §  120* — refusal  of  instructions  not  based  on 
evidence,  A  requested  instruction  as  to  the  binding  force  of  a  cus- 
tom was  properly  refused  where  there  was  no  proof  of  the  exist- 
ence of  a  custom. 

6.  INSTBUCTIONS,  §  120* — Tcfusal  of  instructions  not  based  on 
evidence,  A  requested  instruction  in  general  terms  was  properly 
refused  when  not  applicable  to  the  facts  proven. 

*Se«  niinols  Notes  Di^Mt,  Vols.  XI  to  XV,  and  CumnUtlTO  Quarterly, 
topic  and  aection  number. 
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Toledo  Compnting  Scale  Company,  Appellant,  t.  A.  C. 

Johnson,  Trustee,  Appellee. 

1.  Judgment,  §  11* — when  presumed  to  have  been  entered. 
Where  there  is  no  proof  as  to  when  a  judgment  was  in  fact  en- 
tered, it  will  be  deemed  to  have  been  entered  before  execution  upon 
it  is  issued. 

2.  Judgment,  i  373* — when  imports  verity,  A  judgment  entered 
before  the  execution  thereon  imports  a  verity,  and,  in  the  absence  of 
fraud,  cannot  properly  be  attacked  by  parol  evidence,  especially 
in  a  collateral  proceeding. 

3.  Execution,  §  183* — when  cannot  he  questioned  collaterally. 
Where  all  the  steps  taken  in  connection  with  an  execution  and 
levy  appear  to  be  regular,  they  cannot  be  questioned  in  a  collateral 
proceeding. 

4.  Execution,  64* — when  lien  prior  to  that  of  conditional  ven- 
ior.  The  Uen  of  an  execution  creditor  secured  by  levy  of  execution 
upon  goods  sold  under  conditional  contract,  title  to  remain  in 
vendor  until  purchase  price  is  fully  paid,  takes  priority  over  that 
of  the  conditional  vendor. 

5.  Bankbuftct,  S  8* — when  trustee  entitled  to  possession  as 
againtt  conditional  vendor.  Under  the  Federal  Bankruptcy  Act, 
sec.  $7,  providing  that  "claims  which  for  want  of  record  or  other 
reasons  would  not  have  been  valid  liens  as  against  the  claims  of  the 
creditors  of  the  bankrupt,  shall  not  be  liens  against  his  estate," 
and  subrogating  the  trustee  in  bankruptcy  to  the  rights  of  the 
creditor  for  the  benefit  of  the  estate,  the  trustee  is  entitled  to  pos- 
session of  personal  property  sold  under  conditional  contract,  title 
being  retained  in  vendor  until  the  purchase  price  was  fully  paid, 
where  the  goods  are  taken  under  execution  by  an  execution  creditor, 
as  against  the  claim  of  such  conditional  vendor. 

6.  Sales,  §  432* — when  vendor  on  conditional  sale  entitled  to 
possession.  One  who  sells  goods  under  conditional  contract,  title 
to  be  retained  in  vendor  until  purchase  price  is  fully  paid,  has  a 
right  to  take  possession  of  the  property  upon  default  as  against  the 
claim  of  the  vendee. 

7.  Bankbuftct,  |  8* — when  vendor  on  conditional  sale  entitled 
to  possession  as  against  trustee.  A  conditional  vendor  of  personal 
property  is  entitled,  upon  default,  to  the  possession  of  the  property 
as  against  the  trustee  in  bankruptcy  of  the  vendee,  as  such  trus^ 
tee  acquires  no  greater  rights  therein  than  the  bankrupt. 

•8«e  nilnoto  Notes  THgwt,  Vol*.  XI  to  XT,  aod  Camalatlve  Qaarterly, 
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Appeal  from  the  City  Court  of  £2ast  St.  Louis;  the  Hon.  W.  Bl 
Vandeventeb,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1914.  Reversed  and  remanded.  Opinion  filed  May  1,  1916. 
Rehearing  denied  July  7,  1915. 

N.  C.  Lyrla,  for  appellant. 
W.  L.  Colby,  for  appellee. 

Mb.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  in  a  replevin 
suit  wherein  appellant  sought  to  obtain  possession  of 
two  sets  of  computing  scales.  The  court  which  heard 
the  case,  without  a  jury,  found  appellee  was  entitled 
to  possession  of  the  scales  and  awarded  him  a  writ 
of  retorno  habendo  and  gave  judgment  against  appel- 
lant for  costs.  Appellant  here  seeks  to  reverse  the 
judgment  of  the  city  court  of  East  St.  Louis,  which 
tried  the  case,  on  the  ground  that  the  evidence  showed 
appellant's  right  to  recover  the  goods. 

There  was  no  controversy  in  the  proofs  which  dis- 
closed the  following  facts:  In  January,  1912,  the  W. 
J.  Kane  Grocery  Company,  a  partnership  composed 
of  W.  J.  Kane  and  Eichard  Gither,  doing  business  in 
East  St.  Louis,  purchased  of  appellant  two  sets  of 
computing  scales  for  $170,  the  same  to  be  paid  for  in 
instalments,  according  to  the  terms  of  a  written  con- 
tract then  entered  into  between  the  parties  to  the  sale, 
which  also  provided  that  the  title  to  such  scales  should 
remain  in  appellant  until  the  purchase  price  or  judg- 
ment for  the  same  should  be  paid  in  full;  and  that 
upon  default  in  payment  of  any  instalment,  the  re- 
maining instalments  should  at  once  become  due  and 
payable  and  that  appellant 's  agents  might  take  posses- 
sion of  and  remove  said  scale  without  legal  process, 
and  that  all  payments  theretofore  made  should  be  kept 
by  appellant  and  deemed  as  having  been  made  for  the 
use  of  the  scale  during  the  time  it  remained  in  the 
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posaeagion  of  said  grocery  company.  On  December 
19,  1912,  Armour  &  Company  obtained  a  judgment 
before  a  justice  of  the  peace  against  the  members  of 
the  grocery  firm  for  $100.77.  AflSdavit  was  made  for 
an  unmediate  execution  which  was  issued  to  P.  F.  Er- 
win,  a  constable,  who  on  the  same  day  levied  on  a  por- 
tion of  the  stock  of  the  company.  While  it  does  not 
appear  in  the  list  of  goods  on  the  back  of  the  execution, 
yet  it  was  shown  that  the  constable,  in  addition  to  the 
things  therein  mentioned,  took  possession  of  one  set 
of  said  computing  scales.  On  tiie  following  day  the 
grocery  partnership  made  an  assignment  to  A.  C. 
Johnson  for  the  benefit  of  its  creditors,  and  among 
other  property  taken  possession  of  by  the  assignee 
was  the  other  set  of  scales.  On  December  23,  1912, 
appellant  prepared  a  notice  addressed  to  Armour  & 
Company,  P.  F.  Erwin,  constable,  A.  C.  Johnson,  trus- 
tee, and  W.  J.  Kane  Grocery  Company,  demanding 
that  they  deliver  up  to  it  or  its  attorney  both  of  said 
computing  scales:  At  that  time  there  had  been  paid 
on  the  scales  by  the  grocery  company  the  sum  of  $112, 
leaving  a  balance  of  $58,  and  default  had  been  made 
m  payments  due  for  that  amount.  Appellant  failed  to 
get  the  scales  demanded,  and  on  December  26th  sued 
ont  a  writ  of  replevin  before  a  justice  of  the  peace  and 
the  case  subsequently  went  by  appeal  to  the  Circuit 
Court,  with  the  result  above  mentioned.  On  January 
16,  1913,  the  grocery  partnership  filed  a  voluntary 
petition  in  bankrupt(^,  and  on  that  day  appellee  was 
appointed  trustee  in  bankruptcy  of  the  estate  of  the 
bankrupts.  Thereafter,  appellee  filed  a  petition  ad- 
dressed to  the  referee  in  bankruptcy  setting  forth  the 
suit,  execution  and  levy,  that  the  constable  was  threat- 
ening to  sell  under  said  execution  and  asking  for  an 
order  restraining  the  sale  and  for  the  turning  over  of 
said  property  to  him,  and  that  he  be  subrogated  to 
the  rights  of  Armour  &  Company  under  the  execution. 
In  compliance  with  the  petition,  the  referee  ordered 
''that  the  above  named  Armour  &  Company,  and  P. 

Vol  CXCIV  11. 
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F.  Erwin,  constable,  be  and  they  are  hereby  directed 
to  surrender  the  property  seized  under  the  execution 
mentioned  in  said  petition  to  A.  C.  Johnson,  trustee 
of  said  estate  to  be  by  him  administered  in  this  cause, 
according  to  law,  and  that  Armour  &  Company  are 
hereby  directed  to  file  their  claims  against  said  estate 
in  this  cause  for  allowance  and  payment  according  to 
law.'*  Thereafter,  appellee  and  Armour  &  Company 
submitted  to  the  referee  in  bankruptcy  the  question  as 
to  whether  the  trustee  or  Armour  &  Company  had 
priority  of  claim  as  to  the  goods  taken  by  Armour  & 
Company  under  execution  against  the  grocery  com- 
pany, and  it  was  held  that  by  reason  of  the  judgment 
and  levy  having  been  made  within  four  months  prior 
to  the  time  of  the  filing  of  the  petition  in  bankruptcy, 
that  any  lien  procured  by  Armour  &  Company  under 
the  facts  presented  in  the  stipulation  of  the  parties 
presented  to  the  referee  should  be  discharged.  In  the 
meantime,  appellee  Johnson  had  taken  an  appeal  to 
the  Circuit  Court  of  St.  Clair  county,  from  which  a 
supersedeas  was  issued  on  January  31, 1913,  to  the  jus- 
tice who  tried  the  case  and  the  suit  was  subsequently, 
on  change  of  venue  by  agreement  of  the  parties,  tried 
in  the  City  Court  of  East  St.  Louis. 

The  facts  in  the  case  having  been  undisputed,  the 
question  on  the  trial  was  as  to  the  rights  of  the  re- 
spective parties  to  said  computing  scale  under  the  law 
as  applicable  to  such  facts.  Seven  propositions  of  law 
were  submitted  by  appellant  to  be  held  by  the  cotirt, 
five  of  which  were  refused  and  two  given.  The  two 
which  were  given  held :  First,  that  under  the  contract 
introduced  in  evidence,  appellant  had  the  right  to  re- 
take the  property  in  question  upon  default  being  made 
in  the  terms  of  said  contract,  proper  demand  having 
been  made  of  the  defendants.  We  assume  that  this 
proposition  of  law  referred  to  the  right  of  appellant 
to  retake  its  property  from  the  grocery  company  and 
that  the  word  ** defendant"  used  in  the  proposition 
referred  to  members  of  the  grocery  firm.    Second,  that 
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the  purported  assignment  executed  by  the  grocery 
company  to  Johnson  conferred  no  title  to  the  prop- 
erty in  ^controversy  and  did  not  defeat  or  extinguish 
the  title  of  the  plaintiff  in  said  property,  but  that  said 
assignment  for  the  benefit  of  creditors  to  said  Johnson 
was  inferior  and  subject  to  the  right  and  claim  of  ap- 
pellant to  the  property  in  controversy.  This  proposi- 
tion of  law  referred  to  the  assignment  made  by  the 
grocery  company  to  Johnspn  for  the  benefit  of  the 
creditors  of  the  firm  and  ^  not  to  the  assignment  in 
bankruptcy,  and  the  sustaining  by  the  court  of  both 
these  propositions  was  correct.  The  propositions  re- 
fused set  out  the  contentions  of  appellant  as  relied 
upon  here  by  it  for  the  reversal  of  the  case.  They 
are:  That  the  execution  was  void  and  conferred  no 
lien  for  the  reason  that  there  was  no  valid  existing 
judgment  at  the  time  of  the  issuing  of  the  execution; 
that  no  valid  levy  was  made  upon  the  property  in 
question;  that  there  was  no  evidence  in  the  record  to 
show  that  the  person  who  held  the  execution  and  at- 
tempted to  levy  it  was  an  officer  de  jure;  that  there 
was  no  evidence  that  the  amount  called  for  in  the  exe- 
cution was  due  and  unpaid,  and  that  the  property  in 
controversy  was  taken  in  pursuance  of  the  execution. 
In  regard  to  the  first  proposition,  the  testimony  of 
appellant's  attorney  was  admitted  to  show  that  he  had 
examined  the  docket  of  the  justice  of  the  peace  on  the 
day  the  replevin  writ  was  issued  and  that  he  found 
no  judgment  written  up  in  the  Armour  suit  against 
the  grocery  company.  The  docket  of  the  justice,  how- 
ever, was  introduced  on  the  trial  of  this  case  and 
showed  the  judgment  in  favor  of  Armour  &  Company 
against  the  members  of  the  firm  of  the  grocery  com- 
pany, duly  entered  on  December  17th,  for  $100.77  and 
costs  of  suit.  There  was  no  proof  as  to  when  this 
judgment  was  in  fact  entered,  and  we  must  assume 
that  it  was  entered  before  the  execution  upon  it  was 
issued.  A  judgment  so  entered  imports  a  verity,  and 
in  the  absence  of  fraud  cannot  properly  be  attacked 
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by  parol  evidence,  nor  can  it  properly  be  attacked  in 
a  collateral  proceeding  such  as  this.  We$t  Chicago 
St.  R.  Co.  V.  Morrison,  Adams  d  Allen  Co.,  160  111.  288; 
Roche  V.  Beldam,  119  111.  320;  MacVeagh  v.  Locke, 
23  111.  App.  606;  Richardson  v.  Beldam,  18  HI.  App. 
527.  While  the  above  authorities  relate  to  judgments 
of  courts  of  record,  we  see  no  reason  why  they  should 
not  apply  with  the  same  force  to  judgments  of  jus- 
tices of  the  peace  where  no  fraud  is  charged  or  appears 
and  the  attack  is  collateral  as  in  this  case.  Nor  do 
we  think  the  other  contentions  of  appellant  in  rela- 
tion to  the  execution  and  the  levy  of  the  same  are  well 
founded,  as  so  far  as  the  proofs  here  are  concerned, 
all  the  steps  taken  in  connection  therewith  appear  to 
have  been  regular  and  cannot  be  questioned  in  this 
collateral  proceeding. 

In  Gilbert  v.  National  Cash  Register  Co.,  176  111.  288, 
it  is  said,  the  doctrine  laid  down  being  quoted  from 
Harkmss  v.  Russell,  118  U,  S.  678:  *'In  Illinois  *if 
a  person  agrees  to  sell  to  another  a  chattel  on  condi- 
tion that  the  price  should  be  paid  within  a  certain 
time,  retaining  the  title  in  himself  in  the  meantime, 
and  delivers  the  chattel  to  the  vendee  so  as  to  clothe 
him  with  an  apparent  ownership,  a  bona  fide  purchaser 
or  execution  creditor  of  the  latter  is  entitled  to  pro- 
tection as  against  the  claim  of  the  original  vendor.'  '* 
It  is  also  there  said:  ** Whatever  may  be  the  rule  in 
other  jurisdictions,  it  is  well  settled  in  this  State  that 
the  owner  of  personal  property  will  not  be  permitted 
to  sell  it,  either  absolutely  or  conditionally,  and  still 
continue  in  possession  of  it.  The  party  in  possession 
of  personal  property  is  presumed  to  be  the  owner  of 
it,  possession  being  one  of  the  strongest  evidences  of 
title  to  personal  property. '^  The  levy  of  the  execution 
of  Armour  &  Company  therefore  constituted  a  su- 
perior lien  upon  the  cash  register  taken  in  possession 
by  the  constable  to  that  claimed  by  appellant.    Section 
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67  of  the  Federal  Bankruptcy  Act  provides  that 
**  claims  which  for  want  of  record  or  for  other  reasons 
would  not  have  been  valid  liens  as  against  the  claims 
of  the  creditors  of  the  bankrupt,  shall  not  be  liens 
against  his  estate. '*  By  the  authority  conferred  by 
the  same  section  of  the  Bankruptcy  Act,  the  trustee  in 
bankruptcy  succeeded  to  all  the  benefits  of  the  Armour 
execution.  By  virtue  of  the  levy  under  the  Armour  exe- 
cution, the  constable  was  entitled  to  possession  of 
the  computing  scale  taken  by  him,  and  by  virtue  of  the 
bankruptcy  proceeding  appellee,  as  trustee,  succeeded 
to  that  right  and  was  entitled  to  retain  possession  of 
said  scale,  and  the  finding  of  the  court  below  so  far 
as  that  scale  was  concerned  was  correct,.  As  regards 
the  scale  held  by  the  assignee  under  the  assignment, 
which  had  never  been  tajn^n  into  possession  under  the 
Armour  execution,  an  entirely  different  situation  ap- 
pears to  be  presented.  As  against  the  grocery  com- 
pany, appellant  had  a  right  to  take  possession  of  the 
scale  for  default  in  its  contract.  Eooven,  Owens  & 
Rentschler  Co.  v.  Burdette,  153  111.  672. 

Under  section  70  of  the  Bankruptcy  Act,  the  trus- 
tee succeeded  to  the  property  rights  of  the  bankrupt 
grocery  partnership,  and  no  preference  having  been 
made  as  to  creditors  and  nothing  having  been  done  to 
effect  the  rights  of  appellant,  the  trustee  could  have 
no  greater  rights  or  claims  to  the  property  as  against 
appellant  than  the  creditor,  that  is  the  grocery  firm 
itself. ,  While  the  constable  might  have  levied  on  this 
scale  also,  he  did  not  do  so  but  left  it  in  possession  of 
the  grocery  company.  Appellant  therefore  had  the 
right  to  the  possession  of  the  scale  under  its  contract, 
as  against  its  debtor  and  also  as  against  the  trustee, 
and  the  court  below  should  have  sustained  appellant's 
claim  to  the  possession  of  the  scale  last  ipentioned. 

For  the  error  above  indicated  as  having  been  com- 
mitted in  regard  to  the  holding  concerning  the  right  of 
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possession  to  the  computing  scale  not  levied  upon  un- 
der the  execution  of  Armour  &  Company,  the  judgment 
.  will  be  reversed  and  the  cause  remanded. 

Reversed  and  rema/nded. 


Farmers'  League  &  Community  Telephone  Association^ 
Appellee,  v.  Ohio  &  Mississippi  Yalley  Telephone 
Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the  Hon. 
A.  W.  Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  in  assumpsit  by  the  Farmers'  Lea^e  &  Com- 
munity Telephone  Association,  a  corporation,  against 
the  Ohio  &  Mississippi  Valley  Telephone  Company  to 
recover  damages  for  a  breach  of  contract  From  a 
judgment  for  plaintiff,  defendant  appeals. 

The  contract  sued  on  provided  that  defendant  in 
consideration  of  the  rental  and  toll  derived  from 
subscribers  to  the  Carbondale  and  Marion,  Illinois, 
exchange  service  of  plaintiff,  and  certain  additional 
considerations  later  set  forth  in  the  contract,  would 
operate  plaintiff 's  telephone  exchange  plant  then  in  op- 
eration in  Carbondale  and  Marion  for  a  term  of  fifteen 
years  from  May  1,  1909;  that  by  the  term  **  exchange 
plant''  in  each  of  said  cities  was  meant  **all  outside 
exchange  poles,  cables,  wires,  cross  arms,  fixtures  and 
appurtenances  and  the  central  office  equipment  includ- 
ing switch  boards,  cables,  protectors,  distributing 
racks,  office  furniture,  fixtures  and  appurtenances ;' ' 
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that  defendant  would  furnish  free  of  charge  through 
its  exchanges,  two  telephones  to  the  city  of  Carbondale 
and  one  to  the  city  of  Marion  as  required  by  the  fran- 
chise granted  by  said  cities  respectively,  said  phones 
being  located  where  the  several  city  councils  should 
designate ;  that  defendant  would  also  furnish  the  free 
use  of  all  its  lines  to  the  bona  fide  subscribers  to  the 
system  service  over  all  lines  owned  or  controlled  by 
plaintiff,  and  in  addition  would  give  to  subscribers  in 
Jackson  county  connected  with  plaintiff's  Carbondale 
exchange  free  use  of  all  lines  owned  or  controlled  by 
defendant  in  said  county,  and  in  like  manner  would 
give  free  use  to  plaintiff's  subscribers  of  the  local 
Imes  owned  or  controlled  by  defendant  in  Williamson 
county  connected  with  defendant's  Marion  exchange. 
It  was  further  agreed  that  plaintiff's  lines  not  ring- 
ing direct  to  the  Carbondale  switchboard  should  have 
free  use  of  defendant's  local  lines  in  Jackson  county 
or  lines  connected  therewith ;  and  that  those  in  Wil- 
liamson county  not  running  direct  with  the  switch- 
board, at  Marion  should  have  free  use  of  defendant's 
local  lines  and  connections  in  that  county ;  that  in  like 
manner  plaintiff's  subscribers  in  Union  county  should 
have  free  use  of  defendant's  lines  and  connections  in 
that  county  not  calling  through  the  switchboard  at 
Anna,  but  that  such  free  use  above  provided  for  should 
not  extend  beyond  the  county  lines.    It  was  further 
agreed  that  when  five  or  more  of  plaintiff's  subscrib- 
ers should  build  a  line  with  five  or  more  telephones 
connected  therewith  to  the  corporate  limits  of  either 
of  the  three  cities  above  named,  defendant  would  con- 
nect said  line  with  the  central  oflSce  of  the  city  so  con- 
nected with  free  of  charge,  and  that  the  rate  to  be  paid 
defendant  by  said  subscribers  for  each  of  the  tele- 
phones so  connected  would  be  fifty  cents  per  month; 
that  defendant  would  connect  all  lines  then  existing 
within  the  corporate  limits  of  Carbondale  end  within 
the  corporate  limits  of  Marion  and  make  all  connec- 
tions with  the  telephone  of  plaintiff's  bona  fide  sub- 
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scribers  and  make  all  reports  to  the  local  exchange 
plants  in  said  cities,  meaning  thereby  all  ontside  ex- 
change poles,  cables,  wires,  cross  arms,  poles,  fix- 
tnres  and  appurtenances,  the  central  oflBce  equipment, 
including  switchboards,  cables,  cable  protectors,  distrib- 
uting racks,  oflSce  furniture  and  fixtures  and  appur- 
tenances, so^  as  to  keep  the  same  in  good  condition,  but 
that  nothing  in  the  agreement  should  be  construed  as 
an  obligation  on  the  part  of  the  defendant  to  clear 
trouble  on  or  maintain  any  part  of  the  plants  outside 
of  the  corporate  limits  of  said  cities ;  that  when  a  bona 
fide  subscriber  of  plaintiff  for  a  period  of  one  year 
should  move  from  the  country  to  Carbondale  ot 
Marion  he  should  become  as  the  other  subscribers 
within  the  corporate  limits  of  said  cities  and  receive 
the  same  benefits ;  that  defendant  should  furnish  plain- 
tiff's subscribers  service  during  the  life  of  the  contract 
at  the  same  rate  that  was  enforced  at  the  time  the 
contract  was  entered  into  and  of  the  same  standard  of 
quality,  and  that  defendant  should  pay  the  taxes  on 
said  telephone  property  of  plaintiff  now  located  in 
the  corporate  limits  of  said  cities  of  Carbondale  and 
Marion.  It  was  further  agreed  that  in  case  defendant 
failed  to  carry  out  any  of  the  covenants  of  the  agree- 
ment, plaintiff  might  enter  upon  and  take  possession 
of  the  property  covered  thereby,  and  that  plaintiff 
should  not  sell  any  additional  shares  of  stock  in  Car- 
bondale and  Marion ;  also  that  the  agreement  so  far  as 
it  applied  to  Carbondale  and  Marion  included  only 
the  present  bona  fide  subscribers  therein  and  did  not 
admit  of  any  additional  local  subscribers  being  con- 
nected and  enjoying  the  benefits  provided  for  by  the 
agreement. 

The  declaration  averred  that  plaintiff  had  well  and 
truly  performed  and  fulfilled  aU  its  part  of  the  agree- 
ment mentioned  in  said  contract  to  be  done  and  per- 
formed by  it  but  that  defendant  had  not  performed 
its  part  of  the  contract,  the  breaches  assigned  being 
that  it  had  neglected  and  refused  to  furnish  subsorib- 
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ers  of  plaintiff  service  of  the  same  standard  of  quality 
as  that  furnished  subscribers  of  defendant;  that 
it  discriminated  against  subscribers  of  plaintiff ;  that  it 
had  failed  to  connect  five  subscribers  of  plaintiff  who 
had  constructed  a  line  to  the  corporate  limits  of  the 
city  of  Anna;  that  it  neglected  and  refused  to  give 
subscribers  of  plaintiff  free  service  to  all  subscribers 
in  Jackson  county  not  ringing  direct  to  the  Carbondale 
switchboard,  and  the  same  averment  was  made  with 
reference  to  subscribers  in  Williamson  and  Union 
counties  not  ringing  directly  to  the  Marion  and  Anna 
switchboards;  that  it  failed  to  connect  with  all  lines 
of  plaintiff  existing  at  the  date  of  the  contract  within 
the  corporate  limits  of  Carbondale  and  thereby  de- 
prived subscribers  of  plaintiff  with  connections  from 
within  the  city  of  Carbondale  to  Makanda  and  else- 
where; that  it  had  refused  and  neglected  to  make  re- 
ports of  the  exchanges  and  plants  of  plaintiff  within 
the  cities  of  Carbondale  and  Marion  and  had  allowed 
plaintiff's  poles  and  wires  to  become  out  of  repair, 
rot  and  decay,  thereby  depriving  plaintiff  and  its  sub- 
scribers of  telephone  connections  from  the  city  of  Car- 
bondale to  other  points  in  Jackson  county,  and  that 
defendant  had  otherwise  failed  to  keep  and  observe 
its  contract;  that  by  reason  of  the  neglect  aforesaid 
on  the  part  of  defendant,  the  property  and  good- will 
of  plaintiff  had  been  damaged  and  it  had  been  hindered 
and  prevented  from  getting  new  subscribers  and  from 
selling  its  shares  of  stock  outside  of  the  cities  of  Car- 
bondale and  Marion. 

Defendant  pleaded  the  general  issue  and  four  ad- 
ditional pleas.  The  first  additional  plea  alleged  that 
one  of  the  principal  considerations  leading  defendant 
to  enter  into  the  contract  was  that  plaintiff  agreed  to 
make  defendant  a  valid  lease  of  ,its  telephone  exchange 
plant  in  the  city  of  Carbondale  which  it  had  failed  to 
do.  The  second  averred  that  the  ordinances  of  said 
city,  granting  the  franchise  to  plaintiff  for  its  tele- 
phone plant,  provided  that  the  same  could  only  be 
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transferred  by  the  payment  of  $5,000  to  the  city ;  that 
plaintiff  did  not  pay  said  sum  and  therefore  said  con- 
tract was  void.  The  third  stated  that  plaintiff  repre- 
sented it  was  the  owner  of  the  telephone  exchange 
plant  in  the  city  of  Marion,  mentioned  in  the  contract, 
and  had  full  right  to  lease  the  same  to  defendant,  and 
would  defend  the  same  against  all  incumbrances  and 
liens,  and  warrants  peaceable  possession  thereof;  but 
that  the  switchboard  at  such  place  had  been  seized  by 
the  sheriff  of  the  county  by  virtue  of  an  execution 
against  plaintiff,  since  which  time  such  switchboard 
had  not  been  in  the  possession  of  defendant;  that  a 
large  number  of  other  articles  and  equipment  compris- 
ing said  exchange  had  also  been  seized  under  execu- 
tion and  that  defendant  had  been  forced  to  pay  the 
mim  of  $500  to  settle  liens  and  incumbrances  against 
said  property.  The  fourth  was  a  plea  of  nul  tiel  cor- 
poration. To  each  of  these  additional  pleas  a  demur- 
rer was  filed  by  plaintiff,  which  was  sustained  by  the 
court  and  defendant  thereupon  elected  to  abide  by  its 
pleas. 

Martin  &  Glenn  and  Schwabtz  &  Hays,  for  appel- 
lant. 

W.  W.  Babb  and  C.  E.  Fbirich,  for  appellee. 

Mb.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Corporations,  S  59* — when  third  person  estopped  to  deny  cor- 
porate existence.  One  who  enters  into  a  contract  with  a  corpora- 
tion and  transacts  business  with  it  in  that  capacity  will  not  be 
heard  to  deny  its  corporate  existence  in  an  action  involvins  an 
alleged  breach  of  the  contract 

2.  Contracts,  §  360* — when  plea  not  demurrable.  Pleas  which 
8i3t  up  as  partial  defense  to  an  action  for  damages  for  breach  of 

•Sm  nilnolt  Notes  Dlsest,  Vols.  XI  to  XV,  and  CumohitlTe  <|iiartorlj, 
topic  and  tection  number. 


Fourth  District — May,  1915.  171 

Biggs  T.  Carbondale  Building,  L.  &  H.  Ass'n,  194  111.  App.171. 

_^ i_ 

contract,  facta  whkh  have  arisen  since  the  contract  was  entered 
into  and  show  failure  to  keep  material  provisions  of  the  contract, 
are  not  demurrable. 

3.  iNSTBUcnoNS,  f  129* — what  are  requisites  of  instruction  di- 
recting a  verdict.  If  an  instruction  in  an  action  of  assumpsit  for 
damages  for  breach  of  a  contract  directs  a  verdict  for  either  party  or 
amounts  to  such  a  direction  in  case  the  jury  shall  find  certain  facts, 
it  must  necessarily  contain  all  the  facts  which  will  authorize  the 
verdict  directed,  and  it  is  immaterial  that  it  does  not  undertal^e  to 
instruct  the  jury  as  to  the  whole  case  but  only  as  to  particular 
parts  of  the  contract 

4.  Set-off  ai^d  recoupment,  f  8* — when  damages  may  he  set  off. 
Damages  incurred  by  the  payment  of  liens  upon  a  telephone  ex- 
change and  equipment  which  had  been  seized  under  execution, 
may  properly  be  set  off  in  an  action  of  assumpsit  for  damages  for 
the  breach  of  a  contract  to  lease  the  telephone  system. 


James  Biggs,  Appellee,  y.  Carbondale  Building,  Loan 
&  Homestead  Association,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the  Hon.  W. 
W.  DuRCAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  in  assumpsit  by  James  Biggs  against  the 
Carbondale  Building,  Loan  &  Homestead  Associa- 
tion to  recover  damages  for  breach  of  an  agreement  to 
procure  fire  insurance  on  plaintiff's  property,  whereby 
plaintiff  incurred  loss.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

The  declaration  filed  by  plaintiff,  James  Biggs,  was 
in  assumpsit,  and  contained  the  common  counts  and 
one  special  count.    The  latter  set  out  that  defendant, 
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the  Caxbondale  Building,  Loan  &  Homestead  Asso- 
'  ciation,  was  a  corporation,  nnder  the  laws  of  Illinois, 
relating  to  building,  loan  and  homestead  associations ; 
that  on  January  22,  1910,  eighteen  shares  of  stock  in 
said  association  were  issued  to  him  and  on  that  day 
he  borrowed  of  said  association  the  sum  of  $1,800; 
that  to  secure  said  loan  he  and  his  wife  executed  a 
note  and  mortgage  to  the  association  on  certain  real 
estate  and  also  assigned  to  it  an  insurance  policy  in 
the  **Sun  Insurance  OflSce  of  London '*  for  $1,500, 
dated  August  19,  1908,  for  a  period  of  three  years; 
that  at  the  time  of  making  said  loan  defendant  had 
adopted  the  following  by-law,  pertaining  to  insurance 
.policies,  which  was  then  in  force  and  a  part  of  the 
contract  between  defendant  and  plaintiflP,  to  wit :  '  *  In 
all  cases  where  fire  insurance  policies  have  been  trans- 
ferred to  the  association  as  collateral  security  for 
loans,  and  the  same  are  about  to  expire,  the  secretary 
shall  notify  the  bjorrower ;  and  should  he  or  she  neglect 
or  refuse  to  renew  the  same,  the  secretary  shall,  with- 
out delay,  cause  a  new  policy  to  be  issued  and  shall 
charge  the  same  to  the  borrower  with  his  or  her  next 
monthly  dues,  and  for  each  neglect  of  duty  as  herein 
specified,  the  secretary  shall  be  fined  five  dollars*'; 
that  in  addition  to  said  by-law,  defendant  had  adopted 
the  following  rules  and  regulations  upon  the  same 
subject  ^  **  Borrowers  will  please  keep  insurance  in 
force  and  policy  in  hands  of  secretary,  as  provided  in 
mortgages.  Policy  renewed  and  in  agent's  hands 
will  not  suffice,  as  secretary  has  no  time  to  hunt 
up  policies,  but  will  hereafter,  after  giving  no- 
tice of  expiration,  cause  property  to  be  insured 
in  company  of  his  selection  and  charge  pre- 
mium to  borrower.  Failure  to  pay  insurance 
is  cause  for  foreclosure;"  that  defendant  required 
said  policy  should  be  deposited  with  it,  and  by  its 
agent  agreed  with  and  promised  plaintiff  that  at  the 
expiration  of  the  policy  on  August  19,  1911,  defendant 
would  renew  and  effect  insurance  on  the  dwelling 
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house  on  the  mortgaged  lot  for  $1,500;  that  defend- 
ant failed  to  renew  the  same  or  notify  plaintiff  of  the 
expiration  thereof,  and  on  October  31/ 1913,  the  house 
was  wholly  destroyed  by  fire  without  fault  of  plaintiff ; 
that  at  the  time  of  the  loss  of  said  house,  plaintiff 
owed  a  balance  to  defendant  on  said  note  and  mort- 
gage of  $1,186.78;  that  on  account  of  defendant's  fail- 
ure to  reinsure  the  property  as  it  had  promised  and 
agreed  to  do,  it  had  become  indebted  to  plaintiff  in  the 
sum  of  $1,500,  less  the  amount  of  $1,186.76  due  on  said 
note  and  mortgage  as  aforesaid,  and  the  cost  of  procur- 
ing said  insurance,  which  would  have  been  $12,  leaving 
a  balance  due  of  $301.22,  for  which  amount  suit  was 
brought.  Three  pleas  were  filed  by  defendant  to  the 
declaration, — the  general  issue,  Statute  of  Frauds  and 
^tra.vires. 

On  the  trial  it  was  shown  by  the  proofs  that  the 
stock  was  issued  and  the  loan  perfected,  as  stated  in 
the  declaration,  by  the  assignment  of  stock  and  insur- 
ance policy  and  execution  of  said  note  and  mortgage ; 
that  the  by-laws  contained  the  above  provision  and 
that  the  rules  and  regulations  above  set  out  were 
printed  in  the  pass  book  issued  to  plaintiff;  that  the 
property  was  destroyed  at  the  time  stated  and  that  its 
value  was  much  more  than  $1,500;  that  plaintiff  still 
owed  defendant  $1,186.78  after  deducting  the  value  of 
his  stock;  that  defendant  had  not  notified  plaintiff  of 
the  expiration  of  the  policy  assigned  to  it,  nor  had  it 
caused  another  policy  to  be  issued ;  that  the  secretary 
of  the  association  was  ill  at  the  time  defendant  gave 
the  note  and  mortgage  above  referred  to,  and  that 
the  business  was  transacted  on  the  part  of  defendant 
by  one  R.  E.  Benfro,  who  acted  as  secretary  of  de- 
fendant with  its  knowledge  and  consent. 

Plaintiff  testified  that  when  the  loan  was  made, 
Senfro  promised  to  look  after  the  insurance  and  not 
to  let  it  expire;  that  Renfro  said  that  he  would  take 
care  of  it.     Renfro  testified  that  he  did  talk  with 
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plaintLff  about  having  this  old  policy  cancelled  and  a 
new  one  written,  but  that  he  did  not  remember  having 
the  conversation  detailed  by  plaintiff  or  that  he  said 
anything  about  renewing  plaintiff  *s  policy. 

W.  W.  Babb  and  C.  E.  Fbibich,  for  appellant. 

John  M.  Hebbebt,  for  appellee. 

Mb.  Justice  Higbeb  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  DeclBion. 

1.  Bunj)iNQ  AND  LOAN  ASSOCIATIONS,  $  12* — whcn  cofitroct  not  uUra 
vires.  The  plea  of  ultra  vires  is  not  available  as  a  defense  to  an 
action  .^in  assumpsit  for  damages  for  breach  of  an  agreement  to 
procure  fire  insurance  upon  the  expiration  of  a  policy  by  a  member 
of  a  building  and  loan  association  against  the  company,  where 
the  company  has  the  authority  to  make  loans  and  provide  for  the 
security  of  the  same  upon  real  estate,  improved  and  unimproved, 
as  the  obtaining  of  insurance  is  but  an  incident  to  such  powers. 

2.  Frauds,  Statute  of,  $  24* — when  not  a  defense.  The  Statute 
of  Frauds  is  not  a  valid  defense  to  an  action  for  damages  by  a  mem- 
ber of  a  building  and  loan  association  against  the  association  for 
failure  to  procure  fire  insurance  upon  the  member's  property  which 
had  been  mortgaged  to  the  association,  because  of  the  fact  that  the 
policy  was  not  to  be  received  for  more  than  a  year  after  a  verbal 
agreement  for  reinsurance  was  made,  where  the  rights  of  the  mem- 
ber were  not  based  solely-  upon  such  verbal  agreement  but  upon 
by-laws,  rules  and  regulations  of  the  association,  providing  for  a 
transfer  of  fire  insurance  policies  as  collateral  security  and  making 
it  the  duty  of  the  treasurer  to  notify  the  member  before  the  policy 
would  expire,  and  upon  his  failure  to  do  so,  to  renew  the  poUcy  and 
charge  the  premium  to  the  borrower. 

•See  nilnoii  Notes  Digest,  Vols.  XI  to  XV,  and  CamvlatlTe  Qoartorlj, 
topic  and  section  number. 
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Belleyille  Savings  Bank  et  al.,  Appellees,  y.  Mercantile 
Trust  Company,  Trustee  et  al.,  Appellants. 

Mereantile  Trust  Company,  Trustee  et  aL,  Appellants, 
y.  Southern  Coal  &  Mining  Company  et  aL,  Ap- 
pellees. 

1.  MoBTGAGES,  S  373* — lohen  mortgage  may  contain  provisions 
governing  foreclosure.  Holders  of  bonds  secured  by  mortgage  haye 
a  rlgbt  to  agree  as  to  the  conditions  upon  which  a  suit  to  fore- 
close the  mortgage  may  be  brought  and  to  make  that  agreement 
a  provlBlon  of  the  mortgage. 

2.  MosTQAGES,  S  373* — effect  of  provisions  in  mortgage  relative  to 
loreclosure.  Under  an  agreement  contained  In  a  mortgage  secured 
by  bonds,  requiring  that  before  suit  upon  such  bonds  or  for  the 
foreclosure  of  the  mortgage  might  be  instituted  by  bondholders 
individually  It  should  be  necessary  that  the  trustee  holding  the 
bonds  and  mortgage  should  be  notified  of  the  default  and  that  a 
written  request  by  a  majority  of  the  bondholders  should  be  made, 
and  that  the  trustee  should  be  given  a  specified  time  to  Institute 
Bult,  held  that  an  action  may  not,  in  the  absence  of  fraud,  be  insti- 
tuted by  a  majority  of  the  minority  of  the  original  bondholders 
who  did  not  agree  to  a  plan  for  the  issue  of  new  bonds,  and  for  the 
substitution  of  such  bonds  for  old  bonds  and  the  giving  of  a  new 
mortgage,  which  was  to  be  a  prior  lien  as  to  all  the  old  bonds  and 
mortgage,  and  which  was  agreed  to  by  ninety  p^r  cent  of  the  holders 
^  the  old  bonds,  where  there  was  no  intention  upon  the  part  of 
such  majority  bondholders  that  their  original  bonds  should  be 
cancelled  until  all  the  bonds  of  the  original  issue  had  been  deposited 
'^th  the  trustee  under  the  new  agreement  especially  when  such  an 
ASreement  for  a  new  loan  was  made  to  prevent  financial  disaster 
to  the  corporation. 

3.  Bonds, — when  not  considered  cancelled.  The  bonds  of  the 
niajorlty  of  the  original  bondholders  of  a  corporation  who,  with 
the  Intention  of  saving  the  corporation  from  financial  disaster,  and 
without  fraud,  In  an  agreement  for  a  new  loan  by  the  giving 
of  a  new  mortgage  and  bonds  which  were  to  be  a  prior  lien  over 
the  first  issue,  cannot  be  considered  as  cancelled  by  depositing  them 
with  the  trustee  under  the  new  agreement  where  the  mortgage, 
which  was  a  part  of  the  agreement  provided  that  bonds  of  the 
former  issue  should  be  held  by  the  trustee  in  trust  for  the  owners 
and  holders  thereof,  depositing  the  same  with  the  trustee  in  trust 

*8ee  mtnote  NoiM  THgevt,  VoU.  XI  to  XT,  Mid  Camulfttlye  Qaarterly,  Mune 
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for  the  holders  thereof,  as  against  all  bonds  of  the  former  issue 
not  deposited  with  the  trustee,  and  part  of  the  original  issue,  was 
still  outstanding. 

4.  Tbiajl,  S  6* — when  causes  should  be  consolidated.  There  should 
be  a  oonsolidation  of  cases  where  one  suit  is  brought  hj  a  majority 
of  a  minority  of  the  original  bondholders  of  a  corporation  who 
did  not  agree  with  a  plan  of  the  majority  for  a  new  loan,  and  the 
giving  of  a  new  mortgage  and  bonds  which  were  to  be  a  prior  lien 
to  the  old  mortgage  and  bonds,  for  a  foreclosure  of  the  original 
mortgage,  and  another  suit  is  brought  by  the  trustee  at  the  written 
request  of  the  holders  of  the  balance  of  the  bonds  who  represented 
the  majority  of  the  holders  of  the  old  and  new  issue  to  fore- 
close both  mortgages,  the  original  mortgage  providing  that  suit 
might  be  brought  by  the  trustee  upon  the  written  request  of  the 
majority  of  the  bondholders,  and  then  by  such  majority  upon  his 
refusal  to  act  after  a  specified  time. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;   the  Hon. 
Geoege  a.  Cbow,   Judge,  presiding.     Heard  in  this  court  at  the 
'   October  term,  1914.    Reversed  and  remanded  with  directions.    Opin- 
ion filed  May  1,  1915.    Rehearing  denied  July  7,  1915.     Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

EiCHABD  L,  GooDE,  A.  EL  Baeb,  Kramer,  Kramsb  & 
Campbell  and  B.  W.  Eopibquet,  for  appellants. 

■ 

Jamison  &  Thomas  and  Turner  &  Holder,  for  ap- 
pellees. 

Mr.  Justice  Higbeb  delivered  the  opinion  of  the 
court. 

On  October  2,  1905,  the  Southern  Coal  &  Mining 
Company,  an  Illinois  corporation  engaged  in  operat- 
ing large  mining  properties  owned  by  it  in  St.  Clair 
and  Clinton  counties,  Illinois,  issued  bonds  to  the 
amount  of  $1,100,000,  bearing  interest  at  the  rate  of 
five  per  cent,  per  annum,  payable  semi-annually  from 
date  and  evidenced  by  coupons  attached  to  said  bonds. 
The  bonds  were  payable  October  1, 1930,  and  to  secure 
the  payment  of  the  same  the  company  executed  a 
mortgage  on  its  properties  to  the  Mercantile  Trust 
*  Company  as  trustee,  a  Missouri  corporation,  with  its 

*See  nilnols  Notes  Digest,  VoU.  XI  to  XV,  and  Cnmiilatlye  thUMrteilr,  hubo 
topic  and  section  number. 
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office  in  St,  Louis,    This  mortgage  provided,  among 
other  things,  that  the  mortgagor  should  provide  a 
sinking  fund  to  pay  off  said  bonds  and  for  that  pur- 
pose should,  on  the  first  day  of  September,  1907,  and 
annually  thereafter,  pay  a  stipulated  sum  to  the  said 
trustee  and  also  the  manner  in  which  said  sinking 
fund  should  be  used  in  paying  off  the  bonds.     It 
further  provided  that  if  any  interest  on  said  bonds 
should  be  in  default  of  payment  for  six  monthsr  after 
written  demand  therefor,  or  the  stipulated  amounts 
should  not  be  paid  for  said  sinking  fund  for  a  period 
of  three  successive  years,  then  and  in  such  case  all  of 
said  bonds,   principal  and   accrued  interest    should 
become  due  and  payable  upon  a  written  declaration  of 
a  majority  of  the  owners  in  amount  of  the  bonds  out- 
standing being  filed  with  said  trustee ;  that  upon  such 
default  in  interest  or  sinking  fund  the  trustee  upon 
the  written  request  of  such  a  majority  should  have  the 
right  to  proceed  iu  any  court  of  competent  jurisdic- 
tion to  foreclose  the  mortgage  for  the  benefit  of  the 
bondholders,  and  that  such  proceeding  should  at  all 
times  be  subject  to  the  direction  and  control  of  such 
a  majority  of  said  bondholders;  that  no  bondholder 
or  holders  should  have  a  right  to  institute  any  suit  or 
proceedings  at  law  or  in  equity  upon  said  bonds  or 
coupons  or  for  the  foreclosure  of  the  mortgage  or  iu- 
voke  any  other  remedy  without  first  giving  notice  in 
writing    to  the  trustee  of  the  fact  that  default  had 
occurred  and  continued  as  stated  in  the  mortgage,  nor 
unless  a  majority  of  the   bondholders,   in   amount, 
should  make  a  request  in  writing  to  the  trustee  and 
give  him   a  reasonable  opportunity  to  exercise  the 
powers  granted  in  the  mortgage,  nor  unless  the  trustee 
for  thirty  days,  after  the  request  in  writing,  had 
failed  to  institute  said  suit.    Such  notice  and  request 
axe  declared  in  the  mortgage  to  be  conditions  prece- 
dent to  the  execution,  except  by  the  trustee,  of  the 
powers  and  trust  of  the  mortgage  or  to  any  remedy 

Vol.  cxcnr  ii. 
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under  the  mortgage  or  upon  the  bonds  and  coupons. 
Interest  was  paid  on  the  bonds  and  the /sinking  fund 
provided  for  until  1907,  when  on  account  of  depression 
in  financial  matters  there  was  a  default  both  in  the 
interest  and  in  the  provisions  to  be  made  for  the 
sinking  fund.  This  condition  and  the  financial  de- 
pression continued  during  the  years  1908  and  1909, 
so  that  the  mortgagor  was  not  only  unable  to  pay  the 
interest  provided  for  the  sinking  fund  but  its  officers 
also  had  to  borrow  money  to  operate  the  mines.  To 
protect  the  officers  on  said  loans,  the  bondholders 
holding  approximately  three-fourths  of  the  amount  of 
bonds  secured  by  said  mortgage  signed  an  agreement 
that  the  indebtedness  represented  by  such  borrowed 
money  should  be  a  prior  lien  on  said  property  to  their 
mortgage  bonds.  The  additional  indebtedness  so 
incurred,  having  matured,  it  was  decided  by  the  of- 
ficers of  the  mining  company  that  some  other  way  of 
raising  money  to  pay  off  such  indebtedness  and  oper- 
ate the  {)roperty  should  be  devised.  With  this  in  view, 
notices  were  sent  out  and,  in  compliance  therewith, 
stockholders  holding  a  majority  of  the  stock  met  at 
the  company's  office  and  a  committee  appointed  by 
them  submitted  a  plan  for  a  new  bond  issue  of 
$1,500,000  on  the  property  of  the  company,  bearing 
interest  at  the  rate  of  five  per  cent,  per  annum,  matur- 
ing in  1939,  $400,000  of  said  amount  to  be  preferred 
and  to  be  used  to  pay  the  current  indebtedness  and  to 
raise  such  amounts  as  should  be  necessary  to  keep  the 
properties  in  operation,  and  the  remaining  $1,100,000 
of  common  bonds  to  be  exchanged  for  the  bonds  issued 
October  2,  1905.  This  report  and  the  recommenda- 
tions of  the  committee  were  adopted  by  the  stockhold- 
ers attending  said  meeting  and  a  resolution  was 
passed,  authorizing  the  company  to  issue  such  bonds 
for  said  amount  and  afterwards,  in  pursuance  of  this 
resolution,  the  company  did  on  the  first  day  of 
October,    1909,    issue    said    bonds    for    the    sum    of 
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$1,500,000  and  execute  a  mortgage  on  all  its  property 
to  the  Mercantile  Trust  Company,  as  trustee,  to  se- 
cure the  payment  of  the  same.  It  was  realized  by  the 
parties  in  interest  that  it  would  be  impossible  to  get 
an  immediate  exchange  of  the  entire  issue  of  $1,100,000 
of  the  issue  of  October  2,  1905,  for  a  like  amount  of 
the  new  issue  of  common  bonds ;  and  to  protect  those 
who  did  make  the  exchange  and  also  permit  the  early 
use  of  the  $400,000  preferred  bonds,  it  was  provided 
in  the  new  mortgage  as  follows : 

**  Fifty-fourth.  Inasmuch  as  the  common  bonds 
herein  mentioned  are  to  be  issued  for  the  purpose  of 
refunding  the  former  bond  issue  of  said  coal  company 
of  October  1st,  1905,  and  the  due  and  unpaid  coupons 
and  interest  thereon,  and  it  is  not  probable  that  all  of 
the  owners  and  holders  of  the  bonds  of  said  former 
issue  will  be  located  and  their  assent  obtained  to 
deposit  their  holdings  of  said  former  bond  issue  with 
the  trustee  in  exchange  for  said  common  bonds  as 
herein  provided  within  a  reasonable  length  of  time; 
therefore,  whenever  the  owners  of  90  per  cent,  in 
amount  of  the  outstanding  bonds  of  said  former  issue 
shall  deposit  their  bonds,  coupons  and  interest  notes 
with  the  trustee  for  exchange  for  said  common  bonds, 
then  the  trustee  shall  proceed  to  authenticate  and 
deliver  all  of  the  said  preferred  bonds  to  the  coal 
company  to  be  used  as  herein  provided,  ,and  shall  au- 
thenticate and  deliver  said  common  bonds  as  herein 
provided  to  the  owners  of  bonds  and  due  and  unpaid 
interest  coupons  thereon  so  deposited  with  the  trustee, 
as  provided  in  this  mortgage,  and  the  said  bonds  of 
said  former  issue  and  due  and  unpaid  coupons  and  in- 
terest thereon  and  notes  given  for  interest  due  and 
unpaid  on  said  bonds  shall  be  held  by  the  trustee  in 
trust  for  the  owners  and  holders  thereof  depositing 
the  same  with  the  trustee  as  against  all  of  the  bonds 
of  siud  former  issue  and  due  and  unpaid  coupons  and 
interest  thereon  not  deposited  with  the  trustee,  and  the 
bonds,  due  and  unpaid  coupons,  and  interest  on  said 
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former  bond  issue  so  held  by  the  trustee  shall  be 
subject  to  said  preferred  bonds  herein  mentioned,  and 
said  preferred  bonds  shall  be  a  prior  lien  on  the 
property  hereby  mortgaged  as  to  all  of  the  bonds  of 
said  former  issue,  due  and  unpaid  coupons,  and  due 
and  unpaid  interest  thereon  so  held  by  the  trustee  in 
trust,  and  the  trustee  shall  hold  said  former  bonds, 
coupons  and  notes  so  exchanged  for  the  benefit  of  the 
owner  or  owners  of  the  common  bonds  and  coupons 
exchanged  therefor  respectively,  and  a  transfer  or 
assignment  of  any  of  said  common  bonds  and  coupons 
shall  operate  as  and  be  a  transfer  and  assignment  of 
all  right,  title  and  interest  of  the  owner  of  said  com- 
mon bonds  and  coupons  in  and  to  the  bonds,  coupons 
and  notes  held  by  the  trustee,  and  for  which  said 
common  bonds  and  coupons  were  exchanged.  The 
trustee  shall  hold  all  of  said  common  bonds  of  this 
issue  not  used  in  the  exchange  as  aforesaid  for  the 
purpose  of  exchanging  them  for  the  bonds  of  the 
former  issue,  the  due  and  unpaid  coupons  and  interest 
due  thereon,  whenever  the  same  shall  be  presented 
for  exchange  as  herein  provided.  Whenever  all  of  the 
bonds  of  the  former  issue  are  so  exchanged  by  the  trus- 
tee for  the  common  bonds  of  this  issue,  then  the 
trustee  shall  release  and  satisfy  the  former  mortgage 
of  October  1st,  1905,  securing  the  bond  issue  of  that 
date,  and  any  of  the  common  bonds  then  remaining  in 
the  hands  of  the  trustee  shall  be  cancelled  by  the 
trustee  as  herein  provided. '  ^ 

To  carry  out  the  provisions  of  said  section  54,  the 
bondholders  holding  more  than  ninety  per  cent,  of  the 
amount  of  bonds  of  the  issue  of  October  2, 1905,  signed 
an  agreement  which  was  called  the  ''ninety  per  cent, 
agreement,"  consenting  that  when  ninety  per  cent, 
of  the  amount  of  the  bonds  issued  were  deposited 
with  the  trustee,  he  might  deliver  bonds  for  $400,000 
to  the  coal  company  and  exchange  the  bonds  of  the  first 
issue  for  common  bonds  of  the  second  issue  as  pro- 
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vided  in  said  section  54,  and  also  that  the  $400,000  of 
preferred  bonds  should  be  a  prior  lien  upon  the  prop- 
erty of  the  company  to  their  interest  in  the  bonds  of 
the  first  issue  held  by  the  trustee  as  so  provided ;  also 
that  said  former  ooupons  and  notes  given  for  unpaid 
coupons  be  held  in  trust  as  was  also  provided  in  said 
section  54.  Subsequently  $400,000  of  preferred  bonds 
were  authenticated  and  delivered  to  the  coal  company 
by  the  trustee  which  deposited  the  same  with  the 
Mechanics'  American  National  Bank  as  collateral  to 
secure  indebtedness  due  it,  and  also  to  secure  the  pay- 
ment of  funds  procured  to  pay  the  operating  ex- 
penses of  the  company.  Since  the  deposit  of  ninety 
per  cent,  of  the  bonds  of  the  first  issue  with  the 
trastee,  he  has  held  them  uncancelled  for  the  benefit 
of  those  taking  the  common  bonds  in  exchange  there- 
for. In  January,  1911,  L.  D.  Turner  representing  the 
Belleville  Savings  Bank,  of  which  he  was  president 
and  some  private  individuals  who  held  certain  of  the 
bonds  of  the  first  issue  not  deposited  with  the  trustee, 
and  who  had  not  joined  in  the  agreement  to  carry  out 
the  provisions  of  said  section  54  in  the  new  mortgage, 
called  at  the  office  of  the  trustee  and  made  mquiries  in 
regard  to  the  payment  of  interest  on  the  bonds  held 
by  them  and  the  condition  of  the  sinking  fund.  There 
was  a  general  conversation  between  Judge  Goode, 
general  counsel  for  the  trustee,  and  Mr.  Turner  in 
regard  to  the  matters  of  inquiry  above  mentioned,  and 
Mr.  Turner  testified  upon  the  trial  that  Judge  Goode 
told  him  that  he  agreed  ''that  the  Trust  Company  is 
in  a  position  that  they  cannot  act,  but  you  can." 
Judge  Goode  in  his  testimony  stated  that  he  had  no 
recollection  of  making  any  such  statement,  but  that  if 
he  did  make  such  a  remark  his  meaning  was  that  the 
trustee  could  not  act  until  requested  to  do  so  but  that 
Mr.  Turner  was  in  a  position  to  take  steps  towards 
presenting  tlie  request,  as  provided  by  the  mortgage. 
It  is  not  contended  that  any  written  request  was  made 
on  the  trustee  by  Mr.  Turner  or  those  he  represented 
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to  foreclose  the  mortgage.  Shortly  following  this, 
the  savings  bank  and  other  parties,  holding  some 
$14,000  of  the  unexchanged  bonds  of  the  first  issue, 
brought  a  suit,  which  is  known  as  ^'No.  3048,*'  to  fore- 
close the  fij'st  mortgage.  A  motion  to  dismiss  this  bill 
was  denied  and  the  bill  was  later  amended.  As  it 
was  amended  the  bill  alleged  that  the  company  had 
mismanaged  the  property ;  that  judgment  had  been  ob- 
tained against  it  on  past  due  coupons  { that  complain- 
ants had  demanded  their  interest  and  made  demand  in 
writing  on  the  trustee  to  take  steps,  or  join  with 
complainants  to  take  steps,  to  declare  the  whole  of  the 
original  mortgage  indebtedness,  principal  as  well  as 
interest,  due,  and  to  foreclose  said  first  mortgage,  but 
that  they  were  informed  by  the  trustee  that  by  accept- 
ing the  trust  under  the  second  mortgage  it  was  so 
bound  by  the  provisions  of  said  mortgage  that  it  could 
not  take  the  steps  required  but  that  complainants 
could  do  so  on  their  own  behalf. 

It^was  the  theory  of  the  bill  and  the  court  was  asked 
to  hold  that  the  bonds  deposited  under  the  ninety  per 
cent,  agreement  in  exchange  for  the  common  bonds 
were  thereby  cancelled,  and  that  the  bonds  of  the  first 
issue  not  so  deposited  were  a  prior  lien  on  all  of  the 
property  of  the  company  covered  by  the  first  mort- 
gage. A  demurrer  to  the  amended  bill  was  over- 
ruled, an  answer  and  replication  filed  and  the  case 
referred  to  the  master  in  chancery  to  take  the  proof. 
Bondholders  holding  about  $53,000  of  the  unexchanged] 
bonds  of  the  ^first  issue  and  who  had  not  signed  the 
ninety  per  cent,  agreement  deposited  their  bonds  with 
the  master  in  chancery  and  made  proof  of  the  same. 
While  the  case  was  still  pending  before  the  master  in 
chancery,  a  meeting  was  held  by  the  bondholders  who 
had  signed  the  ninety  per  cent,  agreement,  and  a 
committee  appointed  to  represent  them.  The  bond- 
holders owning  a  majority  of  the  amount  of  the  first 
issue  and  of  the  common  bonds  of  the  second  issue 
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served  a  written  request  on  the  trustee  to  declare  the 
entire  debt  of  the  first  issue  of  bonds  and  to  proceed 
to  foreclose  the  mortgage.  In  compliance  with  this 
request  the  trustee  in  connection  with  the  committee 
of  bondholders  filed  a  bill  to  foreclose  such  mortgage, 
the  proceedings  being  known  here  as  '*No.  4006.'* 
This  bill  set  out  the  facts  leading  up  to  the  issuing  of 
•  the  second  mortgage  and  the  common  and  preferred 
bonds  secured  thereby,  the  provisions  of  section  54 
of  said  mortgage,  the  signing  of  the  ninety  per  cent, 
agreement  and  the  deposit  of  ninety  per  cent,  of  the 
amount  of  the  original  issue  with  said  trustee,  in 
accordance  with  said  agreement  and  said  section  54. 

The  prayer  of  the  bill  was  that  an  accounting  be 
taken  of  the  debt  due  the  Mechanics*  American 
National  Bank,  for  which  the  preferred  bonds  were 
pledged  as  security;  that  in  case  a  foreclosure  and 
sale  of  the  premises  should  produce  enough  money  to 
pay  the  debt  in  full ;  that  out  of  the  sum  received  the 
holders  of  those  bonds  who  did  not  join  in  the  ninety 
per  cent,  agreement  and  deposit  their  bonds  with  the 
trustee  should  first  be  paid  in  full;  that  out  of  the 
remainder  the  amount  due  the  Mechanics'  American 
National  Bank,  which  held  the  $400,000  preferred 
bonds  as  collateral,  be  paid  in  full  and  that  the  re- 
mainder should  be  distributed  among  the  bondholders 
who  signed  the  ninety  per  cent,  agreement  and  de- 
posited their  bonds  with  the  trustee  in  exchange  for 
the  common  bonds ;  but  in  case  there  was  not  suflScient 
to  pay  the  whole  debt,  the  bondholders  not  signing  the 
agreement  and  depositing  their  bonds  with  the  trustee 
should  be  paid  their  pro  rata  share  of  the  proceeds  of 
sale,  the  same  as  if  all  the  first  issue  was  in  the  hands 
of  the  bondholders  and  the  second  issue  had  never 
been  issued^  and  that  out  of  the  remainder,  the  debt 
due  the  Mechanics'  American  National  Bank  should  be 
paid  and  the  balance,  if  any,  be  pro  rated  among  the 
bondholders  signing  the  ninety  per  cent,  agreement. 
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After  this  suit  was  filed  a  motion  was  made  by  the 
Mercantile  Trust  Company,  and  later  by  all  the  com- 
plainants in  the  second  bill,  to  consolidate  the  two 
cases  and  that  the  trustee  be  given  full  charge  and 
control  of  the  same.  This  motion  was  denied  by  the 
court,  but  the  decree  contained  the  following  reference 
thereto  after  reciting  the  denial  of  the  motion: 
**  Except  that  it  is  the  order  and  decree  of  the  court 
that  for  the  purpose  of  this  decree  and  for  the  purpose 
of  defining  the  respective  rights  of  the  parties  in  said 
cause  and  to  that  extent  the  consolidation  of  said 
causes  takes  place."  And  it  was  also  further  ordered 
that  said  cases  be  consolidated  for  the  purpose  of 
appealing  from  the  decree  entered  therein.  Separate 
reports  were  made  by  the  master  in  chancery  in  the 
two  cases,  to  which  objections  were  filed  with  the  mas- 
ter which,  being  overruled,  were  filed  with  the  court  as 
exceptions  and  they  having  also  been  overruled.  A 
single  decree  was  entered  by  the  court  covering  its 
fijidings  as  to  both  cases. 

The  master  in  his  report  found  the  facts  showing 
the  history  of  the  various  transactions  relative  to  the 
case  substantially  as  above  set  forth.  He  also  found 
that  there  was  no  evidence  of  mismanagement  of  the 
affairs  of  the  company  as  was  alleged  in  the  bill;  that 
there  was  no  provision  in  the  second  mortgage,  by 
which  the  bonds  of  the  first  issue  held  in  trust  by  the 
trustee  and  for  which  exchange  had  been  made,  could 
be  returned  to  the  holders  of  the  bonds  exchanged; 
that  the  exchange  of  bonds  was  a  bona  fide  exchange 
and  the  holders  of  bonds  of  the  second  issue  could  not 
have  the  first  issue  returned  to  them  except  by  the 
unanimous  consent  of  all  the  holders  of  the  bonds  of 
the  second  issue,  the  trustee  and  the  Southern  Coal 
and  Mining  Company.  He  further  found  that  com- 
plainants in  No.  3048  did  not  give  a  notice  in  writing 
signed  by  a  majority  of  all  the  outstanding  bondhold- 
ers of  the  issue  to  the  trustee  to  foreclose  the  mort- 
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gage,  and  that  no  such  notice  in  writing  was  given 
signed  by  a  majority  of  the  owners  of  the  $63,000  in 
bonds  not  exchanged;  that  the  trusteeship  of  the 
trustee  in  the  second  mortgage  was  inconsistent  with 
that  of  the  first  and  therefore  it  was  not  necessary  for 
a  majority  of  the  owners  of  the  $63,000  of  bonds  of  the 
first  issue  outstanding  to  give  notice  in  writing  to  the 
trustee  before  bidnging  suit;  that  the  complainants 
in  the  first  bill.  No.  3048,  who  are  owners  of  bonds  to 
the  amount  of  $63,000,  who  did  not  sign  the  ninety  per 
cent,  agreement  and  did  not  deposit  their  bonds  with 
the  trustee,  have  a  prior  lien  to  all  other  holders  of 
the  issue  of  1905  and  are  entitled  to  be  paid  in  full 
before  any  of  the  other  bondholders  who  did  deposit 
their  bonds  with  the  trustee  are  paid  anything.  He 
farther  found  the  amount  due  on  all  the  bonds  of  the 
first  issue  and  recommended  a  decree  as  prayed  for 
in  the  first  bill.  The  court  in  addition  to  overruling 
the  exceptions  to  the  master's  report  found  that  all 
the  material  allegations  in  the  bill  as  amended  in  No. 
3048  were  substantially  true  and  the  equities  were 
with  the  complainants  therein ;  that  prior  to  the  filing 
of  the  first  bill,  representatives  of  the  trustee  had 
stated  to  the  party  representing  the  complainants  that 
it  was  so  situated  it  could  not  act  upon  their  request 
to  foreclose  the  mortgage  of  1905 ;  that  by  accepting  the 
trust  under  the  mortgage  of  1909,  the  trustee  assumed 
a  position  which  in  law  prohibited  it  from  acting  as  an 
impartial  trustee  in  the  mortgage  of  1905  as  to  the 
holders  of  those  bonds  of  the  first  issue  who  did  not 
consent  to  exchange  them  for  the  common  bonds  of  the 
second  issue.  The  court  further  found  that  there  was 
due  the  complainants  in  No.  3048  on  their  bonds  of 
the  first  issue  with  accumulated  interest  on  the  date 
named,  the  sum  of  $65,648.82,  and  decreed  that  the 
Southern  Coal  &  Mining  Company  pay  this  amount 
and  that  in  default  thereof,  the  premises  be  sold  and 
that  out  of  the  proceeds  such  bonds  be  paid  before 
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anything  should  be  paid  on  the  other  bonds  of  the 
issue  of  1905.  And  it  was  further  decreed  that  the 
master  in  chancery  out  of  the  proceeds  of  sale,  pay 
the  complainants  in  No.  3048  the  amount  due  on  their 
bonds  and  that  he  bring  the  surplus  money  arising 
from  the  sale  into  court  for  the  further  order  of  the 
court.  From  this  decree  so  entered,  the  defendants 
in  cause  No.  3048  and  the  complainants  in  cause  No. 
4006  prayed  and  perfected  an  appeal  to  this  court  and, 
as  above  stated,  the  court  ordered  that  for  the  pur- 
poses of  such  appeal  the  two  causes  were  consolidated 
and  both  of  said  causes  might  be  appealed  by  the  giv- 
ing of  the  bond  therein  provided  for. 

It  is  contended  by  appellants  that  the  findings  of 
the  court  were  not  sustained  by  the  evidence;  that 
the  decree  is  inequitable  and  not  sustained  by  the  law 
and  the  evidence;  that  the  court  erred  in  not  sustain- 
ing the  motion  to  dismiss  the  bill  in  suit  No.  3048;  in 
not  granting  the  motion  to  consolidate  said  suits  and 
permit  the  trustee  to  take  charge  and  control  of  the 
same  when  consolidated,  and  in  holding  that  the  bonds 
held  by  the  complainants  in  No.  3048  and  other  bond- 
holders who  did  not  sign  the  ninety  per  cent,  agree- 
ment, and  did  not 'deposit  their  bonds  with  the  trustee, 
are  the  only  outstanding  bonds  of  the  issue  of  1905 
and  entitled  to  be  treated  as  a  prior  lien  upon  all  the 
mortgaged  property;  and  that  the  bonds  of  the  issue 
of  1905  deposited  with  the  trustee  under  the  ninety 
per  cent,  agreement  and  under  section  54  of  the  mort- 
gage were  in  effect  cancelled.  The  first  question 
brought  to  the  attention  of  the  court  is  as  to  the  rights 
of  complainants  in  suit  No.  3048  to  maintain  their 
suit,  but  this  question  could  be  of  no  practical  import- 
ance if  the  motion  to  consolidate  the  two  suits  had  been 
sustained.  The  proofs  show  that  complainants  in  that 
suit  did  not  fully  comply  with  section  11  of  the  mort- 
gage of  1905,  which  provided  that  no  holder  or  holders 
of  any  bond  or  bonds  or  coupons  secured  by   the 
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mortgage  should  have  the  right  to  institute  proceed- 
ings to  foreclose  the  mortgage,  or  for  any  other  rem- 
edy upon  said  bonds  under  the  mortgage,  without  first 
giving  notice  in  writing  to  the  trustee  of  the  fact  that 
default  had  occurred,  nor  unless  the  holders  of  a 
majority  in  amount  of  the  bonds  outstanding  should 
make  a  request  in  writing  to  the  trustee,  and  afford 
such  trustee  a  reasonable  opportunity  to  exercise  the 
powers  granted,  nor  unless  the  trustee  should,  after 
thirty  days  after  sucli  request  in  writing,  fail  to  do 
so.    But  the  contention  of  appellees  is  that  the  bonds 
of  the  first  issue  deposited  with  the  trustee,  by  virtue 
of  provision  No.  54  of  the  new  mortgage  and  the  ninety 
per  cent-   agreement  made  in  connection  therewith, 
were  cancelled  and  that  substantially  all  of  the  bonds 
of  the  first  issue  remaining  in  force  were  those  held 
by  appellees ;  that  appellees  or  a  majority  of  them  act- 
ing through  Mr.  Turner,  the  president  of  the  Belle- 
vUle  Savings  Bank,  had  in  effect  made  a  demand  on 
the  trustee  to  foreclose  the  mortgage  and  that  the 
trustee  had  refused  to  do  so,  and  that  therefore,  in 
substance,  the  terms  of  such  section  11  of  the  first 
mortgage  had  been  complied  with  before  the  suit  was 
instituted.     It  therefore  becomes  of  interest  to  de- 
termine here  what  the  effect  of  depositing  bonds  under  ^ 
the  first  issue  with  the  trustee  under  section  54  of 
the  mortgage   and  the  ninety ,  per  cent,    agreement 
really  was,  with  a  view  of  iascertaining  whether  such 
action  in  effect  cancelled  the  bonds  so  deposited,  and 
this  appears  to  be  the  main  question  to  be  decided  in 
the  case. 

We  find  upon  an  examination  of  the  provisions  of 
section  54  of  the  second  mortgage  and  of  the  ninety 
per  cent,  agreement  that  the  same  did  not  provide  for 
a  cancellation  of  the  bonds  to  be  deposited  until  all  of 
the  bonds  of  the  first  issue  had  been  so  exchanged, 
but  on  the  contrary  ^the  provision  of  the  mortgage, 
which  was  made  a  part  of  the  ninety  per  cent,  agree- 
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ment,  expressly  provides  that  **saijd  bonds  of  said 
former  issue  and  due  and  unpaid  coupons  and  interest 
thereon,  and  notes  given  for  interest  due  and  unpaid 
on  said  bonds,  shall  be  held  by  the  trustee  in  trust  for 
the  owners  and  holders  thereof,  depositing  the  same 
with  the  trustee  as  against  all  of  the  bonds  of  said 
former  issue,  and  due  and  unpaid  coupons  and  in- 
terest thereon  not  deposited  with  the  trustee.*'  It 
would  thus  appear  that  said  bonds  were  not  to  be 
cancelled  until  the  whole  issue  had  been  deposited  with 
the  trustee,  but  were  to  be  held  for  the  protection  of 
those  depositing.  The  language  used  does  not  appear 
to  indicate  that  there  was  any  intention  on  the  part 
of  those  entering  into  the  agreement  that  those  de- 
positing the  bonds  should  surrender  their  right  to 
an  equal  interest  in  the  mortgaged  property,  accord- 
ing to  the  amount  of  bonds  deposited,  with  the  bond- 
holders not  entering  into  such  agreement.  It  is  ap- 
parent that  the  coal  company  was  in  distress  and  its 
property  and  the  interests  of  the  bondholders  in 
jeopardy.  To  save  the  property  and  the  business  not 
only  for  themselves,  but  equally  for  all,  bondholders 
holding  approximately  $1,045,000  of  the  bonds  of  the 
first  issue  entered  in  the  new  undertaking.  They  did 
nothing  to  effect  the  rights  of  those  not  joining  with 
them  unless  it  be  to  strengthen  their  security.  It  was 
an  arrangement  whereby  those  entering  into  it  might 
undertake  additional  obligations  and  suffer  additional 
loss,  but  in  any  event  those  remaining  out  could  not 
be  injured.  It  is  true  that  certain  of  the  bondholders 
had  incurred  personal  obligations  to  some  extent  to 
protect  the  interests  of  all  alike.  It  is  charged  in  the 
bill  that  the  directors  and  oflScials  of  said  mining  com- 
pany and  said  trustee  and  said  Mechanics'  American 
National  Bank  were  combining  and  confederating  to- 
gether for  the  purpose  of  defeating  the  just  claims  of 
complainants,  and  were  attempting  to  and  were  de- 
stroying and  rendering  worthless  their  security,  but 
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the  court  while  finding  generally  with  the  complainants 
in  bill  No.  3048,  by  its  approval  of  the  master 's  report 
specially  found  that  there  was  no  evidence  of  mis- 
management on  the  part  of  the  officers  of  the  company, 
and  we  have  found  no  proof  in  the  record  to  establish 
the  claim  that  the  parties  above  mentioned  had  con- 
federated to  do  or  were  doing  anything  to  further 
their  own  interests  at  the  expense  of  appellee  and 
those  bondholders  similarly  sitilated.  Under  these 
droamstances  we  feel  that  the  principles  of  equity 
impel  us  to  hold  that  the  bonds  of  the  first  issue  de- 
posited with  the  trustee,  under  the  ninety  per  cent, 
agreement  and  according  to  the  provisions  of  section 
54  of  the  new  mortgage,  are  not  to  be  considered  as 
cancelled,  but  that  so  far  as  their  relations  to  the  other 
bonds  not  deposited  are  concerned,  they  must  be 
considered  of  like  force  and  eflfect.  Therefore,  so  far 
as  appellees  are  concerned,  all  the  bonds  of  the  first 
issue  w^re  in  force,  and  before  the  trustee  could  be 
required  to  bring  the  suit  to  foreclose  the  mortgage  se- 
curing the  same,  the  holders  of  such  bonds  were  re- 
quired to  comply  with  section  11  of  the  first  mortgage 
above  referred  to Jn  the  matter  of  notice  to  the  trustee. 
Cook  on  Stock  and  Stockholders  and  Corporation  Law 
(3rd  Ed.)  vol.  2,  sec.  826.  Thompson  on  Corporations 
(2nd  Ed.)  vol.  3,  sees.  2636,  2637.  Holders  of  bonds 
secured  by  mortgage  have  a  right  to  agree  as  to  the 
conditions  upon  which  a  suit  to  foreclose  the  mortgage 
may  be  brought  and  to  make  that  agreement  a  pro- 
vision of  the  mortgage  so  that  persons  buying  the 
bonds  may  know  what  their  rights  are  in  that  regard. 
Venner  v.  Chicago  City  Ry,  Co.,  258  111.  523 ;  Belleville 
8av.  Bank  v.  Southern  Coal  &  Mining  Co.  173  111.  App. 
250.  We  are  therefore  of  opinion  that  the  holders  of 
the  bonds  not  deposited  with  the  trustee  under  the 
ninety  per  cent,  agreement  and  represented  by 
appellees  were  not  empowered  to  compel  the  trustee 
to  bring  suit  to  foreclose  the  mortgage,  nor  do  we 
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think  that  such  holders  in  the  absence  of  fraud,  as  is 
the  case  here,  would  be  authorized  to  bring  suit  in 
foreclosure  under  such  circumstances  in  their  own 
names. 

In  the  proceedings  which  resulted  in  the  decree 
from  which  the  appeal  has  been  taken  to  this  court, 
there  were  two  suits  pending,  one  by  the  holders  of 
the  bonds  issued  under  the  first  mortgage,  which  had 
not  been  deposited  with  the  trustee  under  the  ninety 
per  cent,  agreement  and  which  amounted  to  approxi- 
mately $55,000.  The  other  was  brought  by  the  trustee 
at  the  written  request  of  the  holders  of  the  balance 
of  said  bonds  who  represented  a  majority  of  the 
bondholders  of  the  old  and  the  new  issue  to  foreclose 
both  mortgages.  After  this  bill  was  filed,  that  part  of 
it  which  asked  for  the  foreclosure  of  the  first  mortgage 
must  be  treated  as  being  for  the  benefit  of  all  holders 
of  bonds  under  that  mortgage,  and  the  court  should 
have  sustained  the  motion  made  by  appellant  to  con- 
solidate the  two  cases.  It  is  true  that  the  trustee  oc- 
cupied a  position  which  was  not  favorable  to  the  relief 
asked  for  by  appellees,  and  for  that  reason  we  think 
that  while  the  two  cases  should  have  been  consolidated, 
the  bill  of  appellees  should  not  after  that  time  have 
been  dismissed,  but  that  it  should  be  permitted  to 
stand  in  the  nature  of  a  cross-bill  for  the  purpose  of 
setting  forth  the  claims  of  appellees  and  to  give  them 
the  opportunity,  if  possible,  of  establishing  their 
rights  as  therein  set  forth.  As  a  matter  of  fact,  while 
refusing  to  permit  the  two  cases  to  be  consolidated 
generally,  the  court  did  consolidate  them  for  the  pur- 
poses of  the  decree  and  the  appeal,  which  in  part  ac- 
complished what  was  proper  to  be  done  under  the 
circumstances.  In  conformity  with  our  views  as  above 
expressied,  the  decree  will  be  reversed  and  the  cause 
remanded  with  directions  to  the  trial  court  to  order 
said  causes  to  be  consolidated  and  to  enter  a  decree 
foreclosing  the  first  mortgage  as  prayed  for  in  the 
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bill  in  No.  4006,  and  said  decree  should  further  provide 

that  in  case  of  a  sale  to  satisfy  such  indebtedness, 

there  should  be  paid  out  of  the  proceeds :    First,  the 

costs  of  suit ;  next,  there  should  be  paid  to  the  holders 

of  bonds  not  deposited  under  the  ninety  per  cent. 

agreement,  their  pro  rata  share  of  said  balance,  based 

on  the  pro  rata  division  of  said  balance  among  all  the 

bonds  secured  by  the  first  mortgage,  said  payment 

not  to  be  in  excess  of  the  amount  due  on  said  bonds 

including  interest;   then   there   should   be   paid    the 

amount  due  the  Mechanics*  American  National  Bank, 

for  which  the  $400,000  of  preferred  bonds  are  held  as 

security;  and  what  remains  should  be  paid  pro  rata 

among  the  bondholders   who  deposited   their  bonds 

with  the  trustee  under  the  ninety  per  cent,  agreement. 

The  decree  should  also  provide  that  when  this  is  done, 

all  of  the  bonds  issued  under  the  second  mortgage 

slionld  be  surrendered  and  cancelled. 

Decree  reversed  and  cause  remanded  with  directions. 


F.  B.  lerrills,  Beeeiyer,  Appellee^  y.  James  J.  Baf ter. 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  frcoa  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Gbobge  a.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Suit  by  F.  B.  Merrills,  receiver  of  the  village  of 
Cahokia,  against  James  J.  Rafter  upon  a  promissory 
note  payable  to  one  Laperch  and  signed  by  defendant 
and  Laperch.  From  a  judgment  for  plaintiff,  defend- 
ant appeals. 

Defendant  contended  that  the  evidence  showed  a 
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failure  of  consideration,  and  that  therefore  he  was 
not  liable  upon  the. note.  The  proof  introduced  by 
plaintiff  showed  that  he  was  duly  appointed  receiver 
of  the  village  of  Cahokia,  and  that  the  note  sued  on  was 
one  of  the  assets  of  said  village.  Defendant  testified 
in  his  own  behalf  that  the  note  was  without  considera- 
tion and  that  he  did  not  get  anything  from  Laperch, 
who  was  at  that  time  supervisor.  On  cross-examina- 
tion, however,  he  stated  that  he  was  then  an  attorney 
for  Laperch  and  represented  him  in  connection  with 
the  fund  in  his  hands  during  his  administration  of 
affairs  as  supervisor;  that  he  signed  the  note  at  the 
request  of  Laperch  and  that  Laperch  was  to  give  it 
back  to  him  but  he  never  did ;  that  it  was  executed  in 
a  bank  in  East  St.  Louis,  and  at  the  time  it  was  ex- 
ecuted Laperch  drew  a  check  on  himself  as  supervisor 
for  the  $50,  but  that  he  did  not  know  what  became  of 
the  money. 

E.  R.  Davis,  for  appellant. 

Frederick  E.  Merrills,  for  appellee. 

Mb.  Justice  Hiobee  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bixxs  Ain)  W0TE8,  S  50* — when  defense  of  toant  of  considera- 
tion not  available.  The  defense  of  failure  of  consideration  is  not 
available  to  one  who  with  a  supervisor  signs  a  note  payable  to 
the  supervisor  in  his  official  capacity,  the  latter  drawing  a  check 
upon  himself  as  supervisor  for  the  amount  of  the  note,  and  such 
note  is  in  the  hands  of  a  third  person*  although  such  signer  himself 
receives  no  part  of  the  funds  secured  by^the  supervisor  individually. 

2.  Costs,  §  73 • — token  cost  of  additional  abstract  may  be  taxed. 
Where  the  abstract  of  record  filed  by  appellant  is  so  incomplete 
and  insufficient  as  to  make  It  necessary  for  appellee  to  flla  an 
additional  abstract  to  enable  the  court  to  consider  the  merits  of  the 
case,  the  costs  of  such  additional  abstract  may  be  taxed  against 
appellant 


•See  nilnots  Notes  Di^eet,  VoU.  XI  (o  XV,  and  CnmiiUitlTe  Quarterly 
tople  and  eectlon  number. 
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Lottae  Amt,  Appellee,  t.  East  St.  Louis  Railway  Com- 

pany.  Appellant. 

(Not  to  be  reported  in  fnll.)  , 

App«a  from  tke  City  Ccmrt  of  Bast  St  Lonls;  tli«  Hon.  W.  M. 
Vinnfiirais,  Jadga*  preaidiac^.  Heard  la  this  court  at  the  Octo- 
ber tana,  1914.    AiDnned.    Opiuloa  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  by  Louise  Aur  against  East  St.  Lbnis  Bail- 
way  Company  for  damages  for  personal  injuries 
sustained  in  endeavoring  to  alight  from  a  moving 
street  car.  From  a  judgment  for  plaintiff  for  $1,500, 
defendant  appeals. 

Defendant  operated  a  street  car  line  in  East  St. 
Louis  having  double  tracks  on  Thirteenth  street  run- 
ning north  and  south,  over  which  were  operated  the 
cars  of  the  Lansdowne  division,  which  go  straight 
through  on  that  street,  and  also  other  cars  which  turn 
west  on  Lynch  avenue,  a  street  crossing  Thirteenth 
street  at  right  angles.  It  was  the  custom  of  defendant 
to  stop  its  Lansdowne  cars  at  Lynch  avenue  at  the 
far  side  of  the  street  for  receiving  and  letting  off 
passengers.  On  the  morning  of  November  17,  1913, 
plaintiff,  5a  woman  sixty-two  years  of  age,  took  a 
Lansdowne  ear  going  south  towards  Lynch  avenue  on 
Thirteenth  street  intending  to  change  at  Lynch  avenue 
to  a  car  going  west  on  the  Granite  City  line.  As  her 
car  approached  Lynch  avenue,  about  five  minutes  be- 
fore six  o'clock,  it  being  quite  dark,  she  gave  the  signal 
for  it  to  stop  by  pushing  the  electric  button,  causing 
the  bell  to  ring,  and  just  as  her  car  went  on  to  Lynch 
avenue  on  the  west  track,  a  car  going  to  Granite  City 
approached  from  the  south  on  the  east  track  and  made 
the  turn  into  Lynch  avenue,  crossing  the  track  along 
which  the  car  plaintiff  was  on  was  proceeding  ahead 
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of  that  car,  and  compelling  her  car  to  slow  down  or 
stop,  to  permit  the  other  to  pass  clear.  As  it  did  so, 
some  three  or  four  passengers  alighted  and  went  to 
the  Granite  City  car,  among  them  being  appellee  who, 
in  attempting  to  get  off  the  car,  was  thrown  forward 
onto  the  street  and  received  severe  injuries.  The 
place  where  she  was  thrown  off  was  some  six  feet 
south  of  the  north  curb  of  Lynch  avenue,  which  was 
not  the  accustomed  place  for  the  car  to  stop  to  receive 
and  discharge  passengers,  and  that  fact  waa  shown  to 
be  known  to  appellee,  who  had  made  the  trip  many 
times. 

It  was  shown  that  the  conductor  at  the  time  in  ques- 
tion was  in  the  middle  of  the  car  collecting  fares,  and 
that  neither  he  nor  the  motorman  were  paying  any 
attention  to  the  persons  getting  off  of  their  car. 
Plaintiff  testified  that  after  she  pushed  the  button 
she  got  up  and  went  to  the  platform  and  stood  there 
until  the  car  stopped,  when  she  attempted  to  alight; 
that  she  was  upon  the  top  step  and  was  stepping  off 
with  her  right  foot,  when  the  car  started  and  she  was 
thrown  into  the  street.  It  was  her  intention  to  take 
the  Granite  City  car  •  which  was  waiting,  as  did  the 
others  who  had  left  the  car  she  was  on. 

There  was  no  substantial  controversy  as  to  the  facts 
in  the  case  except  as  to  those  which  bore  upon  the 
question  as  to  whether  the  car  was  in  fact  stationary 
or  in  motion  at  the  time  of  the  injury.  Upon  this 
question  five  witnesses  testified  for  plaintiff  that  the 
car  was  standing  still  when  she  attempted  to  alight 
therefrom,  while  five  for  defendant  testified  that  at 
that  time  the  car  was  moving  slowly. 

Babthel,  Fabmeb  &  Klingel,  for  appellant. 
C.  B.  Thomas  and  E.  J.  Vbrlie,  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  fhe 
court. 
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Aur  Y.  East  St  Louis  Railway  Co.,  194  111.  App.  193. 

Abstraet  of  the  Decision. 

L  Gabriebs,  i  278** — duty  to  passengers.  The  duty  of  a  common 
carrier  to  look  for  the  safety  and  protection  of  its  passengers,  so 
far  as  it  can,  consistent  with  the  proper  operation  of  its  cars,  is 
of  high  character. 

2.  Cabriebs.  fi  435** — when  passenger  not  negligent  in  alighting, 
A  street  car  passenger  is  not  guilty  of  negligence  per  se  in  attempt- 
ing, as  did  other  passengers,  to  get  off  the  car  before  it  reached 
its  customary  stopping  place  at  the  opposite  of  a  cross  street, 
where  she  had  given  the  signal  to  stop  and  had  gone  to  the  platform 
and  the  car  had  come  to  a  standstill  while  waiting  for  a  car  on  the 
intersecting  street  to  pass,  Imd  the  conductor  was  busy  collecting 
fares  and  paying  no  attention  to  the  people  getting  off  the  car. 

3.  Cabriebs,  fi  401* — duty  to  passengers  alighting  at  other  tJian  ^ 
customary  stopping  place.  '  It  is  the  duty  of  the  employees  of  a 
street  car  company,  who  have  notice  of  the  tendency  of  passengers 
to  get  off  street  cars  when  they  stop  before  reaching  the  customary 
point,  to  exercise  a  reasonable  degree  of  care  to  ascertain,  before 
patting  in  motion  a  car  which  has  stopped  before  reaching  its 
customary  stopping  place,  whether  passengers  attempting  to  get  off 
the  car  are  in  a  safe  position. 

4.  Appeal  and  erbob,  fi  1489* — when  exclusion  of  evidence  harm- 
leu.  The  rejection  of  evidence,  in  an  action  by  a  street  car  pas- 
senger for  damages  for  injuries  received  as  a  result  of  the  passen- 
ger attempting  to  get  off  at  the  near  side  of  the  street  when  the 
car  stopped  instead  of  at  the  far  side,  its  customary  stopping  point, 
as  to  whether  the  car  had  stopped  to  let  anyone  off  or  to  receive 
passengers  before  plaintiff  fell,  or  whether  It  was  customary  to  stop 
cars  at  the  near  side  of  the  crossing  for  passengers  to  get  off,  is 
not  material  error  where  the  testimony  of  the  plaintiff  on  cross- 
examination  was  that  the  regular  stopping  place  was  on  the  far 
side  of  the  street 

5.  Damages,  {  132** — when  verdict  not  excessive.  A  judgment  for 
11,500  having  been  rendered  by  a  remittitur  to  such  sum  from  $3,000, 
in  an  action  for  personal  injuries,  will  not  be  deemed  excessive 
where  it  appears  that  the  plaintiff  was  sixty-two  years  of  age;  that 
she  was  working  by  the  day;  that  her  wrist  had  been  so  injured 
that  she  could  not  go  back  to  work  and  had  been  in  that  condition 
for  six  mcmths  at  the  time  of  trial;  that  she  could  not  reach  up  with 
her  hand  and  that  things  dropped  from  it  when  she  attempted  to 
nse  it,  and  there  was  expert  testimony  to  the  effect  that  the  Injury 
was  permanent. 
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Hardy  ▼.  Alexander,  194  III  App.  196. 


Harold  G.  Hardy,  Appellee^^  y.  A.  J.  Alexander,  Appel- 
lant. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Marlon  county;  the  Hon.  Alb^bt 
M.  Rose,  Judge^  presiding.  Heard  \n  this  court  at  the  October  term* 
1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  Ca8e. 

Action  by  Harold  C.  Hardy  against  A,  J.  Alexander 
to  recover  $70  claimed  to  have  been  loaned  defendant. 
A  jury  returned  a  verdict  in  favor  of  plaintiff  and 
judgment  for  $70  and  costs  was  entered  against  de- 
fendant, from  which  an  appeal  was  taken. 

No  witnesses  were  examined  on  the  part  of  defend- 
ant. The  plaintiff  testified  that  he  was  in  the  employ 
of  defendant;  that  the  plaintiff  gave  defendant  a 
check  for  $70  to  make  up  the  amount  the  latter  paid 
to  one  Carter  on  a  horse  deal ;  that  the  defendant  took 
back  a  bill  of  sale  on  the  horses.  That  subsequently 
there  was  a  lawsuit  between  defendant  and  Carter,  in 
which  the  latter  claimed  the  right  to  redeem  the  horses, 
while  defendant  claimed  there  was  an  outright  sale 
to  him.  In  tl^tt  case  the  court  found  that  Carter  had 
the  right  to  redeem,  and  thereafter  he  paid  appellant 
$45.55.  Plaintiff  testified  that  defendant  said  to  him 
at  the  time  he  got  the  money:  **You  let  me  have  this 
money  and  if  I  make  any  money,  why,  I  will  pay  you 
well  for  the  use  of  it,  but  if  I  don^t  make  any  you 
cannot  lose  any.  I  will  stand  between  you  and  all 
danger.^'  Plaintiff  was  a  witness  in  the  Carter  case, 
and  there  made  statements  to  some  extent  inconsist- 
ent with  the  claim  th^t  defendant  owed  him  the  $70. 
In  the  case  at  bar,  plaintiff  swore  positively  that  de- 
fendant owed  him  this  amount,  and  in  that  respect 
he  was  not  contradicted. 
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Defendant  contended  that  the  transaction  was  a 
partnership  venture  between  him  and  plaintiff;  and 
that  he  had  paid  out  in  fees  and  expenses  in  litigation, 
concerning  the  horses,  as  much  as  he  received  from 
Carter,  and  that  plaintiff  should  bear  the  loss. 

W.  G.  MuEPHEY  and  L.  B.  Skippeb,  for  appellant, 

Jonas  &  Haley,  for  appellee. 

Mb,  Justice  Hiobee  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

L  Assumpsit,  Acnon  of,  %  89* — 9uf/lGiency  of  evidence  in  action 
for  monep  loaned,  A  judgment  for  the  plaintiff  for  money  loaned 
will  not  be  disturbed,  where  his  poBltive  testimony  as  to  the  making 
of  the  loan  is  uncontradicted,  notwlt^istanding  the  defendant's 
claim  thi^t  the  money  was  advanced  for  use  in  a  joint  enterprise  or 
Teature. 

1  Joint  adventubes,  $  8* — instruction  as  to  recovering  money 
advamced  for  joint  venture.  An  instruction  as  to  the  right  of  one 
to  leo^yer  money  advanced  ano^er  for  use  la  a  joint  enterprise 
or  tentorit  held  correct 

^  *Bw  nunoli  N«t«i  msf9i,  vote.  XI  to  XV,  simI  CiU[iid»Uv«  Qaftrtoriy.  nmm 
wvk  Mid  McUin  ]Mimb«r. 
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Crouch  Y.  City  of  Centralia,  194  IIL  App.  198. 


Henrietta  Crouch^  Appellee,  t.  City  of  Centralifty  Ap- 
pellant. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon.  Albbbt 
M.  Robe,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  Biay  1,  1916. 

Statement  of  tbe  Case. 

Action  by  Henrietta  Crouch  against  the  City  of  Cen- 
tralia  for  personal  injuries  sustained  by  her  in  falling 
from  a  cross  walk  into  a  ditch.  From  a  judgment 
for  $2,500  in  her  favor,  the  defendant  appeals. 

The  only  question  presented  by  the  appeal  was  the 
extent  and  permanency  of  the  plaintiff  ^s  injuries.  The 
evidence  showed  that  in  the  nighttiipe  the  plaintiff 
fell  from  an  unguarded  cross  walk  into  a  ditch  three 
and  a  half  feet  in  depth.  After  lying  there  for  some 
little  time,  she  got  out  and  then  went  to  a  neighbor's 
and  returned  home  by  the  team  road.  From  her  fall 
she  received  bruises  in  two  places  on  her  left  arm  and 
on  the  right.  Her  left  ankle  was  sprained,  there  was 
a  bruised  spot  below  the  knee,  and  two  ribs  were 
broken.  She  claimed  that  her  most  serious  injury 
was  to  her  back  and  head;  that  her  nerves  were 
seriously  affected,  that  times  while  walking  she  would 
stagger  against  Ihings,  and  that  on  one  or  two  occa- 
sions this  caused  her  to  fall  down;  that  when  she 
walked  along  she  had  to  catch  hold  of  things  to  balance 
herself,  and  that  her  neck  and  back  were  still  hurting 
her  at  the  time  of  the  triaL  She  was  fifty-two  years 
of  age;  and  before  her  injury  was  strong,  in  good 
health  and  able  to  do  all  kinds  of  work.  After  it,  she 
became  emaciated  and  unable  to  perform  her  house- 
hold duties.  A  physician  who  attended  her  after  the 
accident  testified  that  he  found  her  suffering  from 
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the  troubles  above  mentioned ;  that  her  injuries  would 
disable  her  more  or  less  for  the  balance  of  her  life, 
and  that  her  nervousness  might  or  might  not  be  cured. 
Defendant  contends  that  the  judgment  should  be  re- 
versed and  the  cause  remanded  because  at  the  time  of 
the  trial  it  was  impossible  to  determine  whether  the 
result  of  the  injuries  complained  of  were  permanent 
or  not  The  injury  was  received  November  1,  1913. 
Plaintiflf  commenced  her  suit  December  22,  1913,  and 
the  cause  was  tried  February  5  and  6, 1914,  which  de- 
fendant asserts  was  too  short  a  time  for  it  to  be  de- 
termined whether  the  consequences  of  her  injuries 
were  going  to  be  lasting  and  permanent.  Another 
physician,  sworn  as  an  expert,  testified  that  he  should 
judge  from  the  condition  and  injuries  that  there  had 
been  some  injury  to  the  plaintiff's  spinal  cord,  one 
of  the  nervous  centers,  and  that  such  conditions  were 
usually  permanent  Another  physician  stated  that 
the  plaintiff's  symptoms  indicated  disturbances,  dis- 
eases or  affections  of  the  nervous  system,  and  that  he 
could  not  state  positively  whether  the  injuries  woyld 
be  permanent  or  not.  The  attending  physician  also 
testified  that  plaintiff's  injury  ** might  be  what  is 
called  traumatic  neurosis. ' ' 

The  defendant  went  to  trial  without  objection, 
offered  no  evidence  whatever  bearing  on  the  question 
of  damages,  and  made  no  claim,  in  support  of  its  mo- 
tion for  a  new  trial,  that  there  was  any  newly-discov- 
ered evidence,  or  any  other  facts  known  to  it,  bearing 
upon  the  question  of  the  measure  of  damages,  other 
than  that  shown  by  the  evidence. 

W.  6.  MuBPHBY  and  S.  L.  Dwight,  for  appellant. 

BuBTDY  &  Wham  and  L.  B.  Skippbe,  for  appellee. 

Mb.  Justigs  Higbbe  delivered  the  opinion  of  the 
court 
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Odum  v.  Corn  ProducU  Refining  Co.,  194  lU.  App.  200. 

Abstract  of  the  Decision. 

1.  Dahagss>  S  116^ — when  damages  not  «o  excetHve  as  to  loor* 
rant  reversal  to  determine  permanency  of  nervous  injury.  An 
award  of  $2,600  damages  In  an  action  against  a  city  for  penMnud 
injuries,  held  not  so  excessive  aa  to  require  a  reversal  in  order  to 
give  the  defendant  sufllcient  time  to  determine  whether  an  Injury 
to  the  plaintiff's  nervous  system  was  permanent,  where  her  ri^ht 
to  recover  did  not  rest  upon  the  question  whether  she  was  suffering 
from  traumatic  neurosis. 

2.  EjVidencb,  §  424* — when  opinion  evidence  that  injury  ootiaecf 
eoAsting  physical  condition  admissible.  A  physician  may  testify, 
in  an  action  for  personal  injuries,  that  the  plaintiff's  condition,  as 
detailed  to  the  witness,  indicated  that  it  was  the  result  of  eome 
injury. 


Jeremiab   Odum,   Administrator^   Appellee^   t.   Corn 
Prodnets  Refining  Company,  Appellant. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  City  Court  of  Granite  City;  the  Hon.  Jaicbb  B. 
DuNNEOAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  May  1,  1915. 

Statement  of  tbe  Case. 

Action  by  Jeremiah  Odum  as  administrator  of  the 
estate  of  Samuel  Batson,  deceased,  against  the  Com 
Products  Refining  Company  to  recover  damages  for 
the  benefit  of  the  next  of  kin  of  the  intestate,  who 
received  injuries  resulting  in  his  death  while  in  the 
employ  of  the  defendant.  There  was  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  $5,000,  from 
which  the  defendant  appeals. 

The  facts  are  fully  shown  in  the  opinion  filed  on  a 
former  appeal.    (173  111.  App.  348.) 

•8m  nilmols  Notes  Digesl,  Tola.  ZI  to  XV,  and  CnmiiUitlTe  <)vartetty, 
lople  and  Mettoa  Bmnber. 
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Defendant  was  engaged  in  extracting  9yrap  from 
corn,  and  in  preparing  the  remaining  grain  for  food 
purposes.  A  large  building,  called  the  mill  house,  con- 
taming  a  grinding  machine  or  mill,  was  used,  and 
one  hundred  ot  one  hundrod  and  fifty  feet  from  the 
mill  was  a  six  story  brick  elevator.  Adjoining  the  mill 
house  was  a  fan  or  cake  house  containing  a  large  fan, 
from  the  top  of  which  an  eighteen  inch  pipe  extended 
to  the  sixth  story  of  the  elevator.  When  the  ground 
grab  had  passed  through  the  mill  it  was  conveyed  by 
means  of  fans  through  this  pipe  to  the  sixth  story  of 
the  elevator  and  dropped  into  a  hopper,  from  whence 
it  was  afterwards  taken,  sacked  and  prepared  for  mar- 
ket 

There  was  an  explosion  in  the  sixth  story  of  the 
elevator  which  tore  off  that  story  of  the  building  and 
threw  part  of  the  wall  upon  Samuel  Batson,  the  fore- 
man of  the  elevator,  and  fatally  injured  him. 

The  evidence  was  substantially  the  same  as  that  at 
the  former  trial,  excepting  that  a  witness  for  the  plain- 
tiff was  permitted  to  give  his  opinion,  as  an  expert, 
as  to  what  caused  the  explosion*  He  testified  that  he 
had  had  exi)erience  in  general  repairing  and  building 
machines  in  different  places ;  that  he  had  worked  for 
the  defendant  about  three  years;  the  first  year  as  a 
machinist,  afterwards  as  foreman,  his  duties  being 
to  look  after  repairing  of  machinery  in  the  buildings. 
He  was  asked:  **From  your  experience  and  observa- 
tions covering  a  period  of  fourteen  years,  and  assum- 
ing the  facts  testified  by  the  witnesses  in  reference  to 
this  explosion  are  true,  what  in  your  judgment  caused 
the  explosion,  and  where  did  the  fire  originate  that 
caused  itt^*  To  which  the  witness  answered:  **Well, 
I  think  it  originated  ^^  in  the  feed  house.  The  witness 
did  not  himself  know  where  the  fire  originated,  but 
based  his  testimony  upon  facts  testified  to  by  wit- 
nesses, showing  the  conditions  surrounding  the  explo- 
sion. 
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Dan  MoGlynn,  for  appellant. 

Thomas  Stalungs,  for  appellee. 

Mb.  Justice  Higbeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

1.  Mabteb  and  bebvant,  §  666* — when  cause  of  explosion  subject 
of  opinion  evidence.  That  an  explosion  In  a  grain  elevator  was 
caused  by  fire  originating  in  an  adjoining  building  and  carried  to 
it  through  a  grain  conveyer,  cannot  be  shown  in  an  action  for  the 
death  of  an  employee,  by  opinion  evidence  based  on  testimony 
showing  the  surrounding  conditions,  since  BVLdh  evidence  related  to 
a  matter  of  common  knowledge. 

2.  Master  and  servant,  |  588* — when  doctrine  of  res  ipsa  loqui- 
tur  applicable  to  injury  caused  by  explosion.  The  doctrine  of  res 
ipsa  loquitur^  held  not  applicable  to  an  action  for  the  death  of  a 
foreman  by  the  explosion  of  a  grain  elevator  of  which  he  had 
charge. 

3.  Master  and  servant,  §  683* — when  employer  liable  for  death 
of  employee  in  elevator  explosion.  There  can  be  no  recovery  for 
the  death  of  a  foreman  by  an  explosion  in  a  grain  elevator  of  which 
he  had  charge,  where  it  does  not  appear  that  the  explosion  was 
caused  by  any  negligence  of  the  part  of  the  employer. 

•See  IlUnoli  Notes  Dteett,  Vols.  XI  to  XV,  and  CnmiiUttTO  <|aart«r|j, 
tople  and  lectton  number. 
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Turner  y.  Paige,  194  IlL  App.  203. 


L.  C.  Tamer^  Appellee,  y.  H.  E.  Paige,  Appellant. 
(Not  to  be  reported  in  fnll.) 

Appeal  from  tbe  City  Court  of  Granite  City;  the  Hon.  M.  R. 
SuLuvAK,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.,   Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  of  assumpsit  by  L.  C.  Turner  against  M.  E. 
Paige  to  recover  damages  for  the  failure  of  the  de- 
fendant to  comply  with  the  terms  of  an  oral  contract 
made  by  him  to  construct  a  house  for  the  plaintiff. 
The  jury  found  for  the  plaintiff  in  the  sum  of  $180, 
for  which  judgment  was  given.  From  the  judgment 
entered,  the  defendant  appeals. 

The  evidence  showed  that  after  the  house  was  sub- 
stantially completed  plaintiff  took  possession  and 
moved  in.  He  claimed  that  defendant  failed  to  install 
a  furnace,  complete  the  back  porch,  tint  the  walls  and 
enamel  certain  doors  according  to  his  agreement.  De- 
fendant claimed  that  by  agreement  the  furnace  was 
omitted  and  that  the  house  was  completed  in  accord- 
ance with  the  terms  of  the  contract  The  weight  of 
the  evidence  supported  the  claim  of  the  defendant; 
and  showed  that  after  the  house  was  completed  and 
plaintiff  had  moved  in,  the  parties  had  an  adjustment 
of  their  accounts,  that  a  full  settlement  was  made,  the 
amount  the  plaintiff  owed  the  defendant  was  agreed 
upon  and  plaintiff's  notes,  secured  by  a  second  mort- 
gage on  the  property,  were  given  therefor. 

The  court  instructed  the  jury  for  plaintiff,  that  if 
they  believed  from  all  the  evidence  that  defendant  had 
failed  to  perform  all  or  any  part  of  his  contract,  if 
they  found  there  was  a  contract  and  that  plaintiff  had 
suffered  damages  thereby,  they  should  find  the  issues 
for  the  plaintiff. 
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Turner  v.  Paige,  194  IlL  App.  208. 

T.  T.  HiNDB,  for  appellant, 

A.  B.  JoH2f80N  and  AuixANDto  FunxjnQAJSf,  for  ap- 
pellee. 

Mb.  Justigb  Hiobee  delivered  the  opinion  of  the 
court.  I 

Abstract  of  the  Decision. 

1.  Appeal  and  EBBOft,  §  1101  •—w^en  appellee* 9  failure  to  file  iMrief 
trroitna  for  reversal.  Under  Rule  27  of  the  Appellate  Ck)urt  of  the 
fourth  district,  a  judgment  may  be  reversed  pro  forma  where  the 
appellee  fails  to  file  a  brief. 

2.  WiTNEBSEs,  f  42* — when  one  tpouse  may  testify  a$  to  acts 
done  as  agent  for  the  other,  A  wife  cannot  testify  in  behalf  of  her 
husband  on  the  theory  that  she  acted  as  his  agent  in  a  transaction, 
as  to  matters  beyond  the  scope  of  the  agency. 

3.  BuiLDma  and  conbtbuction  oontbacts,  §  103* — sufficiency  of 
evidence  in  action  for  contractor's  failure  to  comply  with  contract. 
The  defendant  held  entitled  to  a  verdict  in  an  action  against  a  con- 
tractor for  failing  to  construct  a  building  according  to  the  terms  of 
a  contract,  where  it  appeared  that  previous  to  the  action  the  build- 
ing was  accepted  by  the  plaintiff,  a  settlement  made  with  the  con- 
tractor, and  notes  given  for  the  balance  due  him. 

4.  BniLDiNQ  ANl)  CONSTBUCTION  coNXtLACTS,  §  105* — instructions  in 
action  for  contractor's  failure  to  comply  with  contract.  An  in- 
struction in  an  action  to  recover  damages  for  the  failure  of  a  con- 
tractor to  complete  a  building  according  to  the  terms  of  a  contract, 
that  a  verdict  should  be  returned  for  the  plaintiff  if  the  Jury  found 
that  the  defendant  failed  to  perform  all  or  any  part  of  his  con- 
tract, held  erroneous,  because  failing  to  refer  to  the  claim  of  the 
defenduit  that  before  the  bringing  of  the  action  there  had  been  a 
full  settlement  between  him  and  the  plaintiff. 
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Beaeon  Falls  Ba1»1»er  Slioe  Company,  Appellant,  y.  T. 

-    S«  Orayenliorst,  Appellee. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circalt  Court  of  Effingham  county;  the  Hon. 
James  C.  McBbide,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.     Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  in  assumpBit  by  the  Beacon  Falls  Rubber 
Shoe  Company  against  T.  S.  Gravenhorst.  From  a 
judgment  for  defendant,  plaintiff  appeals. 

Plaintiff  introduced  in  evidence  an  order  for  goods 
which  its  counsel  said  constituted  the  contract  of  sale, 
on  Tfhich  the  suit  was  predicated.  This  instrument 
purported  to  be  an  order  taken  by  a  salesman  of  plain- 
tiff Ai»ril  25,  1912,  for  the  shipment  of  certain  goods 
to  defendant  at  Effingham,  Illinois.  It  was  apparently 
an  order  blank  of  plaintiff  filled  in  and  signed  by  its 
salesman. 

It  contained  the  following  provision:  **As  we  are 
not  jobbers  and  these  goods  are  made  up  specially  for 
you  and  delivered  direct  from  the  mill,  no  counter- 
mand can  be  accepted  after  the  goods  are  in  the 
works."  A  copy  of  this  order  was  sent  to  the  defend- 
ant by  plaintiff  a  few  days  later  and  with  it  a  letter 
which  asked  him  to  examine  the  duplicate  and  advise 
promptly  if  there  were  any  errors  or  omissions.  The 
memoranda  made  by  Mr.  Adams  when  the  order  was 
given  were  on  slips  of  paper,  and  no  order  at  any  time 
was  signed  by  defendant.  There  was  simply  a  verbal 
sigreement  between  plaintiff^s  agent  and  defendant, 
and  defendant  testified  that  the  order  was  given  con- 
ditionally, and  that  he  was  to  have  the  right  to  change 
or  cancel  it  altogether  if  he  desired,  while  Mr.  Adams 
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denied  this  statement.  The  goods  were  not  to  be  de- 
livered until  in  August,  1911,  and  prior  to  that  time 
defendant  attempted  to  change  the  order  or  cancel 
part  of  it,  as  he  claimed  the  right  to  do,  and  there  was 
considerable  correspondence  between  the  parties  in 
reference  to  the  matter,  plaintiff  refusing  to  concede 
that  defendant  had  the  privilege  claimed  by  him. 

On  August  7th,  defendant  wrote  to  plaintiff  direct- 
ing it  to  ship  part  of  the  order  and  cancel  the  balance. 
On  August  23rd  plaintiff  wrote  to  defendant  stating, 
' '  we  shall  not  accept  the  cancellation  and  have  advised 
the  mill  to  ship  your  order  complete  at  once.'*  Later, 
on  September  24th,  -  defendant  wrote  stating  that  he 
had  received  an  invoice  of  rubber  goods  to  his  sur- 
prise, as  on  June  21,  1912,  he  had  written  not  to  make 
up  or  ship  until  further  notice ;  that  since  then  he  had 
given  notice  to  ship  only  five  dozen  and  to  cancel  the 
balance  of  the  order;  that  when  the  order  was  placed 
with  the  salesman  the  latter  was  told  distinctly  the 
same  was  conditional  only  and  that  he  would  probably 
cancel  it,  notifying  plaintiff  that  he  would  refuse  to 
accept  the  goods  upon  arrival,  with  the  exception  of 
the  five  dozen  ordered  shipped  August  7th.  When  the 
goods  arrived,  defendant  refused  to  receive  them. 

When  the  order  was  given  there  were  present,  in 
addition  to  defendant  and  Mr.  Adams,  a  salesman  and 
employee  of  defendant  named  Eversman.  The  testi- 
mony of  defendant '  and  Eversman  was  to  the  effect 
that  the  order  was  only  a  conditional  one,  subject  to 
change  or  cancellation,  while  this  was  denied  by 
Adams.  The  court  instructed  the  jury  in  part  as  fol- 
lows: 

''The  court  instructs  the  jury  that  if  you  believe 
from  a  preponderance  of  the  evidence  that^the  plain- 
tiff sold  to  the  defendant  a  bill  of  goods  to  be  delivered 
by  freight  at  Effingham,  Illinois,  and  did  ship  said 
goods  to  Effingham,  and  if  you  further  believe  the 
plaintiff  sent  to  the  defendant  a  bill  of  lading  of  said 
goods  and  if  you  further  believe  that  said  goods  were 
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carried  by  freight  by  the  Vandalia  Railroad  and  de- 
livered according  to  agreement  and  that  the  employees 
of  said  railroad  notified  defendant  of  the  arrival  of 
said  goods,  and  that  defendant  did  not  reserve  the 
right  to  cancel  or  change  such  bill  and  did  not  cancel 
or  change  the  same,  then  the  plaintiff  is  entitled  to 
recover  of  the  defendant  the  contract  price  of  said 
goods,  if  any  price  has  been  shown  by  the  evidence, 
even  though  you  may  further  believe  the  defendant  re- 
fused to  accept  said  goods,  and  they  are  still  in  the 
possession  of  the  Vandalia  Railroad." 

G.  F.  Taylor,  for  appellant 

Walteb  E.  Rinehabt  and  W.  S.  Holmes,  for  appel- 
lee* 

Mr.  Justice  Higbeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Sales,  I  9&*"^hen  purchaser  entitled  to  rescind.  In  an  action 
of  assumpsit  on  an  oral  order  of  goods  alleged  by  the  buyer  to  be 
subject  to  cancellation,  evidence  held  to  sustain  a  finding  that  the 
order  was  oral,  conditional,  and  that  the  buyer  was  not  barred  by 
his  conduct  after  giving  the  order  from  rescinding  it  as  allowed  by 
the  contract 

2.  Instructions,  (  84* — when  correct  on  preponderance  of  evi- 
dence. An  instruction,  in  an  action  on  an  oral  contract  for  goods 
which  defendant  had  refused  to  accept,  that  "the  plaintifT  could  not 
recover  under  the  declaration  unless  it  was  shown  by  a  preponder- 
ance of  all  the  evidence  in  the  case  a  contract  fully  performed 
on  its  part,"  held  correct. 

3.  Sales,  {  330* — when  instruction  on  refusal  to  accept  correct. 
An  instruction  in  an  action  of  assumpsit  on  an  oral  order  for  goods 
alleged  by  the  buyer  to  be  subject  to  cancellation,  to  the  affect  that 
if  the  jury  believed  from  the  preponderance  of  evidence  that  plain- 
tiff sold  goods  to  defendant  to  be  delivered  by  freight  at  a  certain 
place,  that  the  goods  were  shipped  according  to  agreement,  and  a 
bill  of  lading  sent  to  defendant,  that  the  goods  duly  arrived,  that 
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defendant  waa  duly  notified,  and  that  defendant  did  not  resenre  the 
right  of  cancellation  of  the  order,  the  plaintifF  could  recoyer  the 
contract  price,  eyen  though  defendant  refused  to  accept  the  goods, 
held  correct 

MoBbioe,  J.,  haying  tried  this  case  in  the  court  below,  took  no 
part  on  the  hearing  in  this  court 


Jeanette  Lewis,  Exeentrlx  of  the  Estate  of  T.  &  Lewis, 
Appellee,  y.  Clay  City  Electric  Light  &  Power  Com- 
pany et  aL,  Appellants. 

Municipal  oobfobations,  {  1141* — effect  of  purcTuue  of  lighting 
plant  to  €9ce94  of  muthoriaed  indebtedness  on  rights  of  wMrtgagee, 
Where  a  yillage,  whose  legal  bonded  indebtedness  could  not  exceed 
$4,200,  bought  an  electric  light  heating  and  power  plant  pursuant 
to  the  terms  of  an  agreement  proyiding  that  the  yillage  should 
pay  $4,200  in  cash  or  bonds  and  that  yillage  bonds  should  be 
Issued  for  the  purpose,  and  that  the  property  should  be  subject  to 
a  first  mortgage  lien  for  $7,296,  the  yillage  expressly  not  assuming 
this  debt,  and  the  yillage  was  unable  to  pay  for  the  plant  out  of  the 
income  derived  from  its  operation,  but  such  plant  was  in  fact 
operated  at  a  loss,  the  holder  of  the  first  mortgage  is  not  entitled 
to  a  first  lien  and  a  foreclosure  to  the  exclusion  of  the  rights  of 
the  yillage,  but  onl^  to  its  pro  rata  share  of  the  proceeds  of  the 
sale  based  upon  the  amount  that  each  had  contributed,  including 
cost  of  repairs  by  the  yillage,  after  paying  the  costs  and  expenses 
of  the  suit  and  a  reasonable  amount  for  the  use  of  the  plant,  to 
be  deducted  from  the  ylUage's  share. 

Appeal  from  the  Circuit  Ck)urt  of  Clay  county;  the  Hon.  Tromab 
Bl  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Reyersed  and  remanded  with  directions.  Opinion  filed  May 
1,  1915.    Reflled  July  6,  1915. 

MoNBOB  &  MoNBOB,  for  appellant  Village  of  Clay 

City. 

Keithley  &  KEiTHiiBY,  for  appellee. 

*8«6  nilnois  Notes  Dlffett,  VoU.  XI  to  XV,  mud  CiimulaHy  Qiarlerir,  -niir 
topte  sad  Metloii  niimb«r. 
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Mb.  Justioe  Higbbb  delivered  the  opinion  of  the 
conrt 

This  was  a  foredosure  suit  arising  out  of  the  fol- 
lowing f aets  and  circumstances  as  shown  hy  the  proofs : 
On  March  16,  1907,  the  president  and  board  of  trus- 
tees of  the  village  of  Clay  City,  Illinois,  passed  an 
ordinance  granting  to  Theodore  Fisher  a  franchise  to 
construct,  operate  and  maintain  an  electric  light  and 
power  plant  in  said  village  and  to  use  the  streets  and 
alleys  of  the  village  for  the  purpose  of  erecting  poles 
and  stringing  wires  for  said  plant,  and  contracting 
with  him  for  twenty-three  arc  lights  to  be  placed  in 
such  streets  and  aUeys,  agreeing  to  pay  him  the  sum 
of  $70  per  annum  for  each  of  said  lights  for  the  period 
of  thirty  years.  On  the  same  day  said  village  author- 
itiea  also  passed  an  ordinance  providing  for  the  issu< 
ing  of  village  bonds  to  the  amount  of  $4,200,  bearing 
interest  at  the  rate  of  six  per  cent,  per  annum,  for  the 
purpose  of  paying  for  the  electric  light  plant,  de- 
scribed in  the  ordinance.  On  March  27, 1907,  an  agree- 
ment or  arrangement  was  entered  into  between  Fisher 
and  the  village  oflScers  acting  for  the  village,  wherein 
was  recited  the  granting  of  the  franchise  by  the  village 
to  Fisher;  that  the  village  desired  to  purchase  the 
plant  to  be  erected  by  him  when  completed; 
that  Msher  intended  to  cause  a  corporation  to 
be  organized  and  to  convey  said  franchise  and 
the  property  rights  and  privileges  pertaining 
thereto  to  said  corporation,  and  to  bond  the 
entire  plant  for  the  sum  of  $7,296,  the  bonds 
to  be  dated  June  1,  1907,  nine  of  them  being  for  $750 
and  the  tenth,  being  the  one  last  maturing,  for  $546 ; 
that  said  bonds  were  to  bear  interest  at  the  rate  of  six 
per  cent  per  annum,  to  be  secured  by  first  mortgage 
on  the  electric  light,  heating  and  power  plant,  and  all 
the  other  property  pertaining  thereto,  belonging  to 
the  corporation;  that  each  year  there  should  be  paid 
one  bond  for  $750,  as  well  as  the  interest  on  the  whole 
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of  the  bonded  indebtedness.  And  said  Fisher  agreed 
that  on  the  completion  of  said  plant  he  would  convey 
the  same  subject  to  said  mortgage  lien  of  $7,296  to  the 
village,  for  the  stun  of  $4,200,  to  be  paid  in  cash  or 
village  bonds.  It  was  also  agreed  by  the  village  that 
it  would  purchase  said  corporate  property  at  the  price 
named  and  issue  village  bonds  in  the  sum  of  $4,200  to 
pay  for  the  same,  and  it  was  further  mutually  agreed 
that  said  village  in  its  purchase  of  the  plant  did  not 
assume  or  agree  to  pay  said  indebtedness  to  be  se- 
cured by  said  first  mortgage  or  trust,  deed.  On  May 
10,  1907,  the  contemplated  corporation  was  organized 
pursuant  to  the  agreement  with  a  capital  stock  of 
$12,000,  divided  into  one  hundred  twenty  shares  of  the 
par  value  of  $100  each.  Of  this  stock  Fisher  sub- 
scribed for  sixty  shares,  H.  M.  Schmoldt  fifty-nine 
shares,  and  C.  C.  Garm  one  share.  The  three  share- 
holders were  elected  directors  and  Schmoldt  was  also 
elected  president  and  Garm  secretary.  All  three  re- 
sided in  Beardstown,  Illinois,  and  the  principal  ofiice 
was  located  in  that  place.  On  May  14,  1907,  Fisher 
conveyed  the  property  to  the  corporation  so  formed, 
which  was  known  as  the  Clay  City  Electric  Light  & 
Power  Company  and  on  June  1st  following,  the  cor- 
poration issued  bonds  for  the  sum  of  $7,296,  payable 
as  above  provided,  and  to  secure  the  same  conveyed 
by  its  trust  deed  the  corporate  property  to  R.  H.  Garm 
as  trustee.  On  June  18,  1907,  the  village  trustees 
issued  the  bonds  of  the  village  for  $4,200,  and  deliv- 
ered them  to  the  Clay  City  Electric  Light  &  Power 
Company  to  pay  for  the  plant  and  property  connected 
therewith  according  to  the  above  agreement,  and  on 
August  29th  following,  said  corporation  conveyed  the 
plant  and  other  property  mentioned  in  the  agreement, 
incumbered  by  said  lien  for  $7,296,  to  the  village,  and 
the  latter  accepted  the  same.  On  June  4,  1908,  the 
village  paid  the  first  of  the  $750  bonds  and  the  inter- 
est on  all  of  the  mortgage  bonds  for  one  year.    There- 
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after,  some  twenty-four  taxpayers  of  said  village 
brought  suit  to  restrain  and  enjoin  the  collection  of 
any  excess  of  taxes  levied  for  the  payment  of  any  debt 
connected  with  said  electric  light  plant,  except  that  se- 
cured by  the  bonds  issued  by  the  village  amounting 
to  $4,200,  and  to  enjoin  the  village  from  making  any 
appropriation  of  funds  or  levying  any  tax  for  paying 
any  part  of  said  mortgage  indebtedness  of  $7,296  or 
the  interest  thereon  or  any  part  thereof. 

The  suit  was  based  on  the  fact  that  the  total  amount 
of  taxable  property  within  the  corporate  limits  of  the 
village  for  the  year  preceding  the  issuing  of  the  bonds 
was  $84,018,  and  that  the  constitutional  limit  of  five 
per  cent,  upon  the  taxable  property  of  the  village  was 
therefore  the  sum  of  $4,200,  which  was  the  amount  of 
the  bonds  issued  directly  by  the  village;  that  the  ar- 
rangement made  by  the  village  to  accept  the  property, 
subject  to  the  mortgage,  made  the  electric  light  plant, 
in  fact,  cost  the  village  the  sum  of  $11,496,  which  was 
much  in  excess  of  this  limitation  and  therefore  a  viola- 
tion of  the  constitutional  provision  in  that  regard.  The 
Circuit  Court  entered  a  decree  enjoining  the  collectors 
from  collecting  any  of  such  excess  of  taxes  and  enjoin- 
ing the  village  from  paying  any  part  of  the  mortgage 
indebtedness,  or  the  interest  thereon,  from  any  funds 
raised  by  taxation.  From  this  decree  an  appeal  was 
taken  to  the  Supreme  Court,  where  it  was  held  that  the 
transaction,  composed  of  the  passage  of  said  ordi- 
nance, the  contract  between  the  village  and  Fisher  and 
the  subsequent  proceedings  connected  therewith,  con- 
stituted as  a  whole,  a  device  to  evade  the  constitutional 
provision,  limiting  the  amount  of  indebtedness  which 
could  be  properly  contracted  by  the  village  and  was 
therefore  void. 

WhDe  the  decree  of  the  trial  court  was  in  its  general 
features  sustained,  the  relief  granted  was  enlarged, 
the  decree  being  reversed  and  the  cause  remanded 
with  directions  to  enter  a  decree  enjoining  the  village 
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from  paying  the  mortgage  indebtedness  or  any  part 
of  it  or  the  interest  thereon,  except  from  the  net  in- 
come of  the  electric  light  plant,  after  payment  of  oper- 
ating expenses  and  repairs.  Evans  v.  Holman,  244 
m.  596.  In  the  course  of  the  opinion  in  that  case  it 
is  said:  ^^The  attempt  to  evade  the  constitution  in 
this  case  was  illegal  and  the  transaction  void  and  the 
villaige  might  have  been  enjoined  from  executing  the 
plan,  but  the  complainants  did  not  choose  to  take  that 
course.  By  their  bill  they  made  no  objection  to  the 
purchase  of  the  plant  nor  to  the  issue  of  the  bonds 
by  the  village,  but  they  sought  to  have  the  village  en- 
joined from  paying  any  of  the  purchase  price  above 
the  $4,200,  which  would  result  in  the  speedy  loss  of 
the  property  and  the  $4,200  paid  upon  it.  That  would 
not  be  a  proper  enforcement  of  the  constitutional  pro- 
vision against  indebtedness  above  five  per  cent,  of  the 
value  of  the  taxable  property  of  the  village  and  would 
be  neither  just  nor  equitable.  The  complainants  con- 
ceded the  validity  of  the  purchase  but  sought  to  pre- 
vent the  contemplated  payment  for  the  property,  while 
the  defendants  insisted  that  the  whole  transaction  was 
legal  and  their  counsel  assert  that  the  income  of  the 
plant  will  pay  for  it.  In  the  condition  of  the  pleadings 
and  the  attitude  of  the  parties,  it  appears  to  us  that 
the  only  relief  that  can  or  ought  to  be  given  to  the 
complainants  is  to  enjoin  the  payment  of  the  mortgage 
indebtedness  except  out  of  the  net  income  from  the 
electric  light  plant  after  paying  operating  expenses 
and  necessary  repairs.  It  is  clear  that  no  decree  ought 
to  be  entered  which  would  recognize  a  part  of  an  ille- 
gal transaction  as  valid  and  deprive  the  village  of  all 
benefits  from  the  payment  of  $4,200  conceded  to  be 
legal.  A  city  or  village  does  not  create  an  indebted- 
ness by  obtaining  property  to  be  paid  for  wholly  out 
of  the  income  of  the  property  {City  of  Joliet  v.  Alex- 
ander,  194  lU.  457),  and  if  this  plant  will  pay  for  itself 
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there  will  be  no  further  violation  of  the  constitutional 
prohibition/* 

Appellee,  the  complainant  in  the  bill  filed  in  this 
case,  alleged  that  the  unpaid  mortgage  bonds  issued 
by  the  Clay  City  Electric  Light  and  Power  Company 
on  said  property,  amounting  to  $6,546,  had  come  into 
his  hands  for  value  received  in  the  general  course  of 
business  and  that  he  is  the  owner  of  the  same,  and  that 
on  account  of  default  in  payment  of  a  portion  of  said 
bonds  as  they  came  due  afid  the  interest  thereon,  the 
whole  of  the  principal,  with  accrued  interest,  has  now 
become  due.  He  made  the  Cl^j  City  Electric  Light 
&  Power  Company,  Eobert  H.  Garm,  trustee,  and 
village  of  Clay  City,  Illinois,  parties  defendant  and 
asked  that  an  account  may  be  taken  of  the  amount 
due  on  said  bonds  and  that  the  defendants,  except 
Bobert  H.  Garm,  may  be  decreed  to  pay  the  complain- 
ant whatever  sum  shall  appear  to  be  due  him  within 
a  short  day,  and  that  in  default  thereof,  said  prem- 
ises and  electric  light  plant  and  all  appurtenances 
tbereunto'belonging  may  be  sold  to  satisfy  said  amount 
due  and  costs.  The  Clay  City  Electric  Light  &  Power 
Cixnpany  and  Eobert  H.  Garm  failed  to  answer  said 
bill  and  were  defaulted.  The  village  of  Clay  City 
answered  the  bill,  denying  appellee's  right  to  a  first 
lien  on  the  property  and  also  that  he  had  any  right, 
power  or  authority  to  bring  the  suit,  and  filpd  its 
cross-bill  making  the  Clay  City  Electric  Light  and 
Power  Company,  appellee  T.  B.  Lewis  and  E.  H.  Garm 
defendants. 

The  cross-bill,  after  setting  out  the  facts  somewhat 
as  above  stated,  alleges  that  the  income  from  the  light 
plant  is  not  sufficient  to  pay  the  operating  expenses 
and  repairs  of  said  plant,  and  that  the  village  had 
operated  the  plant  for  the  five  preceding  years  at  an 
annual  loss  of  $1,600  over  and  above  the  income  de- 
rived therefrom,  and  that  if  said  plant  is  forced  to 
aale,  it  will  not  sell  for  more  than  enough  to  satisfy 
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said  mortgage  bonds,  the  interest  thereon  and  costs 
of  foreclosure,  and  that  if  the  proceeds  of  sale  are  so 
applied,  the  village  will  lose  all  that  is  paid  thereon, 
amounting  in  the  aggregate  to  some  $7,500.  The  cross- 
bill then  asks  that  an  account  may  be  taken  of  the 
amount  of  money  contributed  by  the  village  in  erect- 
y/  ing  said  plant,  the  amount  it  has  paid  on  the  village 
bonds  in  principal  and  interest,  and  the  amount  it  has 
paid  on  said  mortgage  bonds  in  principal  and  interest, 
and  also  the  amount  contributed  in  the  construction 
of  said  plant  by  said  Clay  City  Electric  Light  and 
Power  Company,  that  said  plant  may  be  sold  under 
the  direction  of  the  court  and  the  proceeds  therefrom, 
after  paying  the  costs  and  expenses  of  suit,  be  pro 
rated  between  the  cross-complainant  and  the  owners 
of  said  mortgage  bonds,  in  the  proportion  that  the 
amount  of  funds  each  has  contributed  towards  the 
erection  of  said  plant  bears  to  the  total  cost  of  said 
plant.  Upon  the  hearing  it  was  shown  that  said  H. 
M.  Schmoldt,  one  of  the  organizers  of  the  corporation, 
who  took  part  in  the  arrangements,  whereby  said  vil- 
lage was  to  buy  the  plant,  had  owned  the  bonds  sued 
on ;  that  he  died  June  16,  1909,  willing  his  property  to 
his  wife,  Mrs.  Lena  Schmoldt,  and  daughter,  Jennie 
E.  Schmoldt;  that  the  daughter  married  appellee  T. 
B.  Lewis,  who,  in  foreclosing  the  lien,  was  acting  for 
them,  but  that  he  was  the  holder  of  the  bonds  with 
their  consent  for  the  purpose  of  prosecuting  the  suit. 
The  court  on  the  hearing  dismissed  the  cross-bill  and 
entered  a  decree  of  foreclosure  as  prayed  in  the  orig- 
inal bill,  and  from  that  decree  the  village  of  Clay  City 
has  prosecuted  this  appeal,  contending  that  its  cross^ 
bill  should  have  been  sustained  and  the  relief  therein 
prayed  for  granted. 

The  position  taken  by  appellee  is  that  the  Electric 
Light  and  Power  Company,  being  a  private  corpo- 
ration, legally  organized,  had  a  right  to  mortgage  the 
plant  which  was  its  own  property  at  the  time,  and 
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that  the  foreclosure  of  the  mortgage  is  something  with 
which  the  village  is  not  directly  concerned  and  which 
it  cannot  prevent.  Were  this  an  ordinary  case  of  the 
foreclosure  of  a  mortgage  hy  the  party  holding  the 
mortgage  indebtedness,  this  position  would  be  correct, 
but  in  this  case  there  are  unusual  conditions  existing 
which  would  seem  to  preclude  the  application  of  the 
ordinary  rule.  Had  the  officers  of  the  village  been 
acting  in  this  case  as  private  individuals  in  conduct- 
ing the  negotiations  with  Fisher  and  the  light  and 
power  company,  there  would  be  no  doubt  of  the  right 
of  the  holder  of  the  mortgage  indebtedness  as  against 
them  to  foreclose  his  lien,  but  the  village  as  a  corpor- 
ation, or  the  taxpayers  dwelling  therein,  could  not  in 
the  same  way  be  barred  from  enforcing  whatever 
equities  the  village  might  have  growing  out  of  the 
transaction.  The  appellee  in  this  case  could  occupy 
no  better  position  and  have  no  greater  rights  than  Mr. 
Schmoldt,  the  owner  of  the  bonds,  would  have  had  in 
his  hfetime.  He,  Mr.  Schmoldt,  was  entirely  familiar 
with  all  the  transactions  between  the  village  and 
Fisher  and  helped  to  organize  the  corporation  which 
was  to  carry  out  the  plan  devised.  In  pursuance  or 
in  consequence  of  this  plan,  he  became  the  owner  of 
the  mortgage  bonds  which  he  held  at  the  time  of  his 
death  In  Evans  v.  Holman,  supra,  where  this  trans- 
action was  under  consideration,  the  Supreme  Court 
stated:  **The  plan  was  that  the  village  should  ac- 
quire an  electric  light  plant  at  the  price  of  $11,496, 
issue  bonds  to  the  amount  of  $4,200  (which  was  the 
constitutional  limit  of  indebtedness),  and  afterwards 
pay  $7,296  as  the  mortgage  indebtedness  matured  or 
lose  the  property.  It  was  provided  in  the  contract  for 
the  purchase  that  the  village  was  not  to  assume  or 
agree  to  pay  the  mortgage  indebtedness,  but  it  was 
none  the  less  an  indebtedness  of  the  village,  since  the 
property  purchased  was  pledged  to  pay  it.  It  was 
also  there  held  that  the  attempt  to  avoid  the  constitu- 
tion in  this  manner  was  illegal  and  the  transaction 
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was  void,  and  that  the  village  might  have  been  en- 
joined from  executing  the  plan  provided  for  had  the 
complainants  in  that  case  chosen  to  take  that  course, 
and  the  result  of  the  suit  was,  that  the  village  was 
enjoined  from  paying  any  part  of  said  mortgage  in- 
debtedness except  such  as  could  be  paid  from  the  net 
income  of  the  electric  light  plant  By  the  bill  in  this 
case  it  was  sought  to  deprive  the  city  of  the  interest 
it  had  in  the  electric  light  plant  and  its  accessories, 
thereby  causing  it  to  lose  the  amount  it  had  invested 
therein,  which  was  the  constitutional  limit  tt  its  in- 
debtedness, and  such  other  sums  as  it  may  have  paid 
out  for  repairs  or  otherwise  since  it  had  been  oper- 
ating the  plant.  By  this  means  the  holders  of  the 
mortgage  indebtedness  would  get  the  benefit  either 
in  whole  or  in  part  of  the  transaction  which  the  Su- 
preme Court  has  declared  illegal  and  void,  and  there 
would  be  accomplished  indirectly  what  could  not  have 
been  done  directly  by  reason  of  the  illegality  of  such 
transaction.  There  were  no  equities  existing  between 
the  bondholders  and  the  village  which  would  give  the 
former  any  priority  of  rights  over  the  latter.  The 
village  had  equities  in  the  property  which  it  had  a 
right  to  have  enforced  in  case  of  any  sale  of  the  same, 
and  we  are  of  opinion  that  the  court  below  erred  in 
finding  that  the  claim  of  the  mortgage  indebtedness 
was  a  prior  lien  and  granting  to  the  holders  thereof  a 
foreclosure  of  the  premises,  to  the  exclusion  of  the 
rights  of  the  village,  and  in  dismissing  the  cross-bill 
for  want  of  equity.  The  proofs  in  this  case  and  the 
holding  of  the  Supreme  Court  in  Evans  v.  Holman, 
supra,  appear  to  us  to  establish  the  fact  that  the  vil- 
lage had  an  equity  in  the  property  of  equal  validity 
to  that  of  the  bolder  of  the  mortgage  indebtedness, 
in  the  proportion  the  amount  it  had  expended  in  creat- 
ing the  plant  bore  to  the  amount  that  had  been  ex- 
pended for  the  same  purpose,  derived  from  the  sale 
of  the  bonds  secured  by  the  mortgage  indebtednesa. 
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The  cross-bill  of  the  village  sought  to  enforce  its 
rights,  and  while  joining  appellant  in  asking  that  the 
plant  be  sold,  it  further  prayed  that  the  proceeds  of 
sale,  after  paying  the  costs  and  expenses  of  the  suit, 
should  be  pro  rated  between  the  village  and  the  own- 
ers of  the  mortgage  bonds  in  the  proportion  the  amount 
of  funds  each  had  contributed  towards  the  erection  of 
said  plant  bears  to  the  total  cost  of  such  plant.  This 
was  the  relief  which  the  village  had  a  right  to  ask 
for  and  should  have  been  granted. 

We  are  of  further  opinion,  however,  that  in  deter- 
mining the  amount  due  to  the  village  when  an  account- 
ing shall  be  taken  of  the  amounts  due  to  the  respective 
parties  as  named,  the  village  should  be  charged  a 
reasonable  amount  for  the  use  of  the  plant  during  the 
tune  it  has  operated  it  for  its  own  benefit.  As  in  our 
view  of  the  case  the  original  bill  must  be  dismissed 
and  the  cross-bill  sustained,  it  will  be  unnecessary  to 
discuss  the  question  whether  appellee  T.  B.  Lewis  had 
such  an  interest  in  the  mortgage  bonds  as  to  entitle 
him  to  maintain  an  action  for  the  foreclosure  of  the 
lien  securing  the  same  in  his  own  name.  The  judg- 
ment of  the  court  below  will  be  reversed  and  the  cause 
remanded  with  instructions  to  the  court  below  to  dis- 
miss the  original  bill  and  to  grant  the  relief  prayed 
for  by  the  cross-bill,  and  to  cause  an  accounting  to  be 
taken  to  determine  the  amount  due  the  parties  in  in- 
terest as  above  indicated. 

Reversed  and  remanded  with  directions. 
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Mabel  Barnard,  Administratrix,  Appellant,  j.  Spring- 
field &  Northeastern  Traction  Company,  Appellee. 

1.  Railroads,  I  66* — when  person  not  an  agent  for  service  of 
process.  The  mere  fact  that  an  agent  of  one  railroad  sells  tickets 
entitling  the  purchasers  to  travel  from  a  point  on  the  railroad  he 
is  representing  to  a  point  on  the  line  of  a  connecting  railroad  does 
not  constitute  him  an  agent  of  the  connecting  railroad  for  purposes 
of  service  of  process. 

2.  ExscuTOBS  AND  ADMiNisTBATOBs,  f  488* — fomi  of  atcard  on  re- 
covery of  judgment.  Where  a  plaintiff  sues  as  administrator  of  an 
estate  and  judgment  is  obtained  for  costs,  execution  should  not  be 
awarded  thereon  but  the  order  should  be  that  the  costs  be  paid  by 
the  administrator  "in  the  due  course  of  administration." 

3.  Afpelal  and  ebbob,  {  1766* — when  Appellate  Court  may  amend 
judgment,  A  judgment  of  a  trial  court  erroneously  authorizing  exe- 
cution for  costs  in  Its  Judgment  against  an  administrator,  who  is 
unsuccessful  as  plaintiff  in  a  suit,  may  be  amended  by  the  Appel- 
late Court  by  striking  out  the  clause  authorizing  execution  and  in- 
serting In  lieu  thereof  the  clause  "to  be  paid  in  due  course  of  ad- 
ministration.'' 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
William  E.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Harby  Faulkner  and  C.  H.  Burton,  for  appellant. 

John  B.  Habdaway  and  Burton  &  Hamilton,  for 
appellee. 

Mb.  Justice  Hiqbbb  delivered  the  opinion  of  the 
court. 

Appellant  brought  this  suit  in  Madison  county  to 
recover  damages  for  the  death  of  her  husband,  Ira  V. 
Barnard,  who  is  alleged  to  have  been  killed  by  the 
negligence  of  appellee  while  working  in  the  yards  and 
on  the  track  of  the  company  at  Jones  and  Adams  Coal 
Mine  siding  in  Sangamon  county,  Illinois.    Summons 

*See  lUinols  Notes  Diirest,  Vol*.  XI  to  XV,  and  ComnlaUTe  <)iiarterl7,  wmnm 
toDle  and  aeetloii  nnmb^r. 
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was  issued  to  and  served  by  the  sheriff  of  said  Madi- 
son county,  his  return  being  as  follows :  *  *  I  have  duly 
served  the  within  writ  by  reading  the  same  and  de- 
livering true  copies  thereof  to  the  within  named  Phil 
B.  Sommerlad,  agent  for  the  Springfield  &  North- 
eastern Traction  Company,  the  president,  secretary  or 
treasurer  of  said  company  not  found  in  my  county,  as 
I  am  therein  commanded  this  11th  day  of  October,  A. 
D.  1912.^' 

To  the  declaration  in  this  case  appellee  filed  a  plea 
in  abatement^  verified  by  the  affidavit  of  C.  F.  Hand- 
shy,  its  general  superintendent,  stating  that  the  writ 
had  never  been  served  on  appellee  and  that  the  return 
thereon  was  untrue  and  false,  in  that  P.  R.  Sommerlad, 
the  person  upon  whom  the  pretended  service  was  had, 
was  not  at  the  time  of  such  attempted  service,  a  ticket 
agent,  clerk,  secretary,  superintendent,  agent,  cashier, 
principal  director,  engineer,  conductor,  station  agent 
or  any  agent  of  any  sort  of  appellee;  that  said  suit 
was  not  brought  in  the  county  where  appellee's  prin- 
cipal office  is  located,  or  where  the  alleged  cause  of 
action  occurred  or  in  any  county  in  or  through  which 
appellee's  road  runs;  that  at  the  time  of  such  pre- 
tended service,  appellee  was  a  corporation  organized 
under  the  laws  of  the  State  of  Illinois,  and  was  the 
owner  of  a  line  of  electric  railway  extending  from 
the  city  of  Springfield,  Sangamon  county,  Illinois, 
to  the  city  of  Lincoln,  Logan  county,  Illinois,  and  that 
its  principal  office  was  located  in*the  city  of  Champaign, 
in  Champaign  county,  Illinois.  A  demurrer  to  this 
plea  was  overruled  and  a  replication  filed  by  appel- 
lant, stating  that  the  return  on  said  writ  was  wholly 
true  and  that  Sommerlad  was  at  the  time  of  the  serv- 
ice thereof,  on  him,  an  agent  of  appellee,  and  that  at 
the  tune  of  the  service  the  president  and  secretary  of 
api>ellant  were  not  in  said  county.  A  hearing  was 
had  before  the  court  which  resulted  in  a  judgment  in 
favor  of  appellee  and  against  appellant  for  costs,  for 
which  execution  was  awarded. 
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The  proofs  on  the  hearing  showed  appellee  was  a 
corporation  under  the  laws  of  Illinois;  that  its  road 
ran  from  Springfield  to  Lincoln,  Illinois ;  that  its  prin- 
cipal office  was  located  in  Champaign  and  that  the 
accident  causing  the  death  occurred  in  Sangamon 
county,  Illinois ;  that  the  line  of  road  of  said  traction 
company  did  not  extend  into  Madison  county  where 
suit  was  commenced  and  service  had;  that  appellee 
was  one  of  a  number  of  corporations,  operating  trac- 
tion lines  in  Illinois,  composing  what  is  known  as  the 
Illinois  Traction  System;  that  said  system  was  not  a 
corporation  and  the  name  given  it  was  a  trade  name 
and  not  a  corporate  name.  It  was  further  shown  that  an- 
other one  of  this  roads  composing  the  Illinois  Traction 
System  was  the  St.  Louis,  Springfield  and  Peoria  Rail- 
road Company,  whose  road  ran  through  Edwardsville 
in  Madison  county  and  on  to  Springfield;  that  there 
was  an  arrangement  between  the  different  roads  com- 
posing the  system,  by  which  tickets  could  be  sold  for 
passage  by  the  agent'  of  any  one  of  the  roads  over 
other  roads  of  the  system  connecting  with  the  same. 
Sommerlad  was  employed  and  paid  by  the  St  Louis, 
Springfield  and  Peoria  Railroad  Company,  and  was 
its  agent  at  Edwardsville,  and  could  sell  a  ticket  from 
that  station  to  Springfield  and  to  points  on  appellee's 
line,  but  could  not  sell  a  separate  ticket  on  appellee's 
line  alone.  That  is,  he  could  sell  a  ticket  from  Ed- 
wardsville to  Lincoln  good  over  the  St.  Louis,  Spring- 
field and  Peoria  Railroad,  and  over  appellee's  line 
from  thence  to  Lincoln,  but  he  could  not  sell  a  ticket 
from  Springfield  to  Lincoln  alone.  It  was  also  shown 
by  appellant,  a  bulletin  was  posted  up  in  the  office  of 
the  St.  Louis,  Springfield  and  Peoria  Company  at 
Edwardsville,  where  Sommerlad  was  agent,  giving 
the  names  of  the  several  railway  companies  constitut- 
ing the  Illinois  Traction  Company,  stating  that  com- 
plete public  files  of  the  tariffs  of  these  companies  were 
located  at  addresses  given  in  Springfield,  Illinois,  and 
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St  Louis,  Missouri,  and  that  the  rate  and  fare  sched- 
ule applying  from  the  Edwardsville  station  were  on 
file  at  that  o£Sce  and  might  be  inspected  by  any  person 
upon  application;  also  that  the  agent  or  other  em- 
ployee on  duty  in  the  office  would  lend  any  assistance 
desired  in  securing  information  from  or  interpreting 
such  schedules. 

The  only  question  for  the  consideration  of  the  court 
below  and  for  us  here  is,  was  Sommerlad,  by  reason 
of  his  authority,  as  agent  of  the  St.  Louis,  Sprin^eld 
and  Peoria  Bailroad  Company,  at  Edwardsville,  to 
sell  joint  tickets  over  all  the  lines  of  the  Illinois  Trac- 
tion System,  including  that  of  appellee,  an  agent  of 
appellee,  within  the  contemplation  of  the  statute  pro- 
viding for  the  service  of  process  upon  corporations? 
It  is  so  well  known  that  it  can  be  said  to  be  a  matter 
of  universal  knowledge  that  local  agents  of  railroad 
companies  sell  tickets  to  and  collect  the  fare  therefor 
from  passengers  whose  points  of  destination  are  be- 
yond or  outside  of  the  line  of  road  belonging  to  the 
company  which  employs  the  agent,  and  that  frequently 
these  tickets  entitle  the  holder  to  ride  over  a  number 
of  different  lines  of  road.  Such  a  local  agent,  how- 
ever, cannot  be  held  to  be  the  agent  of  the  companies 
operating  other  lines  than  the  line  of  the  company 
which  employs  him,  for  the  purpose  of  the  service  of 
process  imder  our  statute.  To  hold  otherwise  would 
be  to  constitute  substantially  every  local  railroad 
agent  in  this  State  the  agent,  for  the  purposes  of  the 
service  of  process,  of  a  large  portion  of  the  railroad 
companies  of  the  country. 

In  the  case  of  Bristow  v.  St.  Louis,  S.  (6  P.  R.  Co., 
184  in.  App.  305,  the  plaintiff's  intestate  received 
injuries  in  an  accident  on  the  line  of  appellee's  road 
in  Macoupin  county  and  the  suit  therefor  was  brought 
in  Macon  county,  Illinois.  The  persons  upon  whom 
the  summons  was  served  were  a  ticket  agent  and  an 
assistant  ticket  agent  in  the  employ  of  a  corporation 
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owning  and  operating  a  line  of  railroad  from  the  city 
of  Springfield  through  the  county  of  Macon  and  city 
of  Decatur  to  the  city  of  Danville,  Illinois,  while  the 
injury  occurred  on  the  line  of  the  St.  Louis,  Spring- 
field and  Peoria  Railroad  Company,  the  limits  of  which 
are  above  described,  and  which  is  the  company  em- 
ploying Mr.  Sommerlad,  upon  whom  service  was  had 
in  the  case  before  us.  The  road  upon  which  the  injury 
in  the  Bristow  case,  supra,  occurred  and  the  one  em- 
ploying the  agent  upon  whom  service  was  had  were 
parts  of  the  Illinois  Traction  System  above  mentioned. 
In  that  case  it  was  said  that  the  record  disclosed  that 
the  parties  on  whom  service  was  had  *'were  employed 
by  a  company  operating  from  Decatur,  Illinois,  to 
Danville,  Illinois ;  that  they  were  not  employed  by  ap- 
pellee company  and  did  not  represent  them  in  any 
way.  The  theory  upon  which  appellant  contended 
that  they  were  agents  of  appellee  company  is  because 
they  sold  tickets  at  Decatur  by  which  parties  were 
entitled  to  travel  over  both  of  these  lines  of  railroad 
from  Decatur  to  any  point  of  destination  thereon 
designated  by  the  ticket,  and  that  this  constitutes  the 
parties  agents  of  appellee  company.  Further,  that  the 
two  lines  were  operated  under  the  name  of  the  Illinois 
Traction  System.  The  proof  that  these  parties  at  De- 
catur were  authorized  to  sell  a  ticket  upon  which  par- 
ties might  ride  upon  the  line  of  railroad  which  they  did 
represent  and  arriving  at  the  end  of  that  line  were 
entitled  to  ride  upon  another  railroad  to  the  point  of 
destination  to  which  the  ticket  was  sold  is  not  suffi- 
cient to  and  does  not  show  agency  on  behalf  of  the 
second  or  connecting  railroad.^' 

In  the  case  of  Chicago,  B.  <&  Q.  R.  Co.  v.  Weber,  219 
111.  372,  which  was  an  action  by  an  administrator 
against  the  railroad  company  for  causing  the  death 
of  his  intestate  at  the  crossing  of  a  public  highway 
over  said  railroad,  it  appeared  that  said  railroad  com- 
pany, a  corporation  under  the  laws  of  the  State  of 
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Illinois,  had  leased  its  lines  to  the  Chicago,  Burling- 
ton and  Quincy  Railway  Company,  a  corporation  in- 
corporated under  the  laws  of  the  State  of  Iowa,  and 
at  the  time  of  the  injury  the  railway  company  was 
oi)erating  the  road.  It  was  there  held  that  service 
upon  the  agent  of  the  railroad  company  was  not  suffi- 
cient, under  the  statute,  and  was  also  said  that  the 
fact  that  the  lessee  company  and  its  servants  and 
agents  may,  as  a  matter  of  public  policy,  be  held  the 
servants  and  agents  of  the  lessor  company  in  actions 
for  negligence  arising  in  the  exercise  of  the  chartered 
powers  of  the  lessor  company,  does  not  require  or 
authorize  the  holding  of  such  servants  and  agents  as 
the  servants  and  agents  of  the  lessor  company  for  the 
purpose  of  the  service  of  process.  The  same  question 
arose  in  the  case  of  Chicago,  B.  d  Q.  R.  Co.  v.  SiUa, 
123  Dl.  App.  125,  where  it  was  held  that  the  agent 
of  the  le  Aee  's  railroad  corporation  was  not  the  agent  of 
the  lessor  corporation  for  the  purpose  of  the  service  of 
summons  upon  the  lessor,  and  the  whole  subject  is  there 
fully  discussed.  From  a  consideration  of  these  cases, 
as  well  as  from  what  appears  to  us  to  be  the  proper 
reasoning  growing  out  of  the  application  of  the  law 
to  the  facts  in  this  case,  we^nclude^  that  there  was 
no  legal  service  of  process  upon  ^^W^^  ^^^  that  the 
plea  in  abatement  in  this  case  was^ffe^erly  sustained. 
The  judgment  in  this  case  was  against  appellant, 
the  plaintiff  below,  for  costs,  and  execution  was 
awarded  therefor.  Appellant  was  suing  as  adminis- 
tratrix of  the  estate  of  her  deceased  husband  and  it 
was  therefore  improper  to  award  execution  against 
her  for  the  costs.  The  order  in  relation  to  the  pay- 
ment of  the  costs  should  have  been  that  they  be  paid 
by  appellant  **in  due  course  of  administration.''  It 
is  not  necessary,  however,  to  reverse  and  remand  the 
case  to  correct  this  technical  error  as  the  correction 
may  be  made  here.  The  judgment  of  the  court  below 
will  be  modified  by  striking,  out  the  words  '  *  and  have 
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execution  therefor''  and  inserting  in  lieu  thereof  "to 
be  paid  in  due  course  of  administration,''  and  as  so 
modified  the  same  will  be  affirmed. 

Judgment  affirmed. 


M.  0.  AUmoii  et  aL,  Appellees,  y«  Salem  Buildtes  & 
Loan  Association,  Appellant.  William  A.  Hills, 
Trustee. 

1.  BuiLOiNO  AND  LOAN  AssocfiATioKS,  \  23* — lohen  oct  of  director 
in  own  behalf  notice  to  aaaociation.  The  fact  that  a  director  of 
a  building  and  loan  association  assigned  stock  owned  by  him  as 
collateral  security,  without  the  transfer  being  recorded  on  the 
books  of  the  association  as  the  by-laws  required,  does  not  charge 
the  association  with  notice  of  the  assignment,  since  the  director 
acted  for  himself  and  not  the  association  in  the  transaction. 

2.  BniLoiNO  AND  LOAN  ASSOCIATIONS,  |  34* — whcn  evidence  not 
sufficient  to  97u>to  notice  of  assignment  of  stock.  The  evidence  In 
an  action  against  a  building  and  loan  association  to  recover  the 
matured  value  of  shares  paid  to  the  recorded  holder  without  requir- 
ing the  surrender  of  his  certificate,  which  had  been  previously  as- 
signed to  the  plaintiff  as  collateral  security  without  being  recorded 
on  the  books  of  the  association  as  its  by-laws  required,  held  hot  to 
show  that  the  association  had  notice  of  the  assignment 

8.      BtnLDING  AND  LOAN  ASSOCIATIONS,   {   34* — lOhcn  OSSOOiOHon  UO' 

Me  to  unrecorded  holder  of  shares  as  collateral  security,  ▲  building 
and  loan  association  which  paid,  without  notice  of  the  assign- 
ment of  stock  as  collateral  security,  the  matured  value  thereof  to 
the  assignee,  the  holder  of  record^  is  not  answerable  to  the  assignee, 
where  the  assignment  was  not  recorded  on  the  books  of  the  associa- 
tion as  its  by-laws  required. 

4.  Building  and  loan  associations,  {  33* — when  association  lia- 
ble to  unrecorded  holder  of  shares  as  collateraL  Where  a  build- 
ing and  loan  association  without  notice  of  an  assignment  of  a 
certificate  of  stock  as  collateral  security,  which  was  not  recorded  on 
the  books  of  the  association  as  its  by-laws  required,  paid  the  matured 
value  thereof  to  the  assignor,  the  holder  of  record,  without  requir- 
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Ing  a  surrender  of  the  certificate,  and  the  assignee,  on  learning 
of  the  payment,  did  not  protest  to  the  association,  demand  restitu- 
tion nor  give  any  notice  leading  it  to  believe  that  he  intended  to 
hold  it  liable  for  the  amount  of  the  payment,  but  subsequently  ac- 
cepted interest  on  the  secured  debt  from  the  assignor,  and  waited 
nineteen  months  before  bringing  action  against  the  association, 
held  guilty  of  laciies  sufficient  to  bar  a  recovery. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon,  Thom- 
as M.  Jktt,  Judge,  presiding.  Heard  in  this  oourt  at  the  October 
term,  1914.  Reversed  and  remanded  with  directions.  Opinion  filed 
May  1.  1916. 

Kaqy  &  Vandebygbt^  for  appellant 
Noi^EMAK  &  Smith,  for  appellees.  . 

Mb.  Justice  Hiobee  delivered  the  opinion  of  fhe 
court 

On  April  15,  1913,  M.  0.  AUmon,  Nellie  H.  White, 
Ida  M.  Pnllen  and  Tina  V.  Cole,  appellees,  filed  their 
bill  in  chancery  in  the  Circuit  Court  of  Marion  county, 
Illinois,  against  appellant  and  William  A.  Mills,  as 
trustee  in  bankruptcy  for  John  S.  Stonecipher,  bank- 
rupt, asking  that  appellant  be  decreed  to  issue  to  them 
forty-six  shares  of  the  matured  capital  stock  of  said 
association  of  the  par  value  of  $4,600  or  to  pay  them 
the  principal  sum  of  $4,000  and  certain  accrued  inter- 
est, said  to  amount  to  the  sum  of  $500,  and  for  general 
relief. 

The  facts  upon  which  the  suit  is  based,  as  set  forth 
in  the  bill,  were  in  the  main  not  disputed  on  the  trial 
and  are  substantially  as  follows :  On  August  12, 1904, 
H.  li.  AUmon,  the  father  of  appellees,  loaned  to  John 
S.  Stonecipher  the  sum  of  $2,000  and  took  his  note  of 
that  date  for  said  sum  due  one  year  after  date,  with 
interest  at  the  rate  of  six  per  cent,  per  annum  and 
afterwards,  on  September  10,  1906,  said  AUmon 
loaned  said  Stonechiper  a  Uke  amount  and  took  his 
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note  for  $2,000  of  that  date,  due  six  months  after  date, 
also  with  interest  at  the  rate  of  six  per  cent,  per 
annum.  At  the  time  the  second  note  was  given,  Stone- 
cipher  assigned  and  delivered  to  said  Allmon  thirty- 
six  shares  of  stock  of  said  appellant  building  and  loan 
association,  to  secure  the  payment  of  said  notes.  H. 
L.  Allmon  died  intestate  February  5,  1908,  and  ap- 
pellees, as  his  heirs  at  law,  became  the  owners  of  the 
not^s  and  received  the  certificates  of  stock.  The  notes 
were  never  paid  but  Stonecipher  paid  the  interest  on 
the  same  each  year  up  to  and  including  the  year  1911. 
The  certificates  of  stock  of  the  building  association 
delivered  to  Allmon  as  aforesaid  each  bore  on  its  face 
the  statement  that  the  same  was  *  transferable  on  the 
books  of  the  association  in  person  or  by  attorney  upon 
surrender  of  this  certificate. ' '  None  of  the  certificates 
of  stock  were  so  transferred  but  remained  upon  the 
books  of  the  association  in  the  name  of  said  Stone- 
cipher.  Section  4  of  article  6  of  the  charter  of  the 
appellant  building  and  loan  association  which  was 
offered  in  evidence  is  as  follows:  **Any  member  of 
this  association  may  transfer  to  any  other  person 
any  or  all  of  the  unredeemed  shares  held  by  him  or 
her  on  which  there  are  no  arrearages  of  dues  and  fines, 
on  payment  to  the  association  of  twenty-five  cents  for 
each  share  transferred.  All  transfers  shall  be  made 
in  the  presence  of  the  secretary  who  shall  record  them 
in  a  book  purchased  and  kept  by  him  for  that  purpose 
alone ;  and  they  shall  also  be  indorsed  on  the  certificate 
transferred.  In  each  case  the  transferee  shall  be  en- 
titled to  all  the  privileges  of  the  original  holder;  but 
no  transfer  shall  be  valid  and  complete  until  the  fore- 
going provisions  have  been  complied  with.*' 

In  December,  1911,  M.  0.  Allmon,  who  also  repre- 
sented the  other  owners  of  the  four  certificates  cover- 
ing the  stock  in  question,  presented  the  same  to  Mr. 
Larimer,  the  secretary  of  the  association,  and  made 
inquiry  concerning  them  and  as  to  whether  Mr.  Stone- 
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cipher  owned  them.  The  secretary  referred  to  his 
books  and  told  him  that  the  certificates  had  been  paid 
as  they  matnred  to  Mr.  Stonecipher ;  that  the  amount 
due  on  sixteen  of  the  shares  had  been  paid  to  Stone- 
cipher  on  June  18,  1908;  on  ten  shares,  January  28, 
1909 ;  and  on  the  remaining  ten  shares,  May  15,  1909. 
M.  0.  Allmon  testified  that  he  told  the  secretary  at  the 
time  referred  to  that  he  and  the  other  appellees  held 
the  certificates  as  collateral  security,  but  the  secretary 
denied  this  statement  and  said  the  fact  was  not  brought 
to  his  knowledge  until  this  suit  was  instituted.  Stone- 
cipher  at  the  time  the  money  was  borrowed  was  con- 
sidered a  man  of  large  means,  and  at  the  time  he 
received  the  money  for  the  stock  from  the  secretary  was 
a  director  of  the  building  and  loan  association.  On 
January  28,  1913,  Stonecipher  was  adjudged  a  bank- 
rupt but  appellee,  M.  O.  Allmon  who  held  the  certifi- 
cates of  stock,  stated  he  considered  the  financial  con- 
dition of  Mr.  Stonecipher  good  up  to  the  first  of  the 
year  1912;  that  up  to  that  time  he  thought  the  notes 
could  be  collected  directly  from  Mr.  Stonecipher  and 
that  he  collected  the  last  interest  on  them  on  Decem- 
ber 10,  1911. 

The  court  found  the  equities  to  be  with  appellees, 
the  decree  finding  that  the  certificates  were  held  by 
and  hypothecated  with  H.  L.  Allmon  in  his  lifetime 
and  have  been  so  held  by  his  heirs  since  his  death; 
that  each  of  said  certificates  was  assigned  by  indorse- 
ment on  the  back  thereof  by  the  said  Stonecipher  at 
the  time  of  its  delivery ;  that  said  association  had  paid 
the    certificates  upon  their  maturity  to  said  Stone- 
cipher without  requiring  the  surrender  of  any  or  either 
of  the  same;  that  by  so  paying  over  to  Stonecipher 
the  amount  due  on  said  several  shares  of  stock  with- 
out requiring  him  to  surrender  the  certificates  for  can- 
cellation, the  association  violated  the  trust  cast  upon  it 
and  became  and  was  responsible  to  appellees  for  any 
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injury  sustained  by  reason  of  such  misconduct;  that 
it  was  the  duty  of  the  association  to  require  the  sur- 
render of  said  certificates  upon  the  payment  of  the 
amount  due  on  said  shares  of  stock;  that  at  the  time 
said  payments  were  made  to  said  Stonecipher,  the 
association  had  notice  that  said  certificates  had  been 
assigned  to  and  hypothecated  with  H.  L.  Alhnon  in 
his  lifetime  and  were  then  hypothecated  with  and  held 
by  appellees  as  security  for  said  notes,  and  that  said 
Stonecipher  had  no  interest  therein.  And  it  was  de- 
creed that  appellant  association  pay  to  appellees, 
within  forty  days  from  the  date  of  the  decree,  the 
sum  of  $3,600,  and  that  upon  payment  of  said  sum 
they  surrender  said  certificates  to  said  association. 

We  find  nothing  in  the  proofs  to  show  that  the  asso- 
ciation knew  of  the  transfer  by  delivery  and  indorse- 
ment of  the  certificates  by  Stonecipher  to  H.  L.  Allmon 
prior  to  December,  1911,  a  date  long  after  the  matured 
value  of  the  same  had  been  paid  to  Stonecipher. 
While  it  is  true  that  Stonecipher  knew  of  the  trans- 
action and  that  he  was  a  director  of  the  association 
at  the  time  payment  was  made,  yet  his  knowledge  of 
the  facts  could  not  be  charged  against  the  association, 
as  in  acquiring  such  knowledge  he  was  not  acting  for 
the  association  but  for  himself,  and  his  aictions  as  a 
whole  were  in  effect  hostile  to  the  association.  Gilke- 
son  V.  Thompson,  210  Pa.  355,  Ay  cock  Bros.  Lumber 
Co.  V.  First  Nat.  Bank  of  Dotha/n,  54  Fla.  604;  Tea- 
garden  V.  R.  B.  Godley  Lumber  Co.,  105  Tex.  616. 
Notice  to  a  director  of  a  bank  acquired  by  him  not  in 
the  bank's  business  but  privately  is  not  notice  to  the 
bank.  Black  v.  First  Nat.  Bank,  96  Md.  399.  In  Home 
Savings  <£  State  Bank  v.  Peoria  Agricultural  d  Trot- 
ting Society,  206  111.  9,  it  was  held  that  knowledge 
obtained  by  a  director  of  a  bank  when  he  was  negotiat- 
ing for  the  purchase  of  a  lot  for  himself,  that  the  title 
was  held  in  trust,  did  not  of  itself  charge  the  bank^ 
which  had  a  judgment  against  the  holder  of  the  legal 
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title,  with  notice  so  as  to  defeat  its  levy*  and  sale  of 
the  land  on  such  judgment.  We  conclude  that  the 
facts  'in  this  case  do  not  show  circumstances  which 
warrant  the  holding  of  the  decree  that,  at  the  time  of 
the  payment  of  the  amounts  due  on  the  certificates 
to  Stonecipher,  appellant  had  nbtice  that  they  were 
held  by  any  one  else  as  collateral. 

The  statute  in  relation  to  homestead  loan  associa- 
tions (Hurd's  Eev.  St.  1912,  eh.  32,  par.  83,  sec.  6a,  J. 
&  A.  if  2598)  under  which  appellant  was  organized, 
provides:  **The  shares  shall  be  deemed  to  be  per- 
sonal property  in  the  hands  of  the  members,  trans- 
ferable upon  the  books  of  the  association  in  the  manner 
provided  in  the  by-laws ;*'  and  the  by-laws  provide, 
as  above  set  forth,  that  all  transfers  shall  be  made  in 
the  presence  of  the  secretary  who  shall  record  them 
in  a  book  purchased  and  kept  by  him  for  that  purpose 
alone,  and  shall  be  indorsed  on  the  certificate  trans- 
ferred ;  and  that  no  transfer  shall  be  valid  and  com- 
plete until  the  foregoing  provisions  shaU  be  complied 
with.  Notwithstanding  these  provisions,  we  find  the 
law  early  settled  by  the  deci^ons  in  this  State,  and 
not  since  disturbed,  that  as  between  the  assignor  and 
assignee,  a  transfer  on  the  books  of  the  secretary  was 
not  necessary.  Wetherell  v.  Thirty-first  St.  Building 
S  Loan  Ass'n,  153  HI.  361.  But  it  has  also  been  held 
that  in  the  absence  of  such  action  neither  party  could 
set  up  a  transfer  by  indorsement  and  delivery  as 
against  the  rights  of  third  parties  or  the  corporation. 
In  the  case  of  Kellogg  v.  Stockwell,  75  111.  68,  quoted 
with  approval  in  many  later  cases,  it  is  stated:  **The 
provision  in  the  charter  that  shares  are  transferable 
only  on  the  books  of  the  company,  is  designed  for  the 
protection  of  the  corporation,  or  perhaps  a  purchaser 
without  notice.''  It  was  held,  however,  in  that  case 
that  as  between  the  vendor  and  vendee,  a  sale  and 
transfer  would  be  good  without  being  entered  upon 
the  company's  books  and  would  be  enforced  in  equity, 
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that  is,  in  effect,  that  it  was  a  good  equitable  transfer 
of  the  stock.  In  People's  Bank  of  Bloomington  v. 
Gridley,  91  HI.  457,  in  speaking  of  transferring  stock 
as  a  pledge,  it  is  said:  **This  may  be  effected  by  a 
formal  or  even  a  blank  indorsement  or  assignment  of 
the  certificate,  qnd  delivery  of  the  same  to  the  assignee. 
Nothing  more  is  ordinarily  required  to  complete  the 
contract  as  between  the  unmediate  parties.  But,  as 
to  third  parties,  something  more  is  commonly  required. 
Some  such  visible  or  ascertainable  index  of  the  change 
of  ownership  as  will  naturally  put  those  interested  in 
the  question  upon  inquiry,  and  thus  lead  them  to  cor- 
rect information  upon  the  subject,  must  exist.*'  See 
also,  Otis  V.  Gardner,  105  HI.  436.  The  difference  be- 
tween a  share  of  stock  and  a  certificate  of  stock  must 
be  borne  in  mind,  as  the  latter  is  only  evidence  of 
the  ownership  of  the  former.  **A  share  of  stock  is 
defined  to  be  a  right  which  its  owner  has  in  the 
management,  profits  and  ultimate  assets  of  the  cor- 
poration. •  •  •  The  title  to  stock  is  created  by 
registry  in  the  books  of  the  corporation.  The  certifi* 
cate  is  not  the  stock  itself,  but  only  evidence  of  the 
ownership  of  the  stock.  It  has  value  only  as  such 
evidence,  and  apart  from  the  shares  which  it  repre- 
sents it  is  utterly  worthless.  It  is  not  essential,  and 
a  registered  stockholder  may  exercise  all  his  privi- 
leges without  it.  He  has  power  to  transfer  his  stock, 
to  receive  dividends  and  to  vote,  and  he  is  individually 
liable  as  a  stockholder  although  without  the  usual 
voucher  in  the  form  of  a  certificate."  Colton  v.  Wil- 
Hams,  65  111.  App.  466. 

The  conclusion  must  therefore  be  reached  in  this 
case,  that  notwithstanding  the  transfer  of  the  certifi- 
cates by  Stonecipher  to  tAilmon  constituted  an  equi- 
table assignment  of  the  stock  to  the  latter  as  between 
"the  parties,  yet  the  failure  of  the  parties  to  cause  the 
transfer  to  be  made  in  the  presence  of  the  secretary 
and  recorded  in  the  bopks  of  the  assodatipn,  as  re- 
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quired  by  the  constitution,  and  the  absence  of  all  notice 
to  the  company  of  the  transfer  of  the  stock,  justified 
the  secretary  in  relying  on  the  evidence  of  ownership 
shown  by  the  book  of  the  association  kept  for  that 
purpose,  and  authorized  him  to  pay  the  matured  value 
of  the  shares  to  Stonecipher  and  protected  the  asso- 
ciation from  loss  by  reason  of  such  payment. 

We  are  further  of  opinion  that  appellees  were 
guilty  of  laches  in  not  seeking  to  establish  their  claim 
to  the  shares  of  stock  in  question  at  an  earlier  date. 
Stonecipher  being  a  man  supposed  to  have  large  prop- 
erty interests,  appellees  were  not  disturbed  when  they 
discovered,  through  M.  0.  Allmon  in  December,  1911, 
that  the  matured  value  of  the  stock  had  been  paid  to 
the  former  as  it  came  due,  the  last  block  of  shares 
having  been  paid  more  than  two  years  prior  to  that 
time.  At  that  time  M.  0.  Allmon  neither  protested 
against  the  action  of  the  association  nor  did  he  demand 
restitution,  or  take  any  steps  or  give  any  notice  that 
would  lead  the  association  tobelieve  appellees  intended 
to  hold  it  liable  for  the  amount  paid  to  Stonecipher  on 
said  shares,  and  at  that  time  the  notes,  it  is  claimed 
the  shares  were  to  secure,  were  long  since  due.  M.  O. 
Allmon  testified  as  above  stated  that  he  collected  in- 
terest froto  Stonecipher  on  December  10,  1911,  and 
that  he  considered  him  financially  good  in  the  early 
part  of  1912.  In  fact  no  steps  appear  to  have  been 
taken  to  enforce  appellees '  claim  to  the  shares  of  stock 
in  question. until  after  Stonecipher  had  been  adjudged 
insolvent,  and  tbis  suit  was  not  brought  until  about 
fifteen  months  after  appellees  had  learned  of  the  pay- 
ment made  by  the  secretary  of  the  association  to  Stone- 
cipher of  the  amount  due  on  the  shares.  Had  appel- 
lees protested  at  once  when  they  learned  of  such  pay- 
ment and  notified  appellant  they  expected  to  hold  it 
responsible  for  the  amount  paid,  the  latter  could  have 
taken  steps  to  protect  itself,  if  it  so  desired,  at  a  time 
when  Stonecipher  was  still  apparently  in  sound  finan- 
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cial  oonditioiL  It  would  be  manifestly  inequitable  to 
permit  appellees,  with  full  knowledge  of  the  facts  con- 
cerning the  payment,  to  act  as  though  they  acquiesced 
therein  and  thereby  lead  appellant  to  believe  that  no 
claim  would  be  made  upon  it  by  them  on  account  of 
the  certificates  held  by  them,  and  then,  after  the  unex- 
pected had  happened  and  the  man  whom  they  consid- 
ered financially  good  had  become  insolvent,  assert  and 
enforce  a  claim  for  payment  of  the  shares  in  question 
from  appellant,  when  it  was  too  late  for  the  latter  to 
protect  itself  as  it  might  otherwise  have  done.  Ap- 
pellees were  guilty  of  such  laches  in  the  respect  above 
stated  as  should  bar  them  from  the  right  of  recovery 
imder  the  circumstances  of  this  case.  The  decree  of 
the  Circuit  Court  will  be  reversed  and  the  cause  re- 
manded with  directions  to  the  court  below  to  dismiss 
the  bill  for  want  of  equity. 

Reversed  and  remanded  with  directions. 


B.  F.  Baehman^  Administrator^  Appellee,  v.  Boy  Wil- 

klns,  Administrator,  Appellant. 

1.  EzECUTOBS  AND  ADMINISTIUT0B8,  8  532* — tohcn  intercMt  charged 
against  administrator  conclusive  on  appeal.  Where  the  amount  of 
Interest  chargeable  against  an  administrator  to  collect  is  fixed  by 
stipulation  in  the  lower  court,  it  cannot  be  questioned  on  appeal. 

2.  ExECinoBS  AND  ADMINI8TBATQBS,  |  559* — When  administrator  to 
collect  deprived  of  commissions  hy  failure  to  deliver  property  to 
successor.  An  administrator  to  collect,  held  not  to  have  neglected 
or  refused  to  turn  personalty  over  to  his  successor  on  demand,  bo 
as  to  deprive  him  of  his  right  to  commissions. 

3.  ExBCXTTOBS  AND  ADMINISTRATORS,  f  661* — amount  of  commis- 
sions  of  administrator  to  collect.  An  award  of  |2,000  as  commla- 
sions  to  an  administrator  to  collect,  held  not  excessive  under  the 
circumstances  of  the  case. 
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4.  ExECfUTOBs  AND  ADMiinsTBATOBS,  f  526* — When  alUnoance  of 
ottameyM'  feet  not  excessive.  An  allowance  of  |1,800  as  attorneys' 
fees  to  an  administrator  to  collect,  held  not  excessive. 

6.  EbcECiTTOBS  AiO)  ADMiKiSTiUTOBS,  fi  668* — When  costs  of  pro- 
ceeding payable  from  estate.  An  order  requiring  the  payment  from 
an  estate  of  the  costs  of  a  proceeding  pertaining  to  the  allowance 
of  commissions  and  attorneys'  fees  to  an  administrator  to  collect, 
held  not  erroneous. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon.  Thohab 
M.  JsTT,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  May  1,  1916. 

Kaoy  &  Vakdebyobt,  for  appellant. 

BuNDY  &  Wham,  C.  H.  Holt  and  E.  D.  Telfobd,  for 
appellee. 

Mb.  Justicb  Higbee  delivered  the  opinion  of  the 
court. 

About  July  1, 1908,  Demalian  Justice  was  appointed 
administrator  of  the  estate  of  Sea  Bird  Wilkins,  de- 
ceased.  Shortly  thereafter  an  appeal  was  taken  from 
the  order  appointing  him,  and  pending  the  litigation 
B.  P.  Bachman  was  appointed  administrator  to  col- 
lect, of  said  estate.  Upon  his  appointment.  Justice 
turned  over  to  him  $6,101.36  cash,  notes  and  accounts 
amounting  to  something  over  $25,000,  and  certain 
property  appraised  at  $2,118.15.  On  appeal  it  was 
finally  decided  that  Justice  had  no  right  to  administer 
on  said  estate  and  thereafter  on  March  16,  1912,  Roy 
Wilkins  was  appointed  administrator  of  said  estate 
by  the  County  Court.  This  appointment  was  contested 
by  the  public  administrator  but  was  aflSrmed  by  the 
Circuit  Court  and  by  the  Appellate  Court  {Bundy 
V.  Wilkins,  183  111.  App.  560),  and  later  a  petition  for 
writ  of  certiorari  was  denied  by  the  Supreme  Court, 
making  the  opinion  of  Appellate  Court  final.  (See  also, 
for  previous  history  of  case.  Justice  v.  Wilkins,  251 
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HI.  13,  reversing  158  111.  App.  504.)  Thereafter  on 
January  13,  1914,  the  records  and  files  were  certified 
to  the  County  Court  of  Marion  county  in  order  that 
said  administrator  might  proceed  with  the  duties  of 
his  oflBce,  and  on  January  15th,  Roy  Wilkins  as  such 
administrator,  whom  we  shall  hereafter  designate  €ls 
appellant,  made  a  written  demand  on  B.  F.  Bachman 
the  administrator  to  collect,  the  appellee  here,  that 
he  turn  over  to  appellant  all  the  money  and  property 
of  Sea  Bird  Wilkins,  deceased,  which  had  come  to  his 
hands  or  possession.  Appellee  failed  to  turn  over 
any  money  in  response  to  this  demand,  and  on  Febru- 
ary 2, 1914,  a  second  demand  of  like  import  was  served 
upon  him,  and  about  this  time  appellee  paid  to  appel- 
lant the  sum  of  $10,000,  but  retained  the  balance  of 
the  money  belonging  to  the  estate.  Later,  on  Febru- 
ary 24th  appellant  served  a  third  notice  on  appellee 
in  which  he  demanded  the  balance  of  the  money  due. 
Appellee  refused  to  pay  over  this  balance  unless  ap- 
pellant would  agree  to  allow  appellee  to  retain  the 
amount  claimed  by  him  as  commissions  and  for  his 
attorneys'  fees.  No  agreement  having  been  reached 
upon  these  questions,  appellee  on  March  11,  1914,  filed 
a  petition  in  said  County  Court  asking  that  his  attor- 
neys' fees  and  commissions  be  fixed  by  the  court.  On 
April  9th  the  case  was  heard  and  appellee's  commis- 
sions fixed  at  $1,200,  and  his  attorneys '  fees  at  $2,000, 
ahd  from  the  order  fixing  these  amounts  an  appeal  was 
taken  to  the  Circuit  Court  by  the  administrator, 
Roy  Wilkins,  and  others  interested  in  the  estate.  On 
April  15,  1914,  appellee  filed  his  final  report  as  ad- 
ministrator to  collect  in  the  County  Court,  showing 
the  amounts  received  and  paid  out  by  him  from  his 
appointment  until  the  filing  of  said  report.  This  re- 
port showed  he  had  received  $23,870.98,  and  had  paid 
out,  including  the  $10,000  theretofore  paid  appellant, 
the  sum  of  $15,577.37,  leaving  a  balance  in  his  hands 
of  $8,293.61.    Among  other  items,  for  which  he  took 
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credit  in  his  report  as  having  been  paid  out,  were  the 
$1,200  allowed  him  as  commissions  and  the  $2,000 
allowed  for  attorneys'  fees.  A  few  days  later  this 
report  was  approved  and  thereupon  appellee  paid  said 
sum  of  $8,293.61  to  appellant  but  the  administrator, 
Eoy  Wilkins,  and  others  interested  took  an  appeal 
from  the  order  approving  said  report  to  the  Circuit 
Court.  Objection  iBled  to  appellee's  final  report  was 
that  he  had  failed  to  pay  over  to  appellant  as  adminis- 
trator of  said  estate  the  personal  property  and  assets 
iQ  his  hands  on  demand  as  required  by  statute,  and 
had  thereby  forfeited  all  right  and  claim  to  commis- 
sions and  attorneys '  fees ;  also  that  appellee  had  taken 
possession  of  a  large  sum  of  money,  to  wit,  the  sum 
of  $20,000,  which  he  had  held  on  deposit  in  banks 
bearing  interest  for  more  than  six  years,  and  that  no 
account  for  interest  so  received  had  been  made  by  him. 
Two  separate  appeals  were'  prosecuted  from  the 
order  of  the  County  Court  approving  appellee's 
report,  one  from  the  order  fixing  the  fees  of  his  attor- 
neys and  the  other  from  the  order  fixing  the  commis- 
sion of  the  administrator  to  collect,  but  they  were 
tried  in  the  Circuit  Court  at  the  same  time  and  prac- 
tically as  one  case.  On  the  hearing,  the  Circuit  Court 
entered  an  order  finding  that  appellee  should  be 
charged  with  $600  interest  received  by  him,  and  that 
he  should  be  credited  with  $1,200  for  his  fees  and 
commissions  as  administrator,  and  the  court  also 
found  that  he  was  entitled  to  retain  $1,800  for  his 
attorneys'  fees  and  that  the  costs  of  suit  should  be 
paid  in  due  course  of  administration.  The  amount 
of  $600  for  interest,  which  the  court  found  should  be 
charged  against  appellee,  was  agreed  upon  and  made 
a  matter  of  stipulation  between  the  parties.  Two  sep- 
arate orders,  however,  were  entered  by  the  Circuit 
Court,  one  relating  to  appellee's  commissions  and  the 
interest  received  by  him,  and  the  other  relating  to  the 
attorneys'  fees  which  he  was  allowed  to  retain.    From 
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each  of  these  orders  an  appeal  was  taken  to  this  conrt, 
but  the  records  filed  here  appear  to  be  identical,  except 
as  to  the  two  orders  of  the  Circuit  Court  referred  to, 
and  the  same  briefs  are  filed  in  each  case,  so  that  for 
the  purpose  of  convenience,  the  two  appeids  have  been 
consolidated  in  this  court  and  will  be  treated  as  one. 

Some  question  is  raised  by  appellant  in  his  brief, 
concerning  the  interest  item  charged  against  appellee, 
biit  as  the  matter  of  interest  was  settled  by  stipulation 
in  the  Circuit  Court,  as  above  stated,  it  cannot  be  per- 
mitted to  be  raised  on  this  appeal.  It  would  appear 
from  the  proofs  that  the  amount  of  $1,200  allowed 
appellee  for  his  commissions  for  caring  for  an  estate 
the  size  of  this  one  for  some  five  and  one-half  years, 
and  doing  all  the  work  necessary  to  make  the  collec- 
tions of  the  money  due  it,  was  a  reasonable  charge, 
especially  in  view  of  the  fact  that  he  was  himself 
charged  with  $600  frfr  interest  on  the  fund  held  by 
him;  but  appellant  contends  that  he  was  in  fact  not 
entitled  to  make  any  charge  for  his  commissions  or 
receive  anything  therefor,  for  the  reason  that  he  had 
not  delivered  over  the  money  and  property  in  his 
hands  to  his  successor  when  demand  was  made  there- 
for. In  support  of  this  claim  he  refers  to  section  17 
of  chapter  3  of  the  Revised  Statutes  (J.  &  A.  ^  65), 
which  provides  that  it  shall  be  the  duty  of  an  admin- 
istrator to  collect, '  *  to  deliver,  on  demand,  all  property 
and  money  of  the  deceased  which  shall  have  come  to 
his  hands  or  possession  (saving  such  commission  as 
may  be  allowed  by  the  Court),  to  the  person  or  persons 
obtaining  such  letters;  and  in  case  any  such  collector 
shall  refuse  or  neglect  to  deliver  over  such  property 
or  money  to  his  successor,  when  legal  demand  is  made 
therefor,  such  person  so  neglecting  or  refusing  shall 
be  liable  to  pay  twenty  per  cent,  over  and  above  the 
amount  of  all  such  property  or  money  as  comes  to  his 
hands  by  virtue  of  his  administration,  and  is  not  paid 
or  delivered  over  as  aforesaid,  and  shall  forfeit  all 
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claim  to  any  commission  for  collecting  and  preserving 
the  estate.  *'  Appellant  also  contends  that  because 
appellee  refused  to  turn  over  the  estate  promptly  on 
demand  he  was  guilty  of  wilful  default  in  his  conduct 
in  the  administration  of  the  estate,  and  that  compen- 
sation should  therefore  be  refused  to  him.  Our  atten- 
tion is  called  by  appellant  to  the  case  of  Whittemore 
V.  Coleman,  239  111.  450,  where  it  is  held  that  an  ad- 
ministrator is  not  entitled  to  compensation  where  he 
has  been  guilty  of  a  flagrant  disregard  of  duty  in 
connection  with  the  administration  of  the  estate  of 
which  he  has  had  charge.  He  also  refers  to  the  case 
entitled  In  re  Estate  of  George  Wincox,  186  111.  445, 
where  it  was  held  that  under  the  section  of  the  statute 
above  referred  to,  an  administrator  to  collect,  who 
neglected  to  deliver  and  pay  over  the  funds  of  the 
estate  to  his  successors  upon  demand  as  required  by 
statute,  had  forfeited  all  claim  to  his  conmiissions. 
But  in  that  case  the  administrator  appears  to  have 
wrongfully  coUected  the  funds  and  misappropriated 
thenu. 

The  proofs  in  this  case  do  not  show  that  appellee 
Bachman  was  guilty  of  any  disregard  of  his  duty  or 
any  maladministration  of  his  office  which  would  pre- 
vent him  from  claiming  and  being  rightfully  allowed 
his  reasonable  commissions  and  attorneys'  fees  as 
such  administrator.  He  in  fact  appears  to  have  been 
specially  diligent  in  collecting  and  securing  assets  of 
the  estate  and  in  protecting  and  caring  for  the  funds 
which  came  to  his  hands  for  the  benefit  of  those  en- 
titled to  them.  A  portion  of  said  fund  was  indeed  paid 
over  shortly  thereafter,  and  the  balance  appears  to 
have  been  retained  only  because  there  was  a  dispute 
between  the  two  administrators  as  to  the  amount  which 
should  be  retained  by  appellee  for  commissions  and 
attorneys'  fees.  To  procure  the  determination  of  these 
matters,  appellee  himself  filed  a  petition  to  have  the 
correct  amounts  fixed  by  the  County  Court,  and  when 
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that  court  made  an  order  in  pursuance  of  such  peti- 
tion, he  immediately  paid  over  to  appellant  all  of  said 
funds  except  the  amount  he  was  allowed  to  retain  for 
such  commissions  and  fees  as  aforesaid.  We  think 
the  court  below  properly  allowed  the  commissions  to 
appellee  and  that  the  amount  fixed  by  it  was  reason- 
able. 

What  is  above  said  as  to  the  propriety  of  allowing 
commissions  to  appellee  applies  with  equal  force  to 
the  allowance  to  him  of  his  reasonable  attorneys'  fees, 
and  the  only  question  in  that  behalf  for  us  to  deter- 
mine is  whether  or  not  the  amount  allowed  in  the  Cir- 
cuit Court,  which  was  less  by  $200  than  the  sum  fixed 
by  the  County  Court,  was^so  unreasonable  as  to  de- 
mand a  reversal  of  the  order  of  the  Circuit  Court  fixing 
the  same.  The  total  amount  of  cash  received  by  the 
administrator  was  $23,870.98,  and  the  proof  shows 
the  estate  to  have  been  in  such  a  condition,  owing  to  the 
negligfent  manner  in  which  the  intestate  looked  after 
his  affairs,  that  a  great  deal  of  care  and  labor  were 
required  to  collect  the  amounts  due  it.  Many  of  the 
notes  were  outlawed,  but  steps  were  taken  by  the  ad- 
ministrator, through  his  attorneys,  to  collect  them  as 
well  as  the  other  notes,  if  possible.  Some  twenty-six 
suits  were  brought  upon  notes  in  the  Circuit  Court, 
and  ten  others  before  a  justice  of  the  peace.  Three 
attorneys  were  employed  by  appellee  but  they  were 
so  employed  with  the  understanding  that  they  would 
charge  but  one  fee  for  their  services.  The  proofs  show 
that  appellee  was  in  frequent  consultation  with  his 
attorneys  and  that  they  were  constantly  rendering 
service  to  him.  A  number  of  the  attorneys  of  the 
Marion  county  bar  were  examined  as  witnesses  in  ref- 
erence to  the  question  of  what  would  constitute  a 
reasonable  and  the  customary  fee  in  that  county  for 
the  services  rendered  appellee  by  his  attorneys.  The 
three  attorneys  who  rendered  these  services  were  each 
witnesses  and  fixed  the  value  of  their  fees  for  the 
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services  rendered  at  the  sum  of  $2,500.    Seven  other 
attorneys  fixed  the  fees  at  amounts  ranging  from 
$2,200  to  $2,500.    Only  three  witnesses  were  examined 
on  this  question  on  behalf  of  appellant.    Two  of  these 
testified  that  in  their  opinion  $1,200  would  be  a  rea- 
sonable fee  for  the  services  rendered  and  the  other, 
while  his  testimony  was  not  definite,  appeared  to  have 
fixed  it  at  about  the  same  amount.    It  is  to  be  Wted 
however  that  two  of  these  witnesses  for  appellant  were 
not  practicing  attorneys  of  Marion  county,  but  each  of 
them,  while  holding  the  office  of  county  judge  in  an- 
other county,  had  occupied  that  bench  in  Marion  county 
on  several  occasions  and  they  did  not  claim  in  their 
testimony  to  be  familiar  with  the  usual  and  customary 
fees,  in  cases  such  as  this,  in  Marion  county.     The 
other  witness  for  appeUan^t,  upon  this  subject,  stated 
that  he  had  practiced  law  in  the  county  about  fifty 
years  and  that  he  knew  what  the  usual  and  customary 
fees  were  in  '* antediluvian  times,"  but  that  he  sup- 
posed fees  were  higher  new  than  they  were  when  he 
was  in  the  active  practice  of  the  law.     The  county 
judge  who  heard  the  proofs  fixed  the  amount  which 
should  be  allowed  as  the  usual  and  customary  attor- 
neys' fees  for  the  services  rendered  to  appellee  at 
$2,000.    In  the  Circuit  Court  this  amount  was  reduced 
to  $1,800,  and  when  we  consider  the  period  covered 
by  these  services  and  the  extent  of  the  services  ren- 
dered, we  are  not  prepared  to  say  that  the  amount 
allowed  for  this  purpose  in  the  Circuit  Court  was  so 
unreasonable  as  to  warrant  a  reversal  of  the  cause. 

It  is  further  contended  by  appellant  that  the  Circuit 
Court  erred  in  ordering  that  the  costs  of  this  proceed- 
ing be  paid  by  appellant  Roy  Wilkins,  as  administra- 
tor, hi  due  course  of  administration.  We  do  not  agree 
with  appellant's  contention  in  this  matter,  as  the  pro- 
ceeding, so  far  as  appellee  was  concerned,  consisted 
only  of  the  filing  of  his  report,  which  was  part  of  his 
duties  as   administrator  to   collect,  and  all  appeals 
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therefrom '  were  taken  by  appellant  and  certain  heirs 
of  the  estate  interested  with  him  and  grew  ont  of  ob- 
jections filed  by  them.  Under  these  circnmstances,  it 
was  right  that  no  costs  should  be  taxed  against  ap- 
pellee. The  order  and  judgment  of  the  Circuit  Court 
in  this  case  will  be  affirmed,  and  as  the  two  appeals 
connected  with  the  report  of  final  settlement  made  by 
appellee  have  been  consolidated  in  this  court,  the  order 
of  affirmance  will  apply  to  both  alike. 

Affirmed. 


W.  J.  Simer,  Administrator,  Appellee,  t.  Earl  Hults, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Coart  of  Marion  county;  the  Hon.  Albert 
M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  Ogtober  term, 
1914.    Reversed  and  remanded.    Opinion  illed  May  1»  1916. 

Statement  of  the  Case. 

Action  of  replevin  by  W.  J.  Simer,  administrator 
of  the  estate  of  Charles  W.  Simer,  deceased,  against 
Earl  Hults.  From  a  judgment  in  favor  of  the  plain- 
tiff, the  defendant  appeals. 

Defendant  claimed  to  have  purchased  from  Charles 
W.  Simer,  plaintiff's  intestate,  in  his  lifetime,  the 
property  in  dispute,  consisting  of  live  stock,  fanning 
tools,  hay  and  grain.  Defendant  was  an  unmarried 
man  who  lived  with  the  deceased,  his  brother-in-law, 
both  farming  and  working  together.  Defendant  sought 
to  establish  his  ownership  of  the  property  by  showing 
that  from  time  to  time  Simer  borrowed  different  sums 
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of  money  from  him  and  gave  notes  therefor ;  that  on 
July  16,  1910,  the  total  amount  of  these  notes  was 
$1,850,  and  that  one  note  was  then  given  by  Simer 
for  the  whole  amount;  that  afterwards  Singer  bor- 
rowed an  additional  amount  and  gave  defendant  a 
note  for  $335 ;  that  in  the  fall  of  1911,  after  the  large 
note  was  due,  deceased  sold  and  transferred  the  prop- 
erty in  question  to  defendant,  and,  in  payment  there- 
for, defendant  delivered  up  to  him  the  $1,850  note; 
that  thereafter  and  until  the  death  of  Mr.  Simer,  de- 
fendant lived  with  him  and  held  possession  of  the 
property  on  the  premises.  The  propeiiy  in  dis- 
pute was  not  inventoried  by  the  administrator,  nor 
did  it  appear  to  have  been  claimed  by  him  as 
part  of  the  estate  until  about  the  time  this  suit 
was  brought.  Defendant  attempted  to  prove  the  ex- 
istence of  the  $1,850  note  by  the  testimony  of  a  brother 
and  the  latter 's  wife,  to  the  effect  that  a  note  for  that 
amount,  signed  by  the  deceased,  payable  to  defendant, 
was  left  by  defendant  in  their  possession  in  1911,  and 
that  afterwards,  during  the  lifetime  of  Simer,  defend- 
ant got  the  note ;  that  the  note  was  attached  to  a  stub 
which  was  introduced  in  evidence,  and  that  the  stub 
bore  a  correct  description  of  the  note  left  in  their  pos- 
session and  later  taken  away  by  defendant. 

An  instruction  given  for  plaintiff  told  the  jury :  "If 
you  believe  from  the  evidence  in  this  case  that  Charles 
W.  Simer,  the  plaintiff's  intestate,  had  in  his  lifetime 
purchased  or  raised  or  became  the  owner  of  the  prop- 
erty in  question,  and  if  you  further  believe  from  the 
evidence  that  he  had  the  property  in  question  in  his 
possession  at  the  time  of  his  death,  then  such  posses- 
sion is  prima  facie  evidence  of  the  title  of  the  property 
in  Charles  W.  Simer  at  the  time  of  his  death  and  in 
his  administrator  after  his  death." 

NoLBMAN  &  Smith  and  Eabl  G.  Htjggiks,  for  appel- 
lant« 

YoL  CXCIV  10. 
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Eaoy  &  Vandebvobt,  for  appellee. 

0 

Mb.  Jusxiob  Hiqbee  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Dedslon. 

1.  Bills  Ain>  notes,  |  421* — evidenct  to  show  existence  of  note. 
Testimony  of  a  person  that  the  payee  left  with  him  a  note  signed 
by  a  person  since  deceased,  which  he  fully  described  by  reference 
to  the  stub  of  a  book  to  which  It  was  attached,  and  that  during 
the  lifetime  of  the  alleged  maker  the  note  was  returned  to  the 
pkyee,  Is  competent  as  bearing  on  the  existence  of  such  a  note. 

2.  Witnesses,  fi  141* — tohen  surviving  payee  may  testify  as  to 
possession  of  note.  The  payee  of  a  note,  alleged  to  have  been 
returned  to  the  maker  In  his  lifetime  In  exchange  for  chattels,  may 
testify  In  an  action  of  replevin  prosecuted  by  the  maker's  admin- 
istrator, that  he  had  not  had  possession  of  the  Instrument  since  the 
death  of  the  maker. 

3.  Replevin,  §  147* — instruction  as  to  presumption  of  title  from 
possession  of  cliattels.  An  Instruction  In  an  action  of  replevin, 
that  evidence  of  the  possession  of  chattels  at  the  time  of  a  person's 
death  was  prima  facie  evidence  of  his  title,  held  erroneous. 


•See  Illinois  Notes  Dliresi,  Vols.  XI  to  XY,  and  OnmnlatiFe  QnarCerlj, 
topio  *nd  tecUon  number. 
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James  B.  Brown,  Appellee,  t.  Frank  Leppo  and  Asher 

B.  Cox,  Appellants. 

(Not  to  be  reported  in  fulL) 

Appeal  from  the  Circuit  Court  of  Marlon  county;  the  Hon. 
Thomas  M.  Jbtt,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  May  1,  1915. 

Statement  of  the  Case. 

Action  brought  by  James  R.  Brown  against  Frank 
Leppo  and  Asher  R.  Cox  to  recover  damages  to  real 
estate  claimed  to  have  been  caused  by  the  wrongful 
and  negligent  acts  of  the  defendants.  From  a  judg- 
ment for  three  hundred  dollars  in  favor  of  the  plain- 
tiff, the  defendants  appeal. 

The  evidence  showed  that  the  plaintiff  owned  a  tract 
of  land  adjoining  another  tract  called  the  Finty  forty, 
which  was  covered  with  heavy  timber,  while  the  plain- 
tiff's land  was  practically  clear,  and  prior  to  1909  had 
at  times  been  under  cultivation.  A  creek  ran  through 
both  tracts,  which  at  times  overflowed  its  banks  and 
injured  the  crops  on  the  plaintiff's  land;  that  in  the 
spring  of  1909  the  defendants,  Frank  Leppo  and  Asher 
B.  Cox,  purchased  the  timber  on  the  Finty  tract,  with 
the  right  to  remove  it,  and  in  the  fall  of  that  year  they 
commenced  cutting  and  making  it  up  into  saw  timber, 
railroad  ties,  and  that  they  were  so  engaged  for  several 
years;  that  in  accomplishing  the  work  a  number  of 
persons  were  employed  by  defendants  and  the  work 
was  to  some  extent  divided  up ;  that  one  man.  or  set  of 
men  undertook  the  cutting  of  timber  and  working  it 
up  into  ties,  for  which  they  were  paid  so  much  a  tie, 
while  others  cut  the  saw  timber,  being  paid  by  the 
thousand  feet  log  measure,  and  others  were  engaged  in 
drawing  the  logs  to  the  saw  mill ;  that  in  the  prosecu- 
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tion  of  the  work,  trees  were  cut  and  permitted  to  fall 
into  the  creek,  and  that  large  tops;  limbs  and  other 
debris  from  the  cutting  were  also  permitted  to  fall  into 
the  creek,  and  that  in  consequence  drifts  and  dams 
were  formed  which  obstructed  the  flow  of  the  water; 
that  while  drifts  at  times  prior  to  this  had  occasionally 
formed  in  or  across  the  creek,  they  had  been  but  tem- 
porary, as  the  floods  and  freshets  washed  them  out  and 
left  the  stream  clear  of  obstructions;  that  also  while 
the  water  in  flood  time  formerly  went  out  over  parts 
of  plaintiff's  land,  it  soon  passed  off  down  the  creek 
doing  little  injury,  but  that  since  the  brush  and  tops 
from  the  trees  were  thrown  into  the  creek  that  the 
drifts  became  permanent ;  th^t  the  creek  at  some  places 
was  completely  filled  up,  and  that  heavy  rains  could  not 
remove  them;  that  such  heavy  obstructions  remained 
from  year  to  year  causing  the  water  to  spread  out 
over  appellee's  land  so  that  in  places  where  he  was 
accustomed  to  raise  crops  it  was  now  difficult  to  grow 
a  crop  and  save  it;  that  one  year  a  matured  crop  of 
oats  and  a  growing  com  crop  were  ruined,  and  that 
subsequently  other  crops  were  damaged;  that  two  or 
three  acres  were  damaged  by  cakes  of  ice  which  were 
pushed  out  over  it,  causing  the  soil  to  be  afterwards 

removed. 

/ 

NoLEMAN  &  Smith,  for  appellants;  Geobob  P.  Ram- 
sey, of  counsel. 

Eagy  &  Vandervort,  for  appellee. 

Mb.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision, 

1.  Watebs  and  watkb  C0UB8ES,  |  32* — when  damages  for  floodinff 
lands  not  excessive.  A  verdict  In  favor  of  the  plaintiff  for  three 
hundred  dollars,  held  not  excessive  for  injuries  to  land  and  crops 


•See  lUlnoto  Notes  Dlsett,  Vols.  XI  to  X\,  and  CumulattTe  QnarUrij, 
topic  and  ■ectlon  mimbor. 
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from  the  overflow  of  a  stream  as  the  result  of  brush  and  tree  tops 
being  cast  into  it  so  ap  to  form  an  obstruction,  during  the  defend- 
ant's lumbering  operations  on  adjoining  land. 

2.  Mastkb  and  seevant,  |  836* — when  doctrine  of  respondeat  su* 
perior  applies  to  action  for  flooding  lands.  One  who  purchases 
standing  timber  to  be  cut  and  removed  is  answerable,  under  the 
doctrine  of  respondeat  superior,  for  injuries  caused  an  adjoining 
landowner  from  the  obstruction  of  a  stream  by  brush  and  tree  tops 
cast  into  it  by  men  employed  by  the  defendant  to  cut  the  timber 
into  saw  logs,  ties,  etc.,  for  a  compensation  to  be  determined  by  the 
amount  cut  by  them. 

3.  Master  and  sesvant,  8  856* — who  are  independent  contractors. 
Hen  are  employed,  not  for  any  fixed  time,  to  cut  and  remove  stand- 
ing timber,  held  not  independent  contractors  where  they  are  paid 
according  to  the  amount  of  timber  they  produce. 

4.  Watebs  and  wateb  courses,  9  31* — Instructions  in  action  for 
Hooding  land.  An  instruction  in  an  action  for  injuries  sustained 
from  the  overflow  of  a  stream  from  the  obstruction  thereof  by 
brush  and  tree  tops  cast  Into  it  in  lumbering  operations,  held  not 
to  assume  that  those  who  caused  the  obstruction  were  the  servants 
or  employees  of  the  defendant  where  the  instruction  in  fact  left  that 
question  to  the  Jury. 

5.  Watebs  and  wateb  courses,  fi  31* — instruction  as  to  contribu- 
tory negligence  in  action  for  flooding  land.  A  requested  instruction 
held  properly  denied,  in  an  action  against  those  cutting  and  re- 
moving timber,  for  damages  to  adjoining  land  from  brush  and  tree 
tops  being  deposited  In  a  stream  so  as  to  cause  an  obstruction,  to 
the  effect  that  if  the  plaintiff  did  not  take  steps  to  compel  the 
owner  of  the  land  to  remove  the  obstruction  he  was  guilty  of 
negligence  contributing  to  his  injury  which  would  preclude  a  re- 
covery, since  It  tended  to  raise  a  false  issue. 

6.  Waters  and  wateb  courses,  |  26* — when  notice  to  remove  ob- 
struction from  stream  condition  precedent  to  action  for  flooding 
land.  The  doctrine  that  there  can  be  no  recovery  for  the  continu- 
ance of  a  nuisance  erected  by  one  on  his  own  land,  without  a 
previous  request  or  notice  to  remove  it,  does  not  apply  to  an  action 
against  persons  other  than  a  landowner,  who  cut  and  removed 
timber  from  land  and  obstructed  a  stream  in  doing  so,  to  the  injury 
of  an  adjoining  landowner. 

nUiiate  Notes  IHcest,  Tolf.  XI  to  XV,  and  Cumnl>tlye  Quarterly,  tame 
nniaber. 
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The  People  of  the  State  of  Illinois  for  use  of  Mary 
Bothman^  Sarah  Landau,  City  National  Bank  of 
Murphysboro  and  First  National  Bank  of  Hnrphys- 
boro,  Illinois,  Appellants,  y.  James  W,  Brown  and 
the  Title  Guaranty  &  Surety  Company,  Appellees. 

1.  Clerks  op  coubts,  §  25* — who  protected  by  bond  of  county 
clerk.  The  bond  of  a  county  clerk  protects  not  only  the  county  bot 
also  the  Interests  of  persons  who  may  be  Injured  by  his  official 
acts. 

2.  Counties,  §  75* — when  county  clerk  does  not  act  officially  in 
negotiating  order  wrongfully  issued  to  himself.  A  county  clerk  does 
not  act  officially  in  negotiating  and  selling  county  orders  wrong- 
fully issued  in  his  own  favor  without  an  order  from  the  board  of 
supervisors. 

3.  Counties,  §  75* — when  issue  of  order  in  own  favor  official 
act  of  clerk.  The  issue  by  a  county  clerk  in  his  own  favor  of  county 
orders  without  an  order  from  the  board  of  supervisors,  with  his 
seal  attached  thereto,  held  an  official  act. 

4.  Counties,  $  75* — when  cause  of  obtaining  money  wrongful 
issue  of  county  order  by  clerk.  The  official  act  of  a  county  clerk  in 
the  issuing,  without  an  order  from  the  board  of  supervisors,  of 
orders  in  his  own  favor,  and  not  the  negotiation  and  sale  thereof. 
held  the  efficient  cause  of  procuring  money  on  them. 

5.  Clerks  of  courts,  %  25* — when  county  clerk*s  sureties  liable 
for  money  obtained  on  illegal  orders.  Sureties  on  the  official  bond 
of  a  county  clerk  held  liable  to  a  person  who  purchased  from  the 
clerk  county  orders  wrongfully  issued  by  him  in  his  own  favor 
without  an  order  from  the  board  of  supervisors. 

Appeal  from  the  Circuit  Court  of  Jackson  county ;  the  Hon.  W.  W. 
Duncan,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Reversed  and  remanded  with  directions.  Opinion  filed  July 
21,  1915. 

Isaac  K.  Levy,  Mabtin  &  Glenn  and  John  M.  Heb- 
BERT,  for  appellants. 

Denison  &  Spiller,  for  appellees. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CamalaUve  Qnuterlji 
topic  *nd  section  number. 
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Mb.  Pbesiding  Justice  McBbide  delivered  the  opin- 
ion of  the  court. 

This  action  was  upon  the  oflScial  bond  of  James 
W,  Brown  as  countv  clerk  of  the  county  of  Jackson, 
against  said  Brown  and  his  surety,  the  Title  Guaranty 
and  Surety  Company. 

The  defendants  filed  a  demurrer  to  plaintiff's  dec- 
laration. The  demurrer  was  sustained  and  plaintiff 
elected  to  abide  by  his  declaration^  and  judgment  was 
rendered  against  the  plaintiff  for  costs. 

The  declaration  is  in  the  usual  form  and  avers  the 
giving  of  said  bond  as  county  clerk  on  August  25, 1910 ; 
its  approval,  and  that  said  bond  provides  that  if  the 
said  James  W.  Brown  should  faithfully  discharge  the 
duties  of  said  oflSce  and  pay  over  all  moneys  received 
by  him  as  such  officer,  and  render  a  just  and  true  ac- 
count of  the  same  when  thereupon  required  by  law 
and  well  and  truly  perform  all  and  every  act  enjoined 
by  him  according  to  the  laws  of  Illinois,  to  the  best 
of  his  skill  And  ability,  then  said  writing  obligatory 
was  to  be  void,  otherwise  to  remain  in  full  force. 

The  declaration  avers  that  it  then  and  there  became 
the  duty  of  said  Brown  as  such  clerk  to  well  and  truly 
perform  all  and  every  act  enjoined  upon  him  by  the 
laws  of  the  State  of  Illinois,  and  as  such  county  clerk 
to  draw  or  issue  no  county  orders  or  warrants  against 
the  revenue  of  said  county  on  the  treasurer  of  said 
county  unless  ordered  and  authorized  to  do  so  by  the 
board  of  supervisors  of  said  county.  It  is  further 
averred  that  the  said  Brown  did  not  perform  his  duty 
in  this  regard  but  during  his  said  term  of  office  as 
county  clerk  issued  a  large  number  of  county  warrants 
and  orders  against  the  revenue  of  the  county  on  the 
treasurer  thereof,  aggregating  the  amount  of  towit, 
$20,000,  without  being  ordered  or  authorized  to  do  so 
by  the  county  board  and  without  any  right  to  do  so. 

The  declaration  then  avers  the  issuing  to  himself 
of  thirty-one  county  orders,  copies  of  which  are  filed 
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with  the  declaration  and  made  a  part  thereof,  which 
were,  for  value  received,  severally  sold  to  the  uses 
herein.  A  special  breach  is  contained  in  said  declara- 
tion for.  each  order.  The  first  special  breach  assigned 
is  as  follows:  **That  the  said  James  W,  Brown  as 
county  clerk  of  said  county  of  Jackson,  on  to  wit, 
the  17th  day  of  September,  A.  D.  1912,  did  make  and 
issue  a  certain  county  order,  or  warrant,  of  said  Coun- 
ty of  Jackson,  payable  to  himself  or  bearer,  drawn 
on  the  Treasurer  of  said  county  for  the  sum  of  two 
hundred  and  fifty  dollars,  from  the  fees  and  salaries 
fund  of  said  county,  payable  out  of  county  tax  of  1912, 
already  levied,  when  collected,  and  that  the  said  James 
W.  Brown  at  that  time  on  said  account,  nor  is  there 
county  order,  or  warrant,  to  the  said  Mary  Bothman, 
and  the  plaintiff  avers  that  at  the  time  of  the  making 
and  issuing  of  said  county  order,  or  warrant,  the  same 
had  not  been  ordered  or  authorized  by  the  County 
Board  of  Supervisors  of  said  county,  nor  was  there 
anything  due  from  the  said  county  to  the  said  James 
fW.  Brown  at  that  time  on  said  account,  nor  is  there 
now  anything  due  him  from  said  county  on  said  ac- 
count.'*  The  other  special  breaches  are,  in  substance, 
the  same  as  above  except  as  to  dates,  amounts  and 
parties  to  whom  transferred.  To  said  declaration  the 
following  amendment  was  made:  ^'That  the  usees 
herein,  and  each  of  them  was  then  and  there  induced  to 
purchase  said  county  orders  and  each  and  all  of  them 
by  reason  of  the  said  James  W.  Brown,  County  Clerk 
as  aforesaid,  representing  to  each  of  them,  the  said 
usees,  that  there  was  then  at  the  time  said  orders  wer« 
respectively  sold  and  delivered  to  them,  due  him,  the 
said  Brown,  as  County  Clerk  of  said  county,  the  said 
several  sums  in  each  of  said  orders  respectively  stated 
and  represented,  for  fees  and  salaries  as  such  County 
Clerk,  out  of  the  fees  and  salaries  fund  of  said  Coun- 
ty. * '  The  declaration  then  avers  the  debt  to  be  $5,000 
and  damages  $5,000.    To  this  declaration  the  defend- 
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ants  interposed  several  demurrers,  which  were  sus- 
tained by  the  court.  The  plaintiff  abided  by  the 
declaration.  The  court  gave  judgment  against  the 
usees,  to  which  exceptions  were  preserved. 

The  appellants  seek  a  reversal  of  the  judgment  be- 
cause of  the  decision  of  the  lower  court  sustaining 
the  demurrer  to  the  declaration.  Counsel  for  appellee 
in  stating  their  position  say:  *'We  contend  that  the 
declaration  in  this  case  does  not  state  a  good  cause  of 
action,  because  the  sale  of  the  warrants  to  the  usees 
was  not  an  oflScial  act,  but  was  the  clerk's  own  pri- 
vate speculation  and  transaction  which  was  no  part  of 
his  official  duty,  and  which  the  law  did  not  require 
him  to  do  in  the  performance  of  his  official  duty,  and 
therefore  his  surety  is  not  liable."  Counsel  for  ap- 
pellee further  state  that  it  appears  the  warrants  have 
not  been  paid  and  the  county  not  damaged,  and  lost 
nothing  by  reason  of  the  negotiations  of  these  orders ; 
that :  ^ '  This  is  an  essential  and  material  matter  to  * 
be  kept  in  mind  throughout  this  argument. '* 

It  is  the  contention  of  appellee  that  the  declara- 
tion does  not  state  a  cause  of  action:  First,  be- 
cause the  county  has  lost  nothing  by  the  transaction, 
and  that  the  bond  does  not  protect  these  individuals 
even  if  they  were  injured  in  these  particular  transac- 
tions; second,  that  the  acts  of  the  clerk,  at  least  that 
of  selling  and  assigning  the  warrants,  was  not  an 
official  act,  and  *'the  thing  that  caused  the  injury,  if 
one  has  been  sustained,  to  the  usees,  was  not  the  issu- 
ance of  the  warrants  but  the  transfer  or  sale  of  them 
by  Brown  in  his  private  capacity  as  contra  distin- 
guished from  his  official  capacity;"  and  then  urges  that 
the  efficient  cause  which  led  to  the  obtaining  of  the 
money  was  the  acts  of  the  clerk  in  negotiating  or  sell- 
ing the  warrants  and  not  the  issuing  of  the  warrants. 

If  it  be  true  as  contended  by  counsel  for  appellee  that 
the  bond  given  by  the  county  clerk  was  principally  for 
the  protection  of  the  county  and  not  for  the  protection 
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of  individuals  transacting  business  with  the  clerk,  such 
as  the  appellants  were,  then  there  is  nO  occasion  for 
any  further  consideration  of  this  case.  We  do  not 
agree  with  such  contention,  but  are  of  the  opinion  that 
the  bond  is  given  to  protect  not  only  the  interests  of 
the  county,  but  to  protect  the  interests  of  any  one  who 
may  be  injured  by  the  official  acts  of  the  clerk.  **The 
object  of  an  official  bond  is  to  obtain  indemnity  against 
the  misuse  of  an  official  position  for  wrong  purposes ; 
and  that  which  is  done  under  color  of  office,  and  which 
would  obtain  no  credit,  except  for  its  appearing  to  be  a 
regular  official  act,  is  within  the  protection  of  the  bond 
and  must  be  made  good  by  those  who  sign  it.**  Mur- 
free  on  Official  Bonds,  sec.  211.  '*His  sureties  on  his 
official  bond  a^re  liable  for  any  failure  on  his  part  to 
perform  an  official  duty,  to  any  person  suffering  injury 
thereby.'*  Governor  v.  Dodd,  81  111.  162.  Where  the 
county  derk  takes  the  acknowledgment  of  a  deed  and 
gives  a  false  certificate  of  acknowledgment,  he  will 
be  liable  upon  his  official  bond  to  any  one  injured  there- 
by. Peo^e  V.  Bartels,  138  111.  322.  We  are  of  the 
opinion  that  any  person  injured  by  the  official  act  of 
an  officer  is  protected  by  such  officer's  bond. 

The  next  question  to  be  considered  is:  Were  the 
acts  of  the  County  Clerk  Brown  in  the  issuing  of  the 
warrants  or  orders  and  selling  of  the  same  official  acts  t 
We  do  not  believe  that  the  act  of  negotiating  and  sell- 
ing the  warrant  was  an  official  act,  but  we  are  of  the 
opinion  that  the  act  of  issuing  the  warrant  or  order 
purporting  to  be  issued  by  order  of  the  board  of  super- 
visors, and  the  attaching  of  the  seal  to  the  order  was 
an  official  act.  *  ^  By  an  official  act  is  not  meant  a  lawful 
act  of  the  officer.  *  *  *  It  means  any  act  done 
by  the  officer  in  his  official  capacity,  under  color  and 
by  virtue  of  his  office."  Turner  v.  Sisson,  137  Mass. 
191;  Horan  v.  People,  10  111.  App.  21;  Mechem  on 
Public  Officers,  sec.  284,  and  authorities  cited  in  notes. 
The  object  of  requiring  official  bonds  is  to  obtain  in^ 
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denmity  against  the  use  of  an  official  position  for 
wrongful  acts  done  under  color  of  office.  People  v. 
Treadway,  17  Mich.  480;  Campbell  v.  People,  154  HI. 
601. 

Where  the  county  clerk  issued  orders  payable  to 
hunself  that  were  unauthorized,  such  are  within  the 
rule  and  classed  as  official  acts.  "And  the  fifth  class 
of  demands,  consisting  of  unauthorized  county  or- 
ders issued  by  Dunlap  payable  to  himself,  stands  upon 
the  same  footing.  The  issuing  of  county  orders  were 
official  acts,  and  making  them  payable  to  himself  did 
not  change  the  official  into  individual  acts  of  the  clerk. ' ' 
Spindler  v.  People,  154  HI.  639.  So  we  cannot  help 
but  arrive  at  the  conclusion  that  the  issuance  of  the 
orders  in  question  by  Brown  to  hunself  were  official 
acts  for  which  the  defendants  would  be  liable  to  any 
person  injured  thereby,  unless  the  act  of  negotiating 
and  selling  the  orders  and  warrants  by  the  clerk  was 
of  a  character  to  relieve  appellees  from  such  liability. 

It  is  strenuously  insisted  by  counsel  for  appellees, 
*'that  in  negotiating  or  selling  warrants  the  clerk  is 
acting  not  in  an  official  capacity  but  in  a  private  one, 
and  that  this  is  the  efficient  cause  or  thing  that  pro- 
duced the  injury  and  not  the  wrongful  or  fraudulent 
issuance  of  the  order. '* 

And  in  support  of  this  contention  refers  to  cases  of 
State  V.  Harrison,  99  Mo.  App.  57,  and  that  of  National 
Surety  Co.  v.  State  Sav.  Bank,  84  C.  C.  A.  187,  156 
Fed.  21,  which  seem  to  adopt  the  view  contended  for 
by  appellees.  In  arriving  at  its  conclusion,  however, 
the  court  in  the  latter  case  says:  **The  orders  in 
question  were  apparently  lawfully  drawn,  lawfully 
countersigned,  and  genuine.  The  natural  and  prob- 
able consequence  of  their  issue  was  their  presenta- 
tion to  the  treasurer,  to  whom  they  were  addressed, 
and  payment  of  them  by  him.  The  statutes  of  the 
State  made  it  his  duty  to  pay  authorized  orders  of  that 
kind.    The  surety  company  was  liable  to  the  county, 
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because  the  presentation  to  the  treasurer  and  the  pay- 
ment of  the  orders  by  him  were  the  natural  and  prob- 
able consequence  of  their  issue,  and  might  have  been 
reasonably  anticipated  by  any  prudent  person.  Eight 
here  is  the  radical  and  decisive  difference  between  the 
position  of  the  county  and  that  of  the  bank.  While  the 
payment  by  the  county  was,  in  the  ordinary  course  of 
business,  reasonable  and  probable,  the  purchase  of  the 
orders  by  the  bank  on  the  assignments  made  in  the 
name  of  myths  by  Bourne  was  not  the  natural  or  prob- 
able consequence  of  their  issue.  No  one  could  have 
reasonably  anticipated  that  a  bank  or  any  rational 
person  would  disregard  the  law  which  makes  a  non- 
negotiable  chose  in  action  in  the  hands  of  an  assignee 
subject  to  every  defense  existing  in  favor  of  the  maker 
or  purchase  a  non-negotiable  order  of  the  kind  in 
question,  and  pay  the  purchase  price  thereof  to 
one  who  was  not  the  payee  named  therein  without 
inquiring  into  the  genuineness  of  the  assignment 
and  the  genuineness  of  its  execution.  Such  a  pur- 
chase would  be  out  of  the  ordinary  course  of  business, 
unnatural,  improbable,  incapable  of  anticipation,  and  in 
no  legal  sense  the  natural  and  probable  consequence 
of  the  issue  of  the  orders.  For  these  reasons  the  pur- 
chase by  th^  bank  cannot  be  held  to  have  so  resulted 
from  the  'misconduct  in  office'  of  Bourne  as  to  sub- 
ject the  surety  company  to  liability  to  the  bank  for  any 
loss  it  might  have  sustained  by  reason  of  its  purchase. ' ' 
It  will  be  observed  that  the  Federal  Court  in  arriv- 
ing at  its  conclusion  in  the  case  above  quoted  was  in- 
fluenced, and  say  so  in  their  opinion,  by  the  fact  that 
the  transfer  of  these  orders  to  the  bank  was  not  the 
reasonable  or  probable  course  that  such  orders  would 
take.  While  such  may  have  been  the  law  or  rule  in 
Minnesota,  we  do  not  understand  it  to  be  the  rule  or 
improbable  result  under  the  decisions  of  our  court  of 
the  issuance  of  an  order  that  it  will  be  transferred  to 
a  bank  or  other  person.    In  speaking  of  orders  issued 
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by  the  county  clerk  of  Cook  county,  and  in  commenting 
upon  the  effect  of  the  issuance  of  such  orders,  our  Su- 
preme Court  says:  * ^ Nevertheless,  in  many  of  the 
States,  including  our  own,  it  has  become  quite  common 
m  business  transactions  to  transfer  these  instruments 
by  written  indorsements,  in  the  same  manner  as  if 
commercial  paper,  and  this  usage  or  custom  prevails 
to  such  an  extent  that  many  courts  of  the  highest  re- 
spectability have  recognized  the  validity  of  such  as- 
signments, for  the  purpose,  simply,  of  enabling  the 
assignee  to  sue  in  his  own  name,  saving  to  the  ihunici- 
pality  all  equities  and  defenses  which  would  be  avail- 
able if  the  suit  were  brought  in  the  name  of  the 
original  payee.  We  perceive  no  substantial  objections 
to  this  doctrine,  and  it  is  believed  that  public  conveni- 
ence will  be  promoted  by  its  recognition.  Indeed,  the 
principle  has  already  been  recognized  by  previous  de- 
cisions of  this  court.  Newell  v.  School  Directors,  68 
DJ.  514;  Turner  v.  P.  S  8.  R.  R.  Co.,  95  El.  134;^' 
People  V.  Johnson,  100  HI.  548. 

Owing  to  the  well  recognized  usage  of  our  people 
in  the  transfer  and  purchase  of  orders  or  warrants 
of  this  character,  especially  when  issued  at  a  time 
when  there  is  no  money  in  the  treasury,  and  the  tax 
levied,  but  not  collected,  we  do  not  believe  that  it  would 
be  unreasonable  or  improbable  to  assume  that  such 
an  order  would  be  presented  to  a  bank  or  any  other 
person  having  the  means  wherewith  to  purchase  such 
order ;  and  one  of  the  principal  matters  depended  upon 
by  the  Federal  Court  in  arriving  at  the  conclusion 
it  did  in  the  foregoing  opinion,  in  our  judgment,  has 
no  application  to  the  laws  and  customs  of  Illinois.  Be- 
sides, that  was  not  an  actioti  upon  the  bond  but  was 
an  action  brought  by  the  surety  company  to  be  subro- 
gated to  the  rights  of  the  County,  after  such  surety  had 
been  compelled  by  virtue  of  its  suretyship  to  pay 
money  into  the  county  treasury  that  had  been  taken 
therefrom  by  the  State's  Savings  Bank.    The  princi- 
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pies  announced  as  to  the  fictitious  'orders  and  their 
transfer  were  in  the  argument  of  the  case  and  not  in 
a  decision  of  the  question  here  involved^  We  do  not 
believe  that  the  negotiation  of  these  warrants  were 
the  efficient  cause  in  procuring  the  money  from  appel- 
lants.  The  prime  cause,  and  the  one  that  was  always 
present  and  acting,  and  without  which  nothing  could 
have  been  accomplished  by  the  clerk  in  the  way  of  ob- 
taining the  money,  was  the  issuing  and  presenting  of 
a  false  order  under  the  seal  of  the  county  clerk  and 
purporting  to  have  been  issued  by  authority  of  the 
board  of  supervisors.  We  cannot  understand  how  the 
sureties  of  a  clerk  who  has  committed  a  wrongful  act 
in  his  official  capacity  can  be  released  from  liability 
for  such  wrongful  act  by  his  further  continuing  the 
wrongful  act  until  he  obtains  that  for  which  the  first 
act  in  the  series  was  perpetrated.  The  object  of  the 
giving  of  this  bond  was  to  protect  persons  from  injury 
who  transacted  business  with  the  clerk  in  his  official 
capacity ;  and  while  it  is  true  that  the  sureties  are  only 
liable  for  acts  coming  within  the  letter  and  spirit  of 
their  obligation,  we  believe  that  the  issuing  of  these 
warrants  and  obtaining  the  money  upon  them  was  an 
act  both  within  the  spirit  and  meaning  of  the  bond,  and 
that  the  surety  is  liable  for  such  injuries  as  these  peo- 
ple may  have  sustained  by  reason  thereof. 

We  are  of  the  opinion  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  declaration,  and  the  judg- 
ment of  the  lower  court  is  reversed  with  directions  to 
overrule  the  demurrer. 

Reversed  and  remanded  with  directions. 
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Mary  Bothman,  Appellee,  t.  County  of  Jackson,  Appel- 
lant. 

Assumpsit,  |  44* — when  money  wrongfully  obtained  hy  one  person 
may  he  recovered  from  another.  Where  a  county  clerk  issued  il- 
legal orders  in  hie  own  favor  and  sold  them  to  the  plaintiff,  and  from 
time  to  time  accounted  to  the  county  for  a  portion  of  them  and  paid 
It  money  to  protect  them,  and  when  his  wrongful  conduct  was  dis- 
covered and  further  payment  of  orders  stopped,  the  county  had 
$2,760  more  than  it  had  previously  paid  out  on  such  orders,  held 
that  the  plaintiff  could  not  recover  such  fund  from  the  county  in  an 
action  of  assumpsit,  where  it  did  not  appear  that  it  was  made  up 
of  money  obtained  by  the  clerk  from  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the  Hon.  A. 
W.  Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  July  21,  1915. 

W.  A.  Schwartz,  W.  F.  Ellis  and  C.  E.  Feibioh, 
for  appellant. 

I.  K.  Levy,  Martin  &  Glenn  and  John  M.  Hbebbrt, 
for  appellee. 

Mb.  Pbesiding  Jxjstiob  McBride  delivered  the  opin- 
ion of  the  court. 

The  appellee  recovered  a  judgment  in  the  court  be- 
low for  $1,381.35,  which  she  claims  that  appellant  held 
for  her  use.  The  declaration  consisted  of  the  common 
counts,  but  the  claim  was  based  upon  the  count  for 
money  had  and  received  for  the  use  of  plaintiff. 

It  appears  from  the  record  in  this  case  that  James 
W.  Brown  was  county  clerk  of  Jackson  county,  and 
that  during  the  years  1912  and  1913  issued  warrants 
payable  to  himself  as  clerk,  for  fees,  which  purported 
to  be  authorized  by  the  board  of  supervisors,  to  a  total 
amount  of  $11,110,  and  sold  the  same  to  the  plaintiff, 
the  City  National  Bank  of  Murphysboro,  the  First 
National  Bank  of  Murphysboro  and  Sarah  Landau; 

•See  miiiois  Note*  IHsvst,  VoU.  XI  to  XT,  and  Cnmulatlye  Qnartorljr,  nune 
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that  he  sold  to  appellee  fourteen  of  these  orders  or 
warrants  ranging  in  sums  from  $100  up  to  $1,000,  and 
aggregating  the  total  of  $4,845.  It  further  appears 
from  the  evidence  that  from  time  to  time  Brown  in  his 
settlements  with  the  county  charged  himself  with  a 
portion  of  these  orders,  amounting  to  a  total  of  $5,085. 
It  appears  that  at  stated  times  during  this  period  he 
had  settlements  with  the  county  charging  himself  with 
the  income  of  the  office  and  crediting  the  expenditures 
paid,  and  in  these  settleinents  he  accounted  for  these 
illegal  warrants  to  the  amount  above  specified,  and 
then  paid  the  balance  that  was  found  to  be  due  the 
county  upon  said  settlement  to  the  treasurer  without 
making  any  suggestions  as  to  the  source  from  which 
the  money  came  or  directions  what  to  do  with  the 
money.  It  appears  further  that  these  warrants  were 
not  charged  up  in  these  different  settlements  in  any 
regular  manner,  or  even  at  the  next  settlement  after 
the  warrant  was  issued;  some  6f  them  were  not  ac- 
counted for  for  many  months  after  having  been  issued. 
It  appears  that  of  this  $11,110,  warrants  issued,  that 
the  county  paid  three  of  said  warrants  amounting 
in  the  aggregate  to  $2,325,  and  that  Brown  had  paid  in- 
to the  county  treasury,  in  the  manner  above  stated, 
$2,760  more  than  he  was  owing  to  the  county.  This 
arose  from  the  fact  that  before  the  remaining  orders 
were  presented  to  the  treasurer  it  had  been  discovered 
that  Brown  was  issuing  fraudulent  orders  and  the 
treasurer  refused  payment,  and  resulted,  according  to 
the  computation  of  counsel,  in  a  balance  of  $2,760  that 
had  been  overpaid  by  Brown  to  the  county  (not  taking 
into  consideration  the  spurious  warrants  that  had  been 
issued  and  not  paid  by  the  county). 

The  suit  was  brought  for  the  purpose  of  recovering 
appellee's  proportion  of  this  $2,760,  and  at  the  con- 
clusion of  the  evidence  it  was  stipulated  between  appel- 
lee, the  City  National  Bank  of  Murphysboro,  the  First 
National  Bank  of  Murphysboro  and  Sarah  Landau 
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(the  last  three  named  persons  not  being  parties  to  this 
suit),  that  the  said  $2,760,  should  be  apportioned  among 
them  respectively  in  proportion  to  the  amount  said 
purported  county  orders  held  by  each  of  them  bears  to 
the  respective  amounts  paid  into  the  county  treasury 
by  said  Brown,  except  that  it  was  agreed  that  Sarah 
Landau  was  not  entitled  to  any  part  of  such  fund. 
This  agreement  was  objected  to  by  appellant  and  was 
not  in  any  manner  consented  to  by  it  and,  as  we  view 
it,  is  in  no  way  binding  upon  the  appeUarit. 

It  is  further  stipulated  that  all  of  said  warrants  were 
issued  by  the  clerk  without  authority  of  law  and  were 
illegal  and  void. 

The  only  question  that  we  feel  called  upon  to  decide 
in  this  case  is  as  to  whether  or  not  under  these  cir- 
cumstances an  action  would  lie  by  appellee  to  recover 
from  appellant,  tcft  money  had  and  received,  the 
proportion  above  stipulated  or  any  portion  of-  such 
fund  It  is  contended  by  counsel  for  appellee  that  this 
money  equitably  belongs  to  appellee  and  that  she  has 
the  right  to  recover  the  same  from  the  county  under 
the  common  counts,  and  cites  many  authorities  in  sup- 
port of  this  contention  which  hold  that  where  money 
is  held  by  one  person  that  belongs  to  another  that  this 
action  may  be  sustained,  and  that  where  duty  requires 
the  payment  that  the  action  may  be  sustained.  With 
this  principle  of  law  we  concur,  but  the  question  arises 
is  this  case  within  that  principle  and  within  that  class 
of  cases  that  have  been  recognized  by  our  courts  as 
giving  a  right  of  action  where  no  privity  exists  f  We 
are  cited  to  the  case  of  Board  of  Highway  Gomr's. 
V.  City  of  Bloomington,  253  111.  164,  where  the  city  had 
collected  a  road  and  bridge  tax  that  ought  to  have  been 
paid  to  the  highway  commissioners,  and  there  the  court 
says  the  liability  exists  from  the  implication  of  law  that 
arises  from  the  facts  and  circumstances,  independent 
of  a^eement  and  presumed  intention,  and  the  opinion 
contains  many  other  cases  illustrative  of  the  doctrine 

Vol  CXCIV  17, 


258  Appellatb  Coubts  of  Illikoiis; 

Bothman  v.  County  of  Jackaon,  194  111.  App.  255. 

announc€fd ;  but  as  we  view  it,  and  as  we  view  the  cases 
referred  to,  there  was  at  all  times  something  in  the 
circumstances  of  the  case  that  gave  identity  to  the 
fund,  that  is,  that  it  was  a  tax  fund,  or  in  one  case  it 
was  a  fund  that  had  been  paid  by  mistake,  and  others 
where  the  fund  had  been  illegally  paid  to  the  party 
being  sued,  and  there  was  something  to  identify  or 
make  certain  the  amount  due  the  party  that  was  claim- 
ing the  fund.    Is  that  true  in  this  caset    Here  the 
money  was  paid  by  appellee  to  Brown  from  time  to 
time  and  was  never  paid  by  him  directly  into  the 
treasury  of  the  county  but  was  used  by  him  in  the 
settlement  of  his  accounts  and  then  he  paid  the  balance 
into  the  coxmty  treasury.    This  balance  may  have  been 
made  up  by  this  fund  in  part,  or  by  other  moneys  se- 
•  cured  from  other  persons  and  placed  in  the  treasury 
as  a  general  fund,  or  amounts  due  the  county,  and 
nothing  to  designate  that  it  was  placed  in  the  treasury 
for  the  purpose  of  redeeming  these  warrants,  as  claimed 
by  counsel  for  appellee.    Brown  in  his  testimony  says, 
on  cross-examination :  ^*I  did  not  negotiate  one  of  these 
instruments  to  Mrs.  Bothman  and  then  carry  the  money 
direct  to  the  county  treasurer  to  redeem  that  particu- 
lar order ;  did  not  do  any  of  them  that  way ;  the  money 
I  paid  the  county  to  make  up  what  I  owed  the  county 
by  my  reports  came  from  various  warrants.     I  did 
not  pay  any  money  into  the  treasury  to  pay  any  spe- 
cific order.    A  number  of  these  orders  were  taken  into 
each  semiannual  report.    The  orders  were  not  put  on 
this  record  at  the  time  they  were  issued ;  usually  these 
warrants  were  entered  at  the  end  of  the  term.    I  nego- 
tiated these  purported  orders  and  then  at  some  later 
date  put  them  on  my  record,  as  we  took  them  in  at 
the  end  of  the  term.    When  I  made  up  my  report  to  the 
county  board  I  did  not  include  all  of  the  orders  that 
were  drawn  up  to  that  date."     It  may  be  true  as 
claimed  by  counsel  that  here  is  an  amount  of  $2,760 
due  to  Brown,  but  there  is  nothing  in  it  or  in  the  evi- 
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dence  to  show  that  any  particular  part  of  it  belongs 
to  appellee  or  any  particular  part  to  any  other  person ; 
while  Brown  does  not  claim  it,  nevertheless  it  remains 
there  as  a  credit  to  Brown  and  must,  in  our  judgment, 
be  reached  in  some  manner  through  Brown.  It  is 
a  fund  arising  originally  from  a  contribution  to  Brown 
from  different  sources.  The  appellant  is  not  shown 
by  the  evidence  to  have  been  the  agent  of  the  appellee 
in  the  receipt  of  the  money  or  to  have  fraudulently 
acquired  the  money,  and  this  being  so  the  appellant  is 
responsible  only  to  its  principals  for  its  disposition, 
and  we  do  not  think  that  it  can  be  said  that  this  money 
actually  belonged  to  appellee,  and  before  the  def^idant 
can  be  held  liable  to  the  plaintiffs  for  money  had  and 
received  to  their  use,  it  should  appear  there  was  money 
in  his  hands  actually  belonging  to  him.  Maxwell  v. 
Longenecker,  82  111.  308.  This  was  a  case  where  a  fund 
had  been  placed  in  the  defendant's  hands  to  be  paid 
out  for  work  and  materials  on  Maxwell's  building, 
without  any  specific  directions  as  to  whom  or  how 
much  should  be  paid  to  the  respective  parties  hfiiag 
given,  and  the  Supreme  Court  held  that  persons  in- 
terested in  this  fund,  or  that  had  performed  work 
upon  this  building  and  entitled  to  their  pay,  could 
not  bring  an  action  to  recover  for  money  had  and 
received,  and  we  think  the  case  is  decisive  of  the  one  at 
bar. 

It  may  be  that  in  a  court  of  equity  these  fraudulent 
orders  might  be  considered  in  equity  as  an  assignment 
of  any  benefit  that  Brown  had  received  through  the  use 
of  the  money  obtained  upon  such  warrants,  and  that 
in  an  equitable  action  to  which  all  persons  presently 
or  prospectively  interested  were  made  parties  the  fund 
might  be  disposed  of  according  to  their  equities,  but  we 
do  not  believjfe  that  appellee  and  the  other  persons 
who  may  or  may  not  have  contributed  to  the  crea- 
tion of  this  particular  fund  could  say  that  we  ap- 
portion this  fund  among  ourselves  according  to  the 
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amount  of  money  that  we  have  paid  Brown  and  take 
judgment  against  the  county  for  these  amounts  with- 
out its  consent.  We  believe  the  court  erred  in  ren- 
dering judgment  against  the  appellant,  and  the 
judgment  of  the  lower  court  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Francis  and  Mamie  Kirsch,  Appellants,  t.  Prosper  J. 

Soucy,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  Robebt 
H.  Flanxioan,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Alfirmed.    Opinion  filed  July  21,  1916. 

Statement  of  the  Case. 

Action  by  Prosper  J.  Soucy  against  Francis  and 
Mamie  Kirsch  for  rent.  The  appellee  recovered  judg- 
ment for  one  hundred  and  two  dollars,  the  jury  al- 
lowed the  defendant  thirty-six  dollars  by  way  of 
damages  for  nonrepair  of  the  demised  premises.  The 
defendant  appeals. 

The  evidence  showed  that  prior  to  September,  1906, 
a  house  had  been  in  possession  of  one  Abbott;  that 
his  collectors  of  rent  were  Swarthouse  and  Whitney; 
that  during  the  latter  part  of  September  the  property 
passed  into  the  control  of  the  plaintiff  under  a  trust 
deed  and  that  it  so  continued  until  the  present  time; 
that  the  defendants  occupied  the  property  at  the  time 
it  came  into  possession  of  Soucy,  and  they  had  paid 
rent  to  Abbott  and  to  his  collectors  at  the  rate  of 
thirty  dollars  per  month.  They  continued  to  occupy 
the  property  without  any  new  arrangement  with  Soucy 
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until  January  4,  1907,  when  they  moved  out  and  sur- 
rendered the  key  to  the  latter. 

It  further  appeared  that  a  sewer  was  broken  and 
that  sewage  rose  into  the  yard  and  ran  back  into 
the  cellar  of  the  house;  that  Kirsch  complained  to 
Whitney  (Abbott's  collector)  and  Whitney  said:  *'I 
only  collect  the  rent  for  myself  until  the  money  that 
Mr.  Abbott  owes  me  is  paid."  That  Kirsch  went  to 
Soucy,  thinking  he  was  the  owner,  and  told  him  of  the 
condition,  also  of  other  conditions  of  the  house,  show- 
ing it  to  be  in  a  bad  state  of  repair,  and  Soucy  told 
him  he  had  nothing  to  do  with  the  house  except  to 
collect  rent,  that  he  did  not  know  who  the  owner  was. 
Kirsch  then  made  the  necessary  repairs  at  his  own 
expense. 

It  was  contended  by  the  appellants  that  there  was 
an  agreement  upon  the  part  of  the  landlord  Abbott  to 
keep  the  house  in  repair ;  and  also  that  when  they  went 
to  surrender  the  key  that  Soucy  agreed,  on  account 
of  the  damage  done,  to  release  the  rent  then  owing 
by  appellants.  This,  however,  was  denied  by  Mr. 
Soucy, 

Edgar  P.  Holly,  for  appellants. 

W.  L.  Colby,  for  appellee. 

Mr.  Presiding  Justice  McBride  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1-  CoMFBOMiSE  AND  SETTLEMENT,  fi  16* — When  finding  of  ahsence 
of  compromise  sustained  hy  evidence,  A  finding  that  a  claim  for 
rent  and  a  tenant's  damages  for  nonrepair  of  demised  premises  had 
not  been  compromised,  held  proper  under  conflicting  evidence. 

2-  Landlord  and  tenant,  §  375a* — instruction  as  to  duty  to  make 
repairs.  An  instruction  in  an  action  to  recover  rent  by  one  hold- 
Ins   property  under  a  trust  deed,  that  the  plaintift  could  recover 
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unless  he  had  agreed  to  make  repairs,  held  not  prejudicial  to  the 
defendant,  where  the  Jury  was  further  instructed  that  if  the  latter 
rented  property  from  the  grantor  in  such  deed,  under  an  agreement 
by  the  latter  to  keep  the  property  In  repair,  that  such  agreement 
was  binding  on  the  plaintifC 

3.  Landlord  and  tenant,  |  325a* — initruction  as  compramUe  of 
claim  for  rent  An  instruction  in  an  action  for  rent,  as  to  a  com- 
promise of  the  tenant's  claim  for  dapage  for  nonrepair,  held  not 
prejudicial  where  the  Jury  found  against  such  claim. 

4.  Trial,  §  45* — calling  attention  of  jury  to  inconsistency  of 
general  verdict  and  special  findings,  A  statement  made  by  the 
trial  Judge  to  the  Jury  that:  "There  seems  to  be  a  variance  between 
the  special  finding  and  general  verdict;  they  are  not  oonslstent 
Are  you  satisfied  with  this  verdict?  If  not,  you  may  retire  with  the 
officer  to  your  room  to  further  consider  the  same/'  Tield  not  to  call 
attention  to  any  particular  finding. 


Frank  Handfelder,  Appellee,  t.  East  Side  Leyee  &  San- 
itary District,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  frm  the  Circuit  Court  of  Madison  county;  the  Hon.  Lonrs 
Bebnbeuteb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  July  21,  1915. 

Statement  of  the  Case. 

Action  in  case  by  Frank  Handfelder  against  the  East 
Side  Levee  and  Sanitary  District  to  recover  damages 
alleged  to  have  been  occasioned  by  a  levee  which 
obstructed  the  flow  of  water  on  plaintiff's  pr^nises, 
causing  damage  by  overflow.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

The  East  Side  Levee  &  Sanitary  District  was  or- 
ganized under  an  act  of  the  General  Assembly,  en- 

•See  Illlnolfli  Notes  Direst,  Tofak  XI  to  XV,  snd  CnmaUUIv*  QaarUtir, 
topic  and  flection  number. 
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titled  **Aii  Act  to  create  sanitary  districts  in  certain 
localities,  asd  to  drain  and  protect  the  same  from  over- 
flow for  sanitary  purposes, "  approved  May  17,  1907, 
in  force  July  1,  1907  (J.  &  A.  vol.  3,  ch.  42,  t[1T  4325- 
4352,  inc.).  As  a  part  of  the  scheme  for  drainage  and 
sanitary  improvement  adopted  by  defendant,  it  caused 
to  be  constmcted,  after  the  1st  of  March,  1910,  across 
a  part  of  Chotean  township  in  Madison  county,  what 
is  known-  as  the  Cahokia  Creek  Diversion  Channel, 
an  artificial  waterway,  beginning  at  Cahokia  Creek  on 
the  east  and  running  in  a  westerly  direction  to  the 
Mississippi  Biver,  a  distance  of  about  four  miles.  This 
diversion  channd  had  levees  on  each  side  thereof,  the 
levee  on  the  north  in  the  vicinity  of  the  premises  of 
plaintiff  being  from  ten  to  fifteen  feet  in  height.  The 
purpose  of  this  channel  was  to  divert  the  waters  of 
Cahokia  Creek  (a  natural  water  course)  or  a  part 
thereof,  and  carry  them  into  the  river  by  means  of 
this  artificial  channel. 

The  diversion  channel  was  located  entirely  outside 
the  boundaries  of  the  district,  and  the  premises  of 
plaintiff  did  not  constitute  any  part  thereofi 

Immediately  south  of  the  premises  occupied  by  plain- 
tiff as  tenant  was  a  public  highway,  and  immediately 
south  of  the  highway  was  the  north  levee  of  the  di- 
version channel,  the  levee  being  about  one  hundred  feet 
froln  the  dwelling  house  occupied  by  plaintiff  and  his 
f  aooily. 

The  public  highway  lying  between  plaintiff's  prem- 
ises and  the  north  levee  was  slightly  above  the  level 
of  the  land  lying  to  the  north,  but  was  not  of  sufficient 
height  to  constitute  an  appreciable  barrier  to  the  flow 
of  smrfaee  water  from  said  premises. 

Through  the  eastern  portion  of  the  farm  were  lo- 
cated the  tracks  of  four  railroads.  These  railroads 
entered  the  farm  very  near  its  southeast  corner  and 
bore  slightly  to  the  west  as  they  proceeded  north.  West 
of  the  farm,  and  something  over  three  thousand  feet 
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west  of  the  railroads  above  mentioned,  were  the  tracks 
of  another  railroad.  The  west  line  of  the  farm  was 
very  near  the  center  of  the  tract  of  land  bounded  by 
the  railroads  aforesaid,  to  the  east  and  west.  All  of 
the  lines  of  railroads  above  mentioned,  north  of  the 
levee  in  question,  were  located  upon  grades  or  em- 
bankments, which  connected  with  the  north  levee  con- 
structed by  defendant,  and  at  the  point  of  intersection 
were  approximately  the  same  height  of  the  levee. 

As  a  result  of  these  structures  above  mentioned,  the 
lands  occupied  by  plaintiff  were  located  in  a  pocket  or 
basin,  bounded  on  the  east  and  west  by  the  railroad 
grades  or  embankments,  and  on  the  south  by  defend- 
ant 's  levee. 

The  lands  in  question  and  other  lands  in  the  im- 
mediate vicinity,  comprising  several  hundred  acres, 
were  very  nearly  level,  having  a  slight  fall  to  the  south 
or  southeast,  and  naturally  drained  in  that  direction, 
until  such  natural  drainage  was  obstructed  by  def end- 
ant 's  levee. 

To  take  care  of  the  water  coming  from  this  terri- 
tory lying  north  of  defendant 's  levee,  and  between  the 
grades  of  the  railroads  above  mentioned,  defendant 
placed  only  one  twenty-four  inch  pipe  through  its  north 
levee  located  a  short  distance  west  of  the  railroad 
grade  on  the  east  side  of  the  farm. 

The  pipe  in  question,  at  its  intake  end  was  equipped 
with  a  valve  operated  by  means  of  a  screw,  and  at  the 
outlet  had  a  flap  valve  designed  to  operate  automatic- 
ally by  water  pressure.  The  evidence  tended  to  show 
that  no  arrangements  had  been  made  by  which  the 
intake  end  of  this  pipe  could  or  would  be  kept  free 
from  accumulations  of  drift  so  that  the  water  could 
flow  through  the  same  without  interruption. 

The  evidence  further  tended  to  show  that  on  the 
night  of  July  13,  1912,  being  Saturday  night,  and 
again  on  the  following  Tuesday  night,  there  occurred 
very  heavy  rains  on  and  in  the  vicinity  of  the  premises 
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occupied  by  plaintiff,  and  the  evidence  tended  to  show 
that,  on  Sunday  morning  following  the  first  rain,  a 
large  portion  of  the  farm  was  under  water,;  that  the 
water  entirely  surrounded  the  house,  bam  and  other 
buildings,  filled  the  well  and  cellar,  and  extended  over 
the  public  highway  from  the  railroad  grade  on  the  east 
to  the  railroad  grade  on  the  west,  and  that  over  this 
road  the  water  was  from  a  foot  to  eighteen  inches  deep, 
and  was  of  such  extent  and  depth  that  it  was  backed 
up  to  and  overflowed  a  part  of  the  farm  adjoining 
plaintiff's  premises  on  the  north.  The  evidence  tended 
to  show  that  this  water  was  held  upon  these  premises 
by  defendant's  levee  which  prevented  its  escape  to  the 
south.  , 

Witnesses  who  had  lived  in  the  neighborhood  of  the 
premises  in  question  for  upwards  of  thirty  years  tes- 
tified that  they  had  never,  upon  any  former  occasion, 
seen  this  highway  under*  water.  The  evidence  also 
tended  to  show  that  all  along  defendant's  levee  between 
the  railroad  ^ades,  the  water  was  backed  up  to  a  depth 
of  two  feet  or  more,  and  at  the  intake  pipe  through 
the  levee,  on  the  morning  following  this  rain,  the  water 
was  over  five  feet  deep. 

As  a  result  of  the  flooding  of  plaintiff's  premises, 
the  evidence  tended  to  show  that  one  hundred  chick- 
ens were  drowned ;  that  several  acres  of  potatoes  were 
destroyed ;  that  wheat  in  the  shock  was  damaged ;  the 
pasture  lands  and  the  growing  com  materially  in- 
jured; the  well  and  cellar  flooded  and  the  premises 
were  rendered  unsanitary. 

TsoMAs  E.  Gillespie  and  Williamson,  Bubboughs  & 
Btdbb,  for  appellant, 

C.  H.  BuBTON,  for  appellee. 

Mb.  Phesiding  Justice  MoBbide  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Deeislon. 

1.  Dbainagb,  I  112* — duty  as  to  persons  outside  of  district,  A 
leree  and  sanitary  district  which  is  organized  for  the  express  pur- 
l^ose  of  "draining  property,  protecting  it  from  overflow,  and  for 
sanitary  purposes"  owes  the  duty  to  one  outside  its  district  to  con- 
struct its  levees  in  such  a  manner  as  not  to  obstruct  the  natural 
flow  of  surface  water  from  such  premises. 

2.  Drainage,  §  112* — liability  for  flooding  lands  outside  of  dis- 
trict, A  levee  and  sanitary  district  which.  In  the  construction  of 
a  levee,  exercises  reasonable  care  to  furnish  an  outlet  for  surface 
waters  from  land  adjoining  the  district  equal  to  that  existing  before 
the  construction  of  the  levee,  Is  not  liable  to  a  tenant  of  such 
adjoining  land  for  damages  due  to  overflow. 

3.  Drainage,  §  112* — when  overflow  not  due  to  act  of  Qod.  In  an 
action  against  a  levee  and  sanitary  district  by  a  tenant  of  ad- 
joining premises  outside  the  district  for  damages  to  crops  and  other 
property  due  to  overflow,  evidence  held  to  sustain  a  finding  that 
the  damage  was  not  due  to  an  "act  of  God,''  where  the  only  outlet 
was  a  pipe  which  was  of  insuflicient  dimensions  which  became 
clogged  with  refuse,  although  the  rainfall  was  unusually  heavy. 

4.  Drainage,  %  112* — right  of  tenant  outside  of  district  to  re- 
cover for  flooding  of  land,  A  tenant  of  lands  outside  a  sanitary 
and  levee  district  may  sue  and  recover  for  the  loss  to  crops  and 
other  property  occnrring  from  the  negligence  or  wrongful  act  of 
a  levee  and  sanitary  district  in  the  construction  of  a  levee  reaalt- 
ing  in  the  flooding  of  tenant's  land  after  an  extraordinary  flood, 
although  the  crops  were  planted  after  the  levee  was  constructed. 

5.  Action,  §  61* — what  constitutes  a  continuing  nuisance.  The 
failure  of  a  levee  and  sanitary  district  to  provide  a  proper  and 
sufficient  outlet  for  the  escape  of  surface  water  -trom  adjoining 
land  outside  the  district,  so  that  a  tenant  of  'such  adjoining  land 
may  have  as  sufficient  an  outlet  for  the  drainage  of  surface  waters 
due  to  extraordinary  floods  as  existed  before  the  erection  of  the 
levee,  constitutes  a  continuing  nuisance  for  which  successive  suits 
may  be  maintained. 

6.  Drainage,  §  112* — when  overflow  from  adjoining  premises  not 
odeQuately  provided  for.  In  an  action  a^minst  a  levee  and  sanitary 
district  to  recover  damages  due  to  overflow,  evidenoe  %eid  sufficient 
to  sustain  a  flnding  that  a  twenty-four  inch  pipe  through  the 
levee  did  not  furnish  an  outlet  for  water  coming  from  adjoining 
premises  outside  the  district,  equal  to  that  existing  prior  to  the 
construction  of  the  levee. 


•See  UllnolH  NotM  IHgtat,  Vols.  XI  to  XV,  and  CvmalatiTe  Qavtariy, 
topic  Mid  BecUoo  nmnbor. 
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7.  Drainage,  fi  112* — what  evidence  admisMle  in  action  for  over* 
flow.  Evidence  that  there  were  stalks  in  the  intake  end  of  an 
outlet  pipe  of  a  levee,  constructed  for  the  passage  of  surface  water 
from  land  adjoining  a  levee  and  sanitary  district,  is  admissible  in 
an  action  by  a  tenant  of  such  premises  for  damage  to  his  crops 
and  other  property  alleged  to  be  due  to  "negligent  construction"  of 
such  levee. 

8.  DsAiNAGBy  fi  112* — evidence  admissible  in  action  for  overflow. 
Evidence  In  an  action  by  a  tenant  of  premises  outside  a  levee  and 
sanitary  district  against  such  district  for  damages  to  his  crops 
and  other  property  alleged  to  be  due  to  the  failure  to  provide  a 
proper  outlet  for  surface  water,  that  in  stages  of  high  water  the 
river  would  rise  higher  than  the  intake  end  of  the  pipe  through 
the  levee,  is  admissible. 

9.  EviDKNCB,  {  233* — when  weather  bureau  Records  inadmissible. 
The  records  of  the  weather  bureau  at  St.  Louis  that  the  greatest 
rainfall  occurring  in  over  forty  years  occurred  during  a  particular 
storm  are  inadmissible  to  prove  conditions  existing  in  Madison 
county  in  an  action  by  a  tenant  occupying  premises  outside  a  levee' 
and  sanitary  district  against  such  district  for  damages  to  his  crops 
and  other  property,  alleged  to  be  due  to  the  accumulation  of  water 
as  a  result  of  the  improper  construction  of  outlets  in  the  levee  for 
the  passage  of  surface  water. 

10.  Appeal  and  ebbob,  %  1666* — when  erroneous  instruction  harm^ 
less  The  giving  of  an  erroneous  instruction  relating  to  the  measure 
of  damages  does  not  constitute  reversible  error  when  it  is  not 
assigned  as  error  that  the  damages  awarded  are  excessive. 

•8m  IlllnoU  Notes  IHs«it,  VoK.  XI  to  XV,  aiiA  CiUDiilaUYe  Qwurteily, 
plo  aM  wbMio  misibor. 
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Roplequet  et  al.  ▼.  Knebelkamp,  194  111.  App.  268. 


B.  W.  Bopleqnet  and  B.  W.  Bopleqnet,  Trustee,  Appel- 
lants, T.  Christ.  Enebelkamp,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon.  Geobge 
A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  July  21,  1915. 

Statement  of  the  Case. 

Bill  of  review  by  R.  W.  Eopiequet  and  R.  W.  Ropie- 
qnet,  trustee,  against  Christ.  Knebelkamp.  From  a 
judgment  for  defendant  dismissing  the  bill  of  review 
after  demurrer  thereto,  plaintiff  appeals. 

The  bill  set  out  a  petition  by  Christ.  Knebelkamp 
under  the  name  of  Christ.  Knebelkamp  &  Company 
and  against  Schwam  Aluminum  Company  and  National 
Metal  Company  for  a  mechanic's  lien  on  certain  prem- 
ises, and  alleged  that  the  petitioner  therein  erected 
certain  buildings  upon  said  premises  and  furnished 
material  therefor  for  a  stipulated  price,  and  for  extra 
materials,  as  shown  in  said  petition.  To  this  petition 
a  demurrer  was  filed.  The  petitioner  filed  an  amended 
bill,  which  was  substantially  the  same  as  the  former 
bill,  and  to  this  a  demurrer  was  also  filed.  The  de- 
murrer contained  a  clause  stating  that  R.  W.  Ropie- 
quet,  trustee,  had  an  incumbrance,  as  appeared  of  rec- 
ord, upon  the  said  lot.  To  this  petition  a  demurrer  was 
also  filed,  and  on  the  16th  of  March,  1908,  the  petitioner 
filed  a  second  amended  petition,  substantially  as  the 
first,  except  that  it  made  R.  W.  Ropiequet  a  party  de- 
fendant and  asked  for  a  process  against  bim.  To  this 
petition  a  demurrer  was  filed.  While  said  case  was 
pending,  before  the  last  demurrer  had  been  disposed 
of,  the  case  was  by  agreement  between  Christ.  Knebel- 
kamp of  one  part  and  the  National  Metal  Company 
and  Schwam  Aluminum  Company  of  the  other  part 
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removed  from  the  docket  under  an  agreement  upon 
the  part  of  the  National  Metal  Company  and  Schwam 
Almninum  Company  to  pay  said  Knebelkamp  $1,646.25 
within  one  year,  and  that  the  afore-mentioned  suit 
was  to  be  removed  from  the  docket,  and  if  the  said 
parties  failed  to  pay  the  amount  stipulated  within 
the  year  then  the  cause  was  to  be  redocketed  and  the 
said  parties  to  the  agreement  were  to  confess  a  decree 
for  a  lien  in  said  suit.  The  said  parties  having  failed 
to  make  payment  as  provided  by  said  agreement,  the 
petitioner  gave  notice  for  a  reinstatement  of  said  cause 
and  an  agreement  was  had  to  reinstate  the  same  upon 
the  docket. 

Richard  Bopiequet,  trustee,  entered  his  appearance 
in  said  cause  in  the  words  as  follows:  ^*And  now 
comes  Bichard  Bopiequet,  trustee,  one  of  the  de- 
fendants in  the  above  entitled  cause,  and  waives  serv- 
ice of  process  of  summons  and  enters  his  appearance 
therein. '*  A  rule  was  entered  upon  the  defendants 
to  answer  the  amended  bill,  and  on  September  22, 
1910,  no  answer  having  been. filed,  the  amended  bill 
was  ordered  taken  as  confessed  and  the  cause  referred 
to  the  master  in  chancery  to  take  testimony  and  report 
proofs  and  findings  of  law,  and  after  a  recommenda- 
tion for  a  decree  the  master  made  a  report  with  his 
conclusions  showing  thcf  amount  of  $1,713.57  due  the 
petitioner  and  recommended  a  decree  of  foreclosure, 
and  that  defendants  Schwam  Aluminum  Company  and 
National  Metal  Company  pay  the  said  amount  within 
thirty  days.  A  decree  was  rendered  in  said  cause  find- 
ing that  the  defendants  had  been  duly  served  with 
process,  or  entered  their  appearance  at  a  former  trial 
of  this  court,  finding  that  the  agreement  aforesaid 
made  between  Christ.  Knebelkamp  and  the  National 
Metal  Company  and  the  Schwam  Aluminum  Company 
had  been  duly  entered  and  that  the  undisposed  of  de- 
murrer was  waived  and  that  the  petitioner  was  en- 
titled to  a  lien  on  said  premises  for  said  amount  and 
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costs;  that  all  defendants  and  all  persons  claiming 
through  or  under  them  since  the  commencement  of  this 
suit  be  forever  barred  and  foreclosed  from  all  equity 
of  redemption  and  claim  in  and  to  said  premises  or 
any  part  thereof,  if  the  same  are  not  redeemed  accord- 
ing to  law  by  the  defendants  within  twelve  months 
next  after  such  sale.  A  report  of  sale  was  made  by  the 
master  showing  the  said  premises  to  have  been  pur- 
chased by  the  said  Christ.  Knebelkamp  for  the  amount 
of  the  debt  and  costs.  Afterwards  a  motion  was  en- 
tered by  E.  W.  Eopiequet  to  set  aside  the  default  and 
decree  rendered  in  the  above  entitled  cause  because  no 
process  was  ever  issued  or  served  upon  him;  that  he 
as  trustee  held  a  mortgage  upon  said  real  estate  to 
secure  a  note  for  $6,000;  that  he  as  trustee  entered 
his  appearance  at  the  request  of  L.  D.  Turner,  attor- 
ney for  petitioner,  in  the  second  amended  bill ;  that  no 
notice  was  given  to  him  of  the.  entering  of  the  rule  to 
answer  as  required  by  Eule  5  of  said  court ;  that  said 
decree  was  taken  while  the  demurrer  above  set  forth 
was  undisposed  of ;  that  the  master  in  chancery  heard 
the  testimony  without  serving  notice  upon  him  person- 
ally or  as  trustee ;  that  no  opportunity  was  ever  given 
to  file  exceptions  to  the  master's  report;  that  the  de- 
cree erroneously  found  said  real  estate  was  subject  to 
a  lien  and  erroneously  found  that  it  had  jurisdiction 
of  the  parties;  that  the  defendant  in  his  own  person 
and  as  trustee  had  a  meritorious  defense  and  that  said 
motion  was  supported  by  aflSdavits  and  overruled  by 
said  court. 

The  bill  for  review  then  repeated  substantially  the 
same  matters  set  forth  in  said  motion,  and  averred  that 
such  errors  and  imperfections  appeared  in  the  body 
of  said  proceedings  and  decree  as  to  cause  the  same  to 
be  set  aside,  etc. 

R.  W.  Eopiequet  and  P.  C.  Otwell,  for  appellants. 
TuRNEB  &  HoLDEB,  for  appellee. 
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Mb.  Presiding  Justice  McBride  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Beelslon. 

1.  Equitt,  §  557* — when  Mil  of  review  may  he  filed  without  leave. 
A  bill  of  review  for  errors  apparent  on  the  face  of  the  record,  and 
not  setting  up  additional  evidence,  may  be  filed  without  leave  of 
court 

2.  Equttt,  fi  677* — when  JHll  of  review  defective  for  want  of  par' 
ties.  A  blU  of  review  Is  fatally  and  substantially  defective  where 
all  the  parties  to  the  original  decree,  and  whose  Interests  are 
affected  by  the  original  decree,  are  not  parties  to  the  bill.  . 

3.  Afpxal  and  EftROB,  %  31* — when  Appellate  Court  has  juriadxc- 
tion  over  a  trustee.  The  Appellate  Court  has  Jurisdiction  of  a  trus- 
tee In  a  suit  by  bill  of  review  where  such  trustee  claimed  an  In- 
cumbrance on  property  Involved  In  the  original  suit  which  was 
Instituted  for  a  mechanic's  Hen,  and  made  his  appearance  In  such 
action,  and  a  decree  was  taken  as  confessed  against  him,  after  a 
rule  to  answer  and  failure  to  do  so,  even  though  he  did  not  follow 
the  proceedings  any  further. 

4.  Equitt,  %  555* — when  lack  of  personal  service  in  original  suit 
immaterial  on  hill  of  review.  It  Is  Immaterial  for  purposes  of  a  bill 
of  review  that  a  person  was  not  personally  served  In  the  original 
suit  for  a  mechanic's  Hen  where  he  had  no  personal  Interest  In  the 
controversy,  but  an  Interest  simply  as  trustee. 

5.  Equitt,  |  156* — when  failure  to  answer  not  excused.  The 
failure  of  a  trustee,  who  claims  an  Incumbrance  upon  property 
Involved  In  a  suit  to  foreclose  a  mechanic's  lien,  to  answer  is  not 
excusable  because  of  the  fact  that  an  undisposed  of  demurrer  was 
on  file  at  the  time  a  decree  of  confession  was  taken  against  him, 
where  such  demurrer  had  been  Interposed  by  other  parties. 

6.  Mechanics*  liens,  %  181* — when  demurrer  waived  hy  agree- 
ment.  A  demurrer  to  a  bill  In  a  suit  to  foreclose  a  mechanic's  lien 
is  waived  by  agreement  where  the  case  is  removed  from  the  docket 
under  an  agreement  between  the  plaintiff  and  the  owners,  whereby 
the  owners  were  to  pay  a  certain  sum  within  one  year  and  the  case 
was  to  be  removed  from  the  docket,  but  that  If  payment  was  not 
made  within  such  time  the  case  should  be  redocketed,  and  a  decree 
for  a  lien  confessed. 

7.  Mechanics*  liens,  %  173* — when  holder  of  incumhrance  not  a 
meeessary  party.  It  Is  not  error  for  the  court  In  a  suit  to  foreclose 
a  mechanic's  lien  to  proceed  without  making  the  holder  of  an  In- 
cumbrance against  the  land  a  party,  where  the  only  time  that  the 

*8m  niliioto  Notes  DlSMt,  Vols.  XI  to  XT,  and  CumnUitlTo  Qvartorlj, 
fapk  and  •actloB  nimibor. 


272  Appellate  Coubtb  of  Illinois. 

Yackel  ▼.  SUnard-Tilton  Milling  Ck>.,  194  IlL  App.  272.  ' 

court's  attention  was  called  to  the  fact  that  such  holder  was  a 
proper  party  was  when  a  demurrer  was  filed  by  the  defendant 
owners  setting  up  the  fact  that  such  holder  had  an  incumbrance, 
and,  such  holder,  upon  entering  his  appearance  in  the  action  failed 
to  claim  the  rights  to  a  lien  as  referred  to  in  the  demurrer  but 
suffered  a  Judgment  by  default  to  go  against  him. 


Matilda  M.  Taekel  et  al.,  Appellees,  y.  Stanard-TUton 

Milling  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  M. 
R.  SuLuvAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  July  21,  1915. 

Statement  of  the  Case. 

Action  by  George  Taekel,  Helen  Taekel,  Elmer  Tack- 
el,  Constance  Taekel,  Adolphus  Taekel,  Walter  Taekel 
and  Ralph  Taekel,  minors,  by  their  next  friend,  Ma- 
tilda M.  Taekel,  against  the  Stanard-Tilton  Milling 
Company,  to  recover  damages  for  injuries  sustained 
by  reason  of  defendant's  building  settling,  tipping  over 
and  injuring  plaintiff's  building  because  of  the  negli- 
gent construction  of  an  elevator.  From  a  judgment 
for  plaintiffs,  defendant  appeals. 

It  was  held,  in  affirming  the  judgment,  that  the 
ease  was  controlled  by  the  decision  in  Starr  v.  Stcmardr- 
Tilton  Milling  Co.,  183  HI.  App.  454,  which  was  a  suit 
against  the  same  defendant,  involving  substantially  the 
same  questions  of  law  and  fact. 

Levi  Davis,  for  appellant. 

James  A.  Lynn  and  E.  Breesb  Glass,  for  appellees. 

Mr.  Presiding  Justice  McBride  delivered  the  opin- 
ion of  the  court. 
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Cltliens  Bank  of  Johnston  City,  Illinois,  Appellant,  r. 
John  E.  Carr,  Appellee,  Impleaded  with  Flora  Carr. 

(Not  to  be  reported  In  fnlL) 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
BvxfAMiN  W.  PoPS»  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  July  21,  1916. 

Statement  of  the  Case. 

Action  by  Citizens  Bank  of  Johnston  City,  Illi- 
nois, against  John  E.  Carr,  impleaded  with  his  wife, 
Flora  Carr,  on  a  promissory  note.  From  a  judgment 
for  defendant,  plaintiff  appeals. 

Appellant  was  a  banking  institution  located  at  John- 
ston City.  Ed  Duncan  was  president  of  the  bank  and 
Mark  Duncan,  his  son,  cashier.  On  September  15, 
1909,  appellee,  who  was  a  stockholder  and  depositor 
of  the  bank,  obtained  a  loan  from  appellant  and  gave 
the  note  in  question  for  $3,000,  due  ninety  days  after 
date,  with  his  wife,  Flora  Carr,  as  surety.  At  the 
time  the  note  was  given,  appellee  owned  stock  in  the 
bank  and  kept  a  checking  account.  He  made  deposits 
from  time  to  time,  drew  checks  against  his  account, 
and,  it  seemed,  paid  little  attention  to  his  account.  He 
was  also  president  of  a  private  bank  at  Loogootee,  Illi- 
nois. Rex  Duncan,  another  son  of  Ed  Duncan,  was  the 
cashier  of  appellee's  bank  at  Loogootee.  Prior  to  the 
time  of  bringing  this  suit  the  bank  requested  appellee 
to  reduce  his  overdraft.  Appellee  denied  that  he  had 
an  overdraft  at  the  bank  and,  upon  investigation,  it 
was  found  that  there  were  charged  to  his  account  many 
items  which  he  claimed  he  had  never  authorized  and  of 
which  he  had  no  knowledge.  Appellee  denied  that  he 
authorized  charging  of  the  various  items  to  his  ac- 
coTint,  and  denied  that  he  received  any  credit  for  or 

▼ot  CVCiV  II. 
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benefit  from  the  money  sent  to  his  bank  at  Loogootee 
at  the  request  of  Rex  Duncan,  the  cashier. 

In  August,  1911,  appellee  paid  appellant  $1,000,  and 
later  he  transferred  to  it  eighteen  shares  of  bank 
stock,  for  the  sum  of  $1,800,  for  which  he  was  to  re- 
ceive credit.  There  were  also  dividends  on  the  stock 
he  transferred  amounting  to  $72,  and  dividends  on 
other  stock  which  he  held  amounting  to  $60,  which 
were  placed  to  his  account,  and  he  claimed  to  be  en- 
titled to  credit  for  fire  and  burglary  insurance  paid 
by  him  for  the  benefit  of  the  bank  amounting  to  $82.36. 
The  total  sum  thus  paid  by  him  amoxmted  to  $3,014.36. 
Appellant  admitted  the  receipt  of  the  $1,000  in  money, 
the  $1,800  for  the  bank  stock,  dividends  amounting  to 
$132,  and  did  not  dispute  the  claim  for  money  paid  for 
burglary  and  fire  insurance,  but  stated  that  no  claim 
was  ever  made  for  those  items.  Appellant  contended, 
however,  that  the  $1,000  was  to  pay  a  note  held  by 
Ed  Duncan  for  money  loaned  by  him  to  appellee  and 
that  the  other  money  was  to  apply  on  the  overdraft  of 
appellee. 

The  principal  questions  were  the  correctness  of  ap- 
pellee's account  as  kept  by  the  bank  and  whether  the 
payments  made  by  appellee  should  be  applied  on  the 
note  or  the  overdraft,  if  there  was  an  overdraft.  Ed 
Duncan,  the  president  of  the  bank,  and  Mark  Duncan, 
his  son,  the  cashier,  testified  to  the  different  transac- 
tions with  appellee  and  stated  that  they  had  repeatedly 
requested  appellee  to  take  up  his  overdraft  and  that 
the  payments  made  were  for  that  particular  purpose. 
They  further  testified  that  all  of  the  items  charged  to 
appellee's  account  were  authorized  by  him,  with  the 
possible  exception  of  one  or  two,  and  that  he  had  full 
knowledge  that  the  payments  had  been  credited  on 
his  overdraft.  Appellee  directly  contradicted  the  state- 
ment of  both  these  witnesses.  Mark  Duncan  testi- 
fied that  while  Rex  Duncan  was  cashier  of  the  Loogoo- 
tee bank  he  requested  him  to  send  to  appellee's  bank 
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at  Loogootee  $2,000,  which  was  done,  and  the  same 
charged  to  the  account  of  appellee.  Appellee  eon- 
tended  that  Bex  Duncan  had  no  authority  to  get  the 
money  and  that  he  had  never  received  any  credit  for 
it  at  the  Loogootee  bank.  Appellee  was  asked  con- 
cerning the  whereabouts  of  Eex  Duncan  and  stated 
that  he  had  gone  away  shortly  after  the  case  came  up. 
Appellant  objected  to  this  testimony,  but  his  objection 
was  overruled.  Appellee  further  testified  that  in  a 
conversation  at  the  baAk  he  told  Ed  Duncan  that  *Hhey 
had  skinned  me  out  of  a  lot  of  money, ' '  and  ' '  that  Eex 
Duncan  had  done  it.*'' 

IWUiLiAM  H.  Warder,  for  appellant. 

Deijison  &  Spiller,  for  appellee. 

Mb.  Presiding  Justice  McBbidb  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deelslon. 

1.  Appeaz*  and  erbob,  S  1410* — when  judgment  not  disturbed,  A 
judgment  should  not  be  reversed  upon  appeal  unless  it  is  mani- 
festly against  the  weight  of  the  evidence. 

2.  Payment,  S  15* — when  finding  sustained  (ts  to  misappUcation. 
A  finding  that  the  officers  of  a  bank  improperly  applied  payments  on 
an  alleged  overdraft  of  a  customer  instead  of  on  a  note  which 
he  owed  to  the  bank,  and  that  the  customer  was  not  indebted  on 
such  overdraft,  is  sustainable  in  an  action  by  the  bank  on  the 
note,  where  the  entire  evidence  hinges  upon  statements  of  two 
officers  of  the  bank  as  to  the  correctness  of  the  application  of  pay- 
ments and  the  amount  of  overdraft  and  the  denial  of  such  state- 
ments by  defendant. 

3.  ^NKs  AND  BANKING,  $  145* — w?Kit  evidence  admissihle  on 
claim  of  overdraft.  Evidence  that  a  witness  for  the  plaintiff  had 
gone  away  shortly  before  the  trial  of  a  case  involving  a  promissory 
note  is  admissible  in  an  action  by  a  bank  against  a  customer  on  such 
note,  where  the  defendant  claimed  that  the  plaintiff's  officers  had 
improperly  applied  payments  on  an  alleged  overdraft  instead  of  on 
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the  note,  and  that  he  did  not  have  as  much  of  an  overdraft  as  was 
claimed  hy  the  bank,  and  that  such  witness,  who  was  the  cashier 
of  a  bank  for  defendant  at  another  town,  had  no  authority  to 
borrow  money  from  the  plaintiff  and  have  it/  charged  to  the  de- 
fendant's account 

4.  Banks  and  banking,  f  145* — lohat  evidence  admiaaihle  to  relmt 
claim  of  overdraft.  In  an  action  by  a  bank  against  a  customer  on 
a  promissory  note,  and  in  which  the  correctness  of  an  overdraft, 
the  authority  of  an  employee  of  defendant,  who  was  cashier  of  de- 
fendant's bank  in  another  town,  to  borrow  money  of  plaintiff  and 
charge  it  to  defendant's  account,  and  the  alleged  failure  to  credit 
payments  on  the  note  instead  of  on  the  overdraft  were  involved, 
evidence  by  the  defendant  as  to  a  conversation,  with  an  officer  of  the 
plaintiff  regarding  the  correctness  of  the  overdraft  in  which  he 
stated  that  such  cashier  had  "skinned"  him  out  of  a  lot  of  money, 
is  admissible,  especially  where  both  parties  had  testified  concern- 
ing the  correctness  of  the  overdrsfft. 

5.  Appeal  and  ebbob,  fi  1523* — when  instruction  harmless.  An 
instruction  in  an  action  by  a  bank  against  a  customer  on  a  note, 
the  defense  to  which  was  that  the  bank  had  improperly  applied 
payments  on  an  alleged  overdraft  instead  of  on  the  note,  and  that 
the  customer  was  not  Indebted  on  such  overdraft,  that  If  plaintiff 
had  overcharged  defendant's  account  without  his  permission  or  au- 
thority to  an  amount  equal  to  a  certain  sum  and  defendant  had  not 
afterwards  ratified  the  action  of  the  bank  in  so  doing  then  defendant 
would  be  entitled  to  have  such  sum  credited  on  the  note,  criticized, 
but  held  to  be  harmless  because  of  the  fact  that  the  entire  overdraft 
was  disputed,  instead  of  part  of  it 
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Metropolitan  Trust  &  Savings  Bank,  Cons^ryator,  y. 

Mary  E.  Perry. 

Cora  Bloomhuff,  y.  Mary  E.  Perry. 

In  re  Petition  of  Cora  Bloomhnlf,  Appellee,  y.  Agnes 
K.  Rogers,  Administratrix,  Appellant. 

Gen.  No.  19,341. 

1.  Appeal  and  ebbob,  $  1271* — what  presumed  in  support  of  de- 
cree. Wben  a  party  brings  to  the  Appellate  Court  a  praecipe  record 
merely,  it  will  be  presumed  in  support  of  the  decree  that  the  portions 
of  the  record  omitted,  if  incorporated  into  the  transcript  filed,  would 
sustain  the  findings  of  fact  found  In  the  decree. 

2.  Equity,  §  401* — hoto  jurisdiction  obtained  over  master.  Juris- 
diction over  the  person  of  a  master  in  chancery,  who  is  a  party 
defendant  in  a  petition  filed  in  an  action,  in  the  conduct  of  which 
such  master  collected  illegal  fees,  for  the  recovery  of  the  amount 
wrons^uUy  collected  as  fees,  is  obtained  by  the  personal  service 
upon  him  of  a  notice  stating  that  at  a  certain  time  the  solicitor 
for  the  petitioner  would  ask  that  a  rule  be  entered  against  him  to 
answer  the  petition  "this  day  filed,"  and  by  the  entry  of  a  rule  in 
accordance  with  such  notice. 

3-  Appearance,  (  15* — when  jurisdiction  over  person  waiv^.  An 
objection  to  the  jurisdiction  of  a  court  of  equity  over  the  person  of 
a  master  of  chancery, — who  is  a  party  defendant  to  a  petition  filed 
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In  the  same  action  in  which  he  acted  as  master,  to  recover  fees 
illegally  collected,  and  who  has  been  personally  served  by  a  notice 
stating  that  at  a  certain  time  the  solicitor  for  the  petitioner  would 
ask  that  a  rule  be  entered  against  him  to  answer  the  petition  "this 
day  filed,*'  a  rule  being  entered  in  accordance  with  such  petition 
— is  waived  by  the  filing  of  an  answer  to  the  petition  after  the  over- 
ruling of  a  demurrer  thereto. 

4.  Equity,  S  401* — when  equity  may  compel  viaster  to  refund  il- 
legal charges.  A  court  of  equity  has  the  power  to  compel  one  of 
its  masters  in  chancery  to  refund  fees  illegally  collected,  by  a 
summary  proceeding,  conducted  in  &nd  as  a  part  of  .the 'same  suit 
in  which  such  illegal  fees  were  collected. 

5.  Equity,  §  394* — what  is  status  of  master.  A  master  In  chan- 
cery is  an  officer  of  the  court. 

6.  Equity,  |  397* — when  agreement  with  master  for  compensa- 
tion illegal.  It  is  illegal  for  a  master  in  chancery  to  demand,  or 
request  by  agreement  between  attorneys,  that  his  fees  be  prepaid, 
as  they  should  be  taxed  as  costs. 

7.  Equity,  $  396* — what  are  fees  for  taking  testimony.  The  fees 
of  a  master  for  taking  and  reporting  testimony  are  a  fixed  amount 
provided  by  statute. 

8.  Equity,  S  399* — how  fees  of  master  for  reporting  on  issues 
fixed.  The  fees  of  a  master  in  chancery  for  examining  the  issues 
referred  to  him  and  reporting  the  conclusions  thereon  are  wholly 
within  the  discretion  of  the  court. 

9.  Equity,  §  401* — when  evidence  shows  that  master  required 
an  agreement  for  fees.  In  a  suit  in  equity  in  which  an  order  was 
made  requiring  a  master  in  chancery  to  refund  part  of  the  fees 
collected,  evidence  held  to  sustain  a  finding  that  the  master  re- 
quested that  an  agreement  be  made  as  to  his  fees  before  he  filed 
his  report  and  that  he  refused  to  file  his  report  until  his  fees  were 
paid. 

10.  Contracts,  §  139* — when  contract  void  as  against  public 
policy.  Any  contract  by  which  a  public  officer  is  to  accept  or  re- 
ceive for  his  services  more  than  his  statutory  fees  Is  contrary  to 
public  policy  and  void. 

11.  Equity,  §  401* — when  petition  to  require  master  to  refund 
fees  not  barred  by  laches.  A  party  to  an  action  who  paid  to  a 
master  in  chancery,  before  the  filing  of  his  report,  fees  in  excess 
of  what  he  was  entitled  to,  is  not  guilty  of  laches  in  filing  a  petition 
to  recover  such  fees  where  such  petition  is  filed  within  six  months 
after  the  payment  of  such  fees,  and  less  than  one  month  after  the 
entry  of  the  final  decree. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edward 
M.  Maivoan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.    Affirmed.    Opinion  filed  June  17,  1916. 

Statement  by  the  Court.  This  is  an  appeal  by 
George  Mills  Bogers,  late  master  in  chancery  of  the 
Circuit  Court  of  Cook  county,  from  an  6rder  or  judg- 
ment of  that  court  requiring  him  to  pay  back  to  Cora 
Bloomhuff,  appellee,  part  of  the  amount  collected  by 
him  from  her  as  master's  fees  in  a  suit  in  equity  to 
which  she  was  a  party. 

It  appears  that  said  last  mentioned  suit  had  been 
referred  to  said  master  to  take  proofs  and  report  the 
same  with  his  conclusions  of  law  and  fact  thereon,  that 
he  had  taken  a  considerable  volume  of  testimony,  had 
made  and  filed  his  report,  and  that  a  final  decree  had 
been  entered  therein  on  November  23,  1912,  which 
made  no  mention  of  the  master's  fees.  On  December 
6,  1912,  Mrs.  Bloomhuff  filed  her  intervening  petition 
in  the  same  suit,  in  which  she  averred  that  no  order 
had  ever  been  entered  fixing  the  amount  of  the  mas- 
ter's fees,  but  that  notwithstanding  that  fact  she  had 
paid  to  the  master  at  his  request  the  sum  of  $1,355.13 
for  his  services  as  master ;  that  the  report  of  the  mas- 
ter was  '* signed  and  announced"  on  May  10,  1912; 
that  objections  were  filed  thereafter,  which  were  over- 
ruled on  May  20,  1912,  and  that  the  report  was  filed 
in  the  clerk's  office  on  June  24,  1912,  at  5 :26  p.  m. ;  that 
prior  to  May  10,  1912,  the  master  informed  her  that 
he  would  not  make  his  report  unless  an  understanding 
was  had  as  to  the  payment  of  fees;  that  soon  after, 
and  before  the  overruling  of  the  objections  to  the  re- 
port, she  paid  $442.13  at  the  master's  request,  on  ac- 
count of  fees;  that  thereafter,  and  before  the  report 
"was  filed  in  the  clerk's  office,  the  master  presented  a 
bill  for  $913  for  additional  fees,  and  demanded  pay- 
ment thereof  before  he  would  file  his  report  in  court, 
whereupon  she  agreed  to  pay  him  $300  in  cash,  and  to 
give  her  promissory  notes  for  $613,  signed  by  herself, 
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her  husband  and  her  two  sons,  which  agreement  was 
carried  out  and  the  amount  thus  demanded  was  after- 
wards paid  in  full  to  the  master ;  and  that  the  reason- 
able fees  of  the  master  did  not  exceed  $550.  The  pe- 
tition prays  that  a  rule  be  entered  on  the  master  to 
file  an  itemized  statement  of  his  fees  and  charges: 
that  his  fees  be  fixed  and  taxed  by  the  court,  and  that 
the  master  be  required  to  refund  to  the  petitioner  any 
excess  of  moneys  received  by  him  over  and  above  the 
sum  to  be  taxed  by  the  court. 

Upon  filing  his  petition  and  on  notice  to  the  master, 
a  rule  was  entered  on  him  to  file  an  itemized  statement 
of  his  fees  and  charges,  and  to  answer  the  petition, 
within  fiye  days.  In  response  to  the  rule,  the  master 
filed  a  statement  of  his  fees,  consisting  of  two  items : 
First,  fees  *'for  taking  and  reporting  testimony,'* 
$272.63;  and  second,  fees  for  **  examining  questions  in 
issue  referred,  and  reporting  conclusions  thereon,  in- 
cluding argument  by  the  solicitors  for  the  respective 
parties,"  $1082.50.  At  the  same  time,  the  master  filed 
a  demurrer  to  the  petition,  stating  that  he  is  not  a 
party  to  the  suit  in  which  the  intervening  petition 
was  filed,  and  has  no  interest  therein,  and  that  no  case 
is  stated  in  the  petition  such  as  entitled  the  petitioner 
to  any  relief  in  a  court  of  equity.  After  argument  this 
demurrer  was  overruled,  and  the  record  shows  that  on 
motion  of  the  master  he  was  given  leave  to  file  and 
filed  an  answer  to  the  petition. 

His  answer  asserts  that  **not  waiving  his  rights 
under  his  demurrer  heretofore  filed,"  he  admits  that 
the  allegations  of  the  petition  ''with  reference  to  the 
amount  of  his  bill  for  services,  the  amounts  paid  there- 
on and  the  giving  of  said  notes"  are  substantially  true, 
but  denies  that  he  ever  made  any  demand  that  such 
fees  be  paid,  and  denies  that  he  ever  informed  the 
petitioner  that  he  would  not  make  his  report  unless  an 
understanding  was  had  with  reference  to  the  payment 
of  his  fees,  and  denies  that  he  ever  made  the  payment 
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of  his  fees  a  condition*  of  the  filing  of  such  report. 
The  answer  then  states  that  after  a  preliminary  draft 
of  his  report  had  been  prepared  by  him,  he  heard  argu- 
ments at  great  length  and  gave  a  very  large  amount  of 
time  to  the  ''further  consideration  of  the  questions  in- 
volved;" that  he  then  prepared  another  report;  that 
"sometime  prior''  to  this,  the  solicitors  for  both  par- 
ties were  advised  that  the  total  fees  of  the  master 
would  amount  to  about  $1,400,  that  ''the  whole  matter 
of  the  fees,  as.  to  the  amount  thereof,  and  the  time  and 
maimer  of  their  payment,  was  discussed,''  and  that  on 
the  suggestion  of  one  of  the  solicitors,  "voluntarily 
made,"  it  was  agreed  between  them  "that  when  the 
final  report  should  be  completed,  the  party  in  whose 
favor  the  report  should  be,  would  advance  the  said 
master's  fees  and  take  up  said  report;"  and  that  the 
fees  were  paid  in  pursuance  of  such  agreement.  The 
answer  further  states  that  no  objection  was  ever  made 
to  his  bill  for  fees,  that  no  request  or  suggestion  was 
ever  made  by  any  of  the  parties  that  the  amount  of 
his  fees  be  fixed  by  the  court,  that  no  motion  or  effort 
was  made  to  have  the  amount  so  fixed,  and  that  at  the 
time  the  final  decree  was  entered,  the  solicitor  for  the 
intervening  petitioner  stated  to  the  court  "that  his 
client  had  paid  the  fees  and  that  there  was  no  desire 
on  his  part  that  the  decree  make  any  reference  there- 
to;" that  said  fees  were  and  are  only  a  reasonable 
charge  for  the  services  performed,  that  all  the  parties 
were  satisfied  that  they  were  reasonable  and  justifiable, 
and  that  they  were  paid  voluntarily  and  without  any 
duress. 

In  January,  1913,  the  court  heard  evidence  concern- 
ing the  matters  set  forth  in  the  intervening  petition 
and  answer,  and  entered  the  order  complained  of,  in 
which  the  court  finds  "that  the  fees  of  George  Mills 
Sogers  in  this  cause  be  fixed  at  $902.63,  for  all  serv- 
ices''rendered  in  this  cause,  being  $272.63  for  taking 
and  reporting  testimony,  and  $630  for  all  other  serv- 
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ices/'  and  that  as  the  intervening  petitioner  had  paid 
$1,355.13  to  the  master,  she  is  entitled  to  recover  from 
him  the  difference,  amounting  to  $452.50.  Pending  the 
hearing  of  this  appeal  in  this  court,  the  death  of  George 
Mills  Eogers  was  suggested,  and  Agnes  K.  Rogers, 
administratrix,  was  substituted  as  appellant. 

Geobgb' Mills  Bogebs^  pro  ae. 

David  K.  Tone,  for  appellee. 

Mb.  Pbesiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

It  is  urged  that  the  evidence  taken  upon  the  hear- 
ing shows  that  the  fees  charged  and  collected  by  the 
master  were  reasonable  and  proper,  in  view  of  the 
character  of  the  case,  the  kind  of  services  rendered 
and  the  amount  of  time  consumed.  The  transcript  of 
the  record,  however,  does  not  contain  all  the  evidence. 
It  shows  upon  its  face  that  the  court  considered  as 
part  of  the  evidence,  the  pleadings  and  the  master's 
report  containing  the  evidence  taken  in  the  main  case, 
and  none  of  such  pleadings,  and  none  of  the  evidence 
heard  in  the  main  case,  is  in  the  transcript  of  the  rec- 
ord before  us.  The  certificate  of  the  clerk  is  that  the 
transcript  is  complete  **  according  to  praecipe  for  rec- 
ord filed  herein. ' '  Where  a  party  brings  to  this  court 
a  praecipe  record  merely,  it  will  be  presumed  in  sup- 
port of  the  decree  that  the  portions  of  the  record 
omitted,  if  incorporated  into  the  transcript  filed  here, 
would  sustain  the  findings  of  fact  found  in  the  decree. 
Patterson  v.  Johnson,  214  111.  481 ;  Patterson  v.  North- 
em  Trust  Co.,  230  111.  334.  Upon  this  appeal,  there- 
fore, it  must  be  assumed  that  the  amount  fixed  by  the 
chancellor  is  the  full  amount  that  the  master  was  fen- 
titled  to  receive  or  collect  for  the  services  rendered  by 
him.  Hence  this  court  cannot  increase  the  amount  thus 
fixed,  if  it  were  disposed  to  do  so.    For  the  same  reas- 
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on,  the  cross-errors  assigned  by  appellee,  seeking  to 
have  the  amount  reduced,  cannot  be  considered. 

Apart  from  the  question  of  luuount,  the  main  con- 
tention of  appellant  is  that  the  Circuit  Court  had  no 
jurisdiction  to  enter  any  order  or  decree  requiring 
him  to  pay  back  any  part  of  the  fees  collected  by  him. 
It  is  urged  that  jurisdiction  of  the  person  of  the  mas- 
ter was  wanting  because  he  was  neither  a  party  to 
the  suit  in  which  such  fees  were  taxed,  nor  served 
with  process  therein;  that  jurisdiction  of  the  subject- 
matter  was  also  wanting  because  appellee  had  a  com- 
plete and  adequate  remedy  by  an  action  at  law  against 
the  master,  or  upon  his  oflScial  bond,  for  the  recovery 
of  any  amount  wrongfully  collected  as  fees.  We  think 
neither  of  these  contentions  is  sound.  The  master  was 
a  party  to  the  petition  filed  against  him,  and  jurisdic- 
tion over  his  person  was  obtained  by  the  personal 
service  upon  him  of  a  notice  stating  that  at  a  certain 
time,  the  solicitor  for  the  petitioner  would  ask  that  a 
rule  be  entered  against  him  to  answer  the  petition 
**this  day  filed,''  and  by  the  entry  of  such  rule  in  ac- 
cordance with  the  notice.  Furthermore,  any  objection 
to  the  jurisdiction  of  the  person  was  waived  by  the 
filing  of  his  answer  to  the  petition  after  his  demurrer 
had  been  overruled.  This  was  a  voluntary  general 
appearance  by  the  master,  dispensing  with  the  neces- 
sity of  any  formal  service  of  process.  Jurisdiction  of 
the  subject-matter,  in  our  opinion,  was  obtained  by 
the  filing  of  the  petition  containing  averments  which, 
in  effect,  charged  that  a  master  in  chancery  had  made 
use  of  his  official  position  to  exact  from  one  of  the  par- 
ties to  a  suit  referred  to  him  greater  compensation 
than  the  law  allows,  under  such  circumstances  as  to 
make  it  imprudent  to  resist  his  demand. 

A  master  in  chancery  is  an  officer  of  the  court,  and 
the  manner  in  which  his  fees  shall  be  determined  and 
paid  is  fixed  by  statute.  In  Glos  v.  Flanedy,  207  HI. 
230,  it  was  said ;    * '  In  all  matters    •    •    •    such  as  the 
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taking  and  reporting  of  testimony,  computing  the 
amount  due  on  which  to  render  a  decree  and  making 
report  thereof,  examining  questions  of  law  and  fact  in 
issue  by  the  pleadings  and  reporting  conclusions,  and 
all  other  matters  where  his  authority  is  derived  from 
an  order  of  the  court,  the  master  is  then  a  part  of  the 
court  and  his  fees  and  compensation  are  constantly 
subject  to  the  supervision  of  the  court,  and  we  know 
of  no  authority,  statutory  or  otherwise,  which  author- 
izes him  to  demand  of  the  parties  litigant,  as  the  causes 
proceed  before  him  under  references  from  the  court, 
the  payment  of  the  fees  or  any  part  thereof.  The  law 
is  that  such  fees  shall  be  taxed  as  costs. '  * 

The  statute  provides  a  fixed  amount  for  taking 
and  reporting  testimony,  and  pY^ovides  further  that  in 
counties  of  the  third  class,  masters  in  chancery  may  re- 
ceive **for  examining  questions  in  issue  referred  to 
them,  and  reporting  conclusions  thereon,"  such  com- 
pensation as  the  court  may  deem  just.  In  Polakow  v. 
Leaf  green,  178  HI.  App.  566,  this  court  said,  as  to  these 
statutory  provisions:  **It  is  apparent,  therefore,  that 
the  amount  of  fees  for  taking  testimony  is  fixed  by 
statute,  and,  as  was  said  in  Schnadt  v.  Davis,  185  111. 
476  (484),  *no  more  can  be  legally  demanded  of  the 
parties,  or  either  of  them,  for  or  on  account  of  such 
services.  Nor  has  the  court  power  to  order  the  pay- 
ment of  a  greater  sum  or  allowance  for  such  service.* 
It  is  equally  apparent  that  the  fee  for  examining  the 
issues  referred  to  a  master,  and  reporting  conclusions 
thereon,  is  wholly  within  the  discretion  of  the  court, 
who  fixes  the  compensation  at  an  amount  which  he 
deems  to  be  just.  The  solicitors  have  no  power  to  bind 
the  court  by  stipulating  as  to  the  amount  of  such  fees. 
The  basis  of  the  court's  allowance  is  the  justness  of 
the  fees,  and  not  the  stipulation  of  the  solicitors." 

Under  these  decisions,  it  was  clearly  improper,  if 
not  unlawful,  for  the  master  to  make  any  demand  upon 
the  parties,  or  any  request,  that  the  matter  of  his  fees 
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be  agreed  upon  and  paid  while  the  cause  was  pending 
before  him,  and  before  the  amount  of  such  fees  had 
been  fixed  by  the  court  and  taxed  as  costs  in  the  case. 
No  agreement  so  made  can  have  any  binding  force  or 
effect,  and  the  fact  that  2^  master  requests  that  such 
an  agreement  be  made  in  advance  of  any  action  by  the 
court  give's  rise  to  the  suspicion  that  he  fears  the  court 
may  not  approve  his  own  estimate  of  the  value  of  his 
services.  This  suspicion  is  strengthened  in  this  case 
by  the  testimony  of  the  master,  who  said  that  he  told 
the  solicitors  when  he  requested  them  to  agfee  upon 
his  fees,  that  **  owing  to  the  decisions  of  the  Supreme 
Court '*  as  to  master's  fees,  **and  in  view  of  the  prac- 
tice in  this  county,'*  it  was  difficult  to  collect  master's 
fees  **  unless  the  lawyers  were  themselves  inclined  to 
be  fair  with  the  master,  and  would  try  to  protect  him  in 
the  collection  of  his  fees."  While  the  master  denied 
that  he  refused  to  file  his  report  until  his  fees  were 
paid,  we  think  it  is  a  reasonable  inference,  at  least, 
from  the  evidence,  that  the  parties  were  given  to  un- 
derstand that  no  report  would  be  forthcoming  until 
some  agreement  was  made  as  to  the  amount  of  the  fees 
and  the  manner  in  which  they  should  be  paid.  This 
being  true,  it  is  obvious  that  the  request  of  the  master 
that  such  an  agreement  be  mad^  before  he  had  an- 
nounced his  decision  upon  the  questions  at  issue, 
placed  both  parties  in  a  most  embarrassing  position, 
in  which  neither  felt  free  to  refuse  his  request.  Under 
such  circumstances,  his  request  had  the  force  of  a 
command,  proceeding  from  one  who,  for  the  time  being, 
occupied  the  position  of  a  judge.  When  the  solicitor 
for  the  petitioner  was  upon  the  witness  stand,  he  was 
interrogated  by  the  master  as  to  whether  the  parties 
were  dissatisfied  with  the  amount  of  his  fees.  The 
witness  replied:  '*I  know  there  was  a  talk  about  it — 
Mr.  Isaacs  and  I  had  a  talk  about  it."  The  same  wit- 
ness also  testified  as  follows,  in  answer  to  questions 
put  by  the  master :    * '  Q.    Did  I  at  that  time,  or  at  any 
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time,  state  to  you  that  I  would  not  file  the  report  until 
my  fees  had  been  paid!  A.  I  cannot  say  that  you 
said  that — ^No.  Q.  Don't  you  recollect . that  I  never 
did  say  that  T  A.  No,  you  did  not  say  it  in  that  way — 
no;  of  course,  there  was  the  question  that  we  were  dis- 
cussing, that  was  the  question  of  the  payment  of  your 
fees,  how  you  were  to  be  paid.  I  would  not  say  there 
was  any  threat  made  that  you  would  not  file  a  report." 
It  is  unquestionably  the  law  that  any  contract  by 
the  terms  of  which  a  public  officer  is  to  accept  or  re- 
ceive for  his  services  either  more  or  less  than  his  stat- 
utory fees,  is  contrary  to  public  policy  and  void.  9 
Cyc.  496.  The  illegal  contract  in  this  case,  however, 
was  fully  executed;  and  as  appellee  was  not  in  pari 
delicto  (Richardson  v.  Crandall,  48  N.  Y.  348),  she  un- 
doubtedly could  have  recovered,  in  an  action  at  law, 
the  amount  of  the  illegal  fees  paid  by  her.  But  does 
this  fact  oust  a  court  of  equity  of  jurisdiction  T  Equity 
has  jurisdiction  to  correct  mistakes,  where  there  has 
been  a  mistake  of  law  by  one  party  induced  by  undue 
influence  on  the  part  of  the  other  {Sands  v.  Sands,  112 
111.  225,  231).  It  also  has  jurisdiction  in  cases  of  con- 
structive fraud,  and  such  jurisdiction  is  concurrent 
with  that  of  the  law  courts.  The  precise  question  here 
involved,  viz. :  Whether  a  court  of  equity  has  the  power 
to  compel  one  of  its  own  masters  in  chancery  to  re- 
fund fees  illegally  collected,  by  a  summary  proceeding, 
conducted  in  and  as  a  part  of  the  same  suit  in  which 
such  illegal  fees  were  collected,  does  not  seem  to  have 
been  decided  in  this  State.  In  other  jurisdictions,  how- 
ever, it  has  been  frequently  held  that  where  an  officer 
of  the  court  has  received,  by  virtue  of  his  oflSice,  in  the 
course  of  some  legal  proceeding,  money  or  property 
which  he  has  no  equitable  right  to  retain,  the  court  in 
which  such  proceeding  is  pending  has  jurisdiction,  on 
petition  or  motion  in  the  same  suit,  to  order  the  money 
or  property  returned  to  the  party  to  whom  it  belongs. 
Mundy  v.  Schantz,  52  N.  J.  Eq.  744 ;  Jeffries  v.  Laurie, 
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23  Fed.  786;  Watson  v.  Edmonds,  4  Price  (Eng.)  309^ 
Smith  V.  Smith,  1  Bailey  (S.  C.)  70;  Smith  v.  Myers, 
47  Mo.  342;  McMann  v.  Superior  Court,  74  Cal.  106. 
In  Micndy  v.  Schantz,  supra,  the  identical  question  here 
involved  was  raised  and  determined.  There,  a  motion 
was  made  in  a  foreclosure  suit  for  an  order  upon  the 
complainant 's  solicitors  to  pay  over  certain  moneys 
received  by  them  from  the  sale  of  the  mortgaged  prem- 
ises, and  which  they  claimed  the  right  to  retain  as  com- 
pensation for  their  services,  although  they  had 
previously  received  the  full  amount  allowed  them  by 
the  court  for  their  solicitors'  fees.  The  solicitors  con- 
tended that  the  court  had  no  power  to  deal  with  the 
matter  in  a  summary  manner  in  the  foreclosure  pro- 
ceeding, and  that  the  complainants  must  be  remitted 
to  their  action  at  law.  To  this  contention,  the  court 
replied:  **If  their  claim  arose  out  of  matters  outside 
the  proceedings  in  this  cause,  the  point  might  be  well 
taken.  But  the  question  involves  their  conduct  in  the 
cause,  as  officers  of  this  court,  and  with  regard  to  such 
matters  I  understand  them  to  be  subject  to  the  sum- 
mary order  of  the  court.  It  isva  common  practice  to 
order  an  attorney  or  solicitor  to  pay  over  money  which 
he  has  received  in  his  capacity  as  an  oflScer  of  this 
court.  ^^    ( Citing  many  authorities. ) 

Appellant  admits  that  the  court  had  the  undoubted 
power  to  require  him  to  file  an  itemized  statement  of 
his  fees  and  charges  in  the  same  suit  in  which  such  fees 
and  charges  were  made.  This  being  true  must  a  court 
of  equity  stop  at  the  mere  filing  of  such  an  itemized 
statement,  after  the  master  has  received  and  collected 
more  than  the  statute  allows  him,  merely  because  there 
may  be  a  remedy  at  law  against  him  on  his  official  bond  ? 
In  such  a  suit  at  law,  there  could  be  no  possible  de- 
fense as  to  any  excess  of  money  collected  by  him  over 
and  above  the  amount  allowed  for  fees  and  taxed  as 
costs  in  the  equity  proceeding.  In  such  case,  there 
would  be  no  issue  of  fact  for  a  jury  to  try.    The  rem- 
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edy  in  equity  is  more  prompt  and  more  efficient,  and 
avoids  circuity  of  action.  Furthermore,  the  court  of 
equity  having  obtained  jurisdiction  for  one  purpose, 
viz.,  the  allowance  of  the  fees,  clearly  had  the  power  to 
give  full  and  complete  relief  even  to  the  extent  of  ad- 
ministering purely  legal  remedies.  Kelly  v.  Gal- 
braith,  186  111.  593.  We  conclude,  therefore,  on  this 
branch  of  the  case,  that  the  Circuit  Court  had  full 
jurisdiction  to  enter  the  order  or  judgment  in  question. 

It  is  urged  that  Mrs.  Bloomhuff  was  guilty  of  laches 
in  not  filing  her  petition  sooner,  that  the  moneys  paid 
to  the  master  were  voluntarily  paid,  and  that,  in  any 
event,  she  did  not  pay  them,  but  they  were  paid  by  her 
husband.  We  think  these  contentions  are  without  mer- 
it. The  petition  was  filed  within  six  months  after  the 
payment  of  the  fees  to  Master  Rogers,  and  less  than 
a  month  after  the  entry  of  the  final  decree.  The  evi- 
dence shows  that  while  the  actual  payment  was  made  by 
Mr.  Bloomhuff,  the  money  belonged  to  Mrs.  Bloomhuff, 
and  the  payments  were  made  in  her  behalf.  It  is  true 
that  the  fees  were  not  paid  under  protest,  but  they  were 
paid  under  such  circumstances  as  to  make  them,  in  a 
real  sense,  compulsory  and  not  voluntary  payments. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 
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C.  B.  Boothman,  Defendant  in  Error,  t.  H.  E.  Wulflng, 
William  L.  and  Lonis  T.  Goxe,  trading  as  Coxe 
Brothers,  Defendants.  H.  E.  Wulflng,  Plaintiff  in 
Error. 

Gen.  No.  19,«7. 

1.  Municipal  Court  of  Chicago,  |  8* — when  has  jurisdiction  of 
proceeding  under  Lien  Act.  The  Municipal  Court  of  the  city  of 
Chicago  has  jurisdiction  to  enter  a  personal  Judgment  against  a 
resident  contractor  in  an  action  brought  in  such  court  as  a  fourth- 
class  case  against  the  resident  owner  of  a  building  and  such  con- 
tractor for  a  mechanic's  lien  for  work  and  labor  performed  pursuant 
to  the  Mechanics'  Liens  Act,  sec.  28  (J.  6  A.  If  7166),  where  due 
notice  is  given  to  the  owner  of  the  amount  due.  and  service  ia 
made  upon  him  by  summons,  although  such  contractor  Is  served 
by  publication  and  mailing  only,  as  provided  by  the  bhancery  Act, 
upon  a  summons  being  returned  "not  found,"  and  does  not  enter 
his  appearance  and  there  is  no  evidence  showing  that  such  con- 
tractor is  not  in  fact  a  resident  of  the  city  of  Chicago. 

2.  Municipal  Coubt  of  Chicago,  §  8* — when  defendant  presumed 
to  he  a  resident  of  city,  A  party  defendant  to  an  action  in  the 
Municipal  Court  of  the  city  of  Chicago,  for  a  mechanic's  lien  will 
be  deemed  to  be  a  resident  of  the  city  of  Chicago  for  the  purpose 
of  entering  a  personal  Judgment  against  him,  although  he  is  served 
by  publication  and  mailing  only,  where  the  affidavit  upon  which 
the  publication  notice  is  based  does  not  state  that  he  is  a  non- 
resident, but  that  upon  due  inquiry,  he  cannot  be  found  so  that 
service  of  process  can  be  served  upon  him,  and  that  upon  due 
inquiry,  his  present  place  of  residence  cannot  be  ascertained,  but 
his  last  known  place  of  residence  was  a  certain  street  and  number 
in  Buch  city,  tfnd  there  was  no  showing  that  he  was  not  in  fact 
a  resident  of  such  city. 

3.  Appeal  and  error,  |  1214* — when  codefendant  cannot  assign 
error,  A  party  defendant  to  an  action  for  a  mechanic's  lien,  who 
is  tbe  owner  of  the  property  involved  in  the  suit,  cannot  assign 
erroT  as  to  the  manner  in  which  his  codefendant,  the  contractor, 
is  served  with  process,  where,  although  judgment  is  rendered  by 
default  against  such  contractor  upon  service  by  publication  and 
mailing,  he  enters  his  appearance  to  the  writ  of  error  and  urges 
no  objection  to  the  Jurisdiction  of  the  court,  and  such  party  de- 
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fendant  does  not  attempt  to  show  that  the  claim  sued  upon  Is  an 
unjust  one  or  that  any  step  neoessary  to  charge  the  owner  with 
statutory  liability  has  been  omitted. 


Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Botwabd  T. 
Wade,  Judge,  presiding.  Hjsard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  June  17,  1915. 

GusTAv  E.  Bberly,  for  plaintiflf  in  error ;  Lewis  Rin- 
AKEB,  of  counseh 

Eabl  J.  Walkeb,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

The  plaintiff,  C.  R.  Boothman,  was  employed  by 
Coxe  Brothers,  contractors,  as  a  foreman  of  brick- 
layers, and  in  pursuance  of  his  employment,  performed 
work  and  labor  upon  a  building  which  Coxe  Brothers 
were  constructing  for  the  defendant,  H.  E.  Wulfing. 
The  contractors  having  failed  to  pay  him  in  full  for  his 
work,  Boothman  served  a  notice  to  that  effect  upon  the 
owner,  Wulfing,  as  provided  by  section  24  of  the 
Mechanics*  Liens  Act  (J.  &  A.  If  7162),  and  after  the 
lapse  of  ten  days  brought  suit  in  the  Municipal  Court 
against  the  owner  and  ♦•ontractors  jointly.  The  owner 
was  personally  served  with  summons,  but  as  to  Coxe 
Brothers  the  summons  was  returned  *'not  found.*' 
Notice  by  publication  and  mailing  was  then  given  to 
Coxe  Brothers  in  the  manner  provided  by  the  Chan- 
cery Act.  At  the  expiration  of  forty  days  after  the 
first  publication,  a  default  was  taken  against  Coxe 
Brothers,  and  after  a  trial  in  which  the  owner  partic- 
ipated, the  court  found  the  issues  in  favor  of  the  plain- 
tiff and  entered  a  judgment  against  all  the  defendants 
for  $108.  The  judgment  recites  that  the  plaintiff 
is  entitled  to  a  lien  upon  the  building  of  the  defendant 
Wulfing,  and  gives  the  date  from  which  the  lien  at- 
tached.   This  writ  of  error  was  thereupon  sued  out  by 
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the  defendant,  Wulfing.  He  contends  that  the  Munic- 
ipal Court  was  without  jurisdiction  to  enter  any 
judgment  against  Coxe  Brothers  upon  a  service  by 
publication,  and  that  being  void  as  to  th^oi,  the  judg- 
ment is  void  in  toto. 

Section  28  of  the  Mechanics'  Liens  Act  (J.  &  A. 
%  7166)  provides  that  if  any  money  due  to  a  laborer  be 
not  paid  within  ten  days  after  service  of  notice  upon  the 
owner,  such  laborer  may  sue  the  owner  and  the  contract- 
or jointly  for  the  amount  due  him  from  the  contractor, 
**in  any  court  having  jurisdiction  of  the  amount 
claimed  to  be  due ; ' '  that  all  such  suits  * '  shall  be  against 
both  contractor  and  owner  jointly,  and  no  decree  or 
judgment  shall  be  rendered  therein  until  both  are  duly 
brought  before  the  court  by  process  or  publication,  and 
in  all  courts,  including  actions  before  a  justice  of  the 
peace  and  police  magistrates,  such  process  may  be 
served  and  publication  unade  as  to  all  persons,  except 
the  owners,  as  in  suits  in  chancery.'' 

It  is  not  denied  that  due  service  of  notice  of  the 
amount  due  to  the  plaintiff  was  given  to  the  owner  as 
provided  by  the  Mechanics '  Liens  Act,  nor  is  it  denied 
that  tie  notice  given  to  Coxe  Brothers  by  publication 
and  mailing  was  in  accordance  with  the  provisions  of 
the  Chancery  Act.  The  position  taken  by  counsel  for 
the  defendant  Wulfing  may  be  stated  as  follows :  That 
this  suit  was  brought  in  the  Municipal  Court  as  a 
fourth-class  case;  that  the  jurisdiction,  practice  and 
procedure  of  that  court  are  governed  solely  by  the  pro- 
visions of  the  Municipal  Court  Act;  and  that  there  is 
no  provision  in  that  act  authorizing  that  court  to  enter 
a  judgment  against  any  defendant  in  a  fourth-class 
case,  unless  such  defendant  enters  his  appearance 
therein,  or  is  personally  served  with  process. 

The  Municipal  Court  Act  makes  no  express  mention 
of  suits  brought  to  enforce  the  statutory  liability  cre- 
ated by  section  28  of  the  Mechanics'  Liens  Act  (J.  & 
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A.  H  7166).  Section  2  of  the  Municipal  Court  Act  (J. 
&  A.  11  3314),  however,  gives  that  court  jurisdiction, 
under  the  designation  of  ** cases  of  the  fourth  class'' 
of '  *  all  civil  actions,  qiuisi  criminal  actions  excepted,  for 
the  recovery  of  money  only,  when  the  amount  claimed 
by  the  plaintiff,  exclusive  of  costs,  does  not  exceed  one 
thousand  dollars,"  and  also  of  ''all  actions  and  pro- 
ceedings of  which  justices  of  the  peace  are  now  given 
jurisdiction  by  law  and  which  are  not  otherwise  pro- 
vided for  in  this  act,  in  which  class  of  actions  and  pro- 
ceedings the  Municipal  Court  shall  have  jurisdiction 
where  the  amount  sought  to  be  recovered  does  not  ex- 
ceed one  thousand  dollars  ($1,000)/' 

In  Smith  v.  Slaughter,  138  HI.  App.  46,  the  Appellate 
Court  of  the  Second  District  held  that  a  justice  of  the 
peace  has  jurisdiction  of  suits  like  the  present  suit, 
and  sustained  a  joint  recovery  against  an  owner,  who 
was  personally  served  with  process,  and  a  contractor, 
who  was  served  only  by  publication. 

In  Illinois  McUleahle  Iron  Co.  v.  Brennan,  174  111. 
App.  38,  it  was  held  by  "Branch  C"  of  the  Appellate 
Court  of  this  district  that  the  Municipal  Coiirt  has 
jurisdiction  of  such  actions,  as  fourth-class  cases  "for 
the  recovery  of  money  only,"  and  sustained  a  judg- 
ment against  an  owner  and  contractor  jointly,  although 
the  contractor  was  served  only  by  publication. 

Section  42  of  the  Municipal  Court  Act  (J.  &  A.  f 
3354)  provides  that  every  summons  in  a  fourth-class 
case  shall  be  served  by  reading  and  delivering  a  copy 
to  the  defendant;  but  section  29  (J.  &  A.  ^  3341)  pro- 
vides that ' '  if,  in  any  case  where  there  is  more  than  one 
defendant,  process  is  duly  served  upon  one  or  more 
defendants  and  returned  not  served  as  to  another  de- 
fendant or  other  defendants,  the  suit  shall  proceed  as 
in  like  cases  in  the  circuit  court."  The  procedure  fol- 
lowed in  this  case  was  the  same  that  is  provided  by- 
statute  for  "like  cases  in  the  circuit  court j"  and  this 
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being  true,  we  can  see  no  reason  to  doubt  that  the 
Municipal  Court  thereby  acquired  as  full  jurisdiction 
over  the  persons  of  the  contractors  as  the  Circuit 
Court  would  have  acquired  under  like  circumstances. 

It  is  urged,  however,  that  no  court  has  jurisdiction 
to  enter  a  personal  judgment  against  a  nonresident  de- 
fendant who  does  not  enter  his  appearance  and  who  is 
served  only  by  the  publication  and  mailing  of  a  notice 
to  him.  This  is  true,  but  there  is  nothing  in  this  record 
to  show  that  Coxe  Brothers  were  not  residents  of  the 
city  of  Chicago  at  the  time  of  the  service  upon  them  by 
publication.  The  affidavit  upon  which  the  publication 
notice  was  based  does  not  say  that  .they  are  nonresi- 
dents, but  says  that  upon  due  inquiry,  they  ' '  cannot  be 
found,  so  that  process  cannot  be  served  upon  them,'* 
and  that  upon  due  inquiry  '*  their  present  place  of  resi- 
dence cannot  be  ascertained,"  but  their  ''last  known 
place  of  residence"  was  a  certain  street  and  number 
in  Chicago,  Illinois.  This  language  conveys  the  idea 
of  concealment  within  the  city,  rather  than  residence 
outside  of  it.  All  the  facts  and  circumstances  shown 
by  the  record  indicate  that  Coxe  Brothers  were,  in 
fact,  residents  of  the  city  of  Chicago  at  the  time  of  the 
attempted  service  of  process  upon  them,  and  there  is 
no  showing  to  the  contrary.  We  think,  therefore,  the 
court  had  jurisdiction  to  enter  a  personal  judgment 
against  them.  Nelson  v.  Chicago,  B  &  Q.  R.  Go.,  225 
HI.  197. 

Furthermore,  there  is  another  view  of  the  matter 
which  leads  to  the  same  result.  Coxe  Brothers  have 
entered  their  appearance  to  this  writ  of  error,  and 
they  are  not  urging  any  objection  to  the  jurisdiction 
of  the  Municipal  Court  over  them.  That  court  un- 
doubtedly had  jurisdiction  of  the  person  of  the  plaintiff 
in  error,  and  we  think  the  rule  so  often  declared  in  this 
State,  that  one  party  cannot  assign  error  as  to  the 
manner  in  which  his  codefendant  was  served  with  pro- 
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cess,  is  applicable  here.  The  plaintiff  in  error  did  not 
show,  or  attempt  to  show,  that  the  claim  of  Boothman 
against  Coxe  Brothers  waa  not  a  just  claim,  nor  that 
any  step  necessary  to  charge  the  owner  with  the  statu- 
tory liability  therefor  had  been  omitted.  It  is,  there- 
fore, a  matter  of  no  consequence  whatever  to  plaintiff 
in  error  that  jurisdiction  over  the  persons  of  the  Coxe 
Brothers  was  acquired  by  a  substituted,  instead  of  a 
personal,  service  of  process  upon  them. 

The  judgment  of  the  Municipal  Court  will  be  af- 
firmed. 

Affirmed. 


Central  Trnst  Oompany  of  IlUnoig,  Receiver,  et  aL, 
Defendants  in  Error,  v.  Edward  E.  KagUn  nA 
lionis  Bernstein,  Plaintiffs  in  Error. 

Gen.  No.  30,013.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gem  MILL,  Judge,  pr^siding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    CH>inlon  filed  June  17»  1916. 

Statement  of  the  Case. 

William  Waterbury  and  John  MePride,  trading  as 
the  Carterville  Washed  Fuel  Company,  sued  the  de- 
fendants, Edward  E.  Kuglin  and  Louis  Bernstein,  to 
recover  the  valne  of  coal  sold  to  the  defendants  in  1911. 
Before  the  trial  the  Central  Trust  Company  of  Illinois, 
as  receiver  in  bankruptcy  for  the  Carterville  company, 
was  substituted  aa  party  plaintiff.  Upon  the  trial  a 
verdict  was  returned  in  favor  pf  the  plaintiff  for  $270, 
and  from  the  judgment  entered  thereon,  the  defendant 
sued  out  a  writ  of  error. 
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The  defense  was  that  the  Cartei*ville  company  did 
not  deliver  the  kind  of  coal  contracted  for,  but  de- 
livered an  inferior  gtade  of  much  lesJs  value.  The  only 
question  raised  was  that  the  verdict  was  a  compromise. 
The  evidence  showed  that  there  was  a  written  contract 
by  which  the  Oarterville  compdny  agi'eed  to  sell  and 
deliver  to  defendants  their  '^requirements,  estimated 
at  1,000  tons''  of  Berwind-Whites  Pocahontas  run  of 
mine  coal  between  July  18,  1912,  and  March  31,  1913, 
at  $3.85  per  toti,  deliveries  to  be  made  in  such  quanti- 
ties as  might  b^  ordered  from  time  to  time,  the  price 
being  based  on  a  freight  rate  of  $2.06  per  ton  from 
mines  to  seller's  yard  to  advance  or  decline  as  the  rate 
might  fluctuate;  that  up  to  September  1,  1912,  the 
Carterville  company  delivered  to  the  defendants  coal 
of  the  kind  and  character  prescribed  by  the  contract, 
which  was  paid  for  at  the  contract  rate.  The  dispute 
between  the  parties  arose  out  of  the  delivery  of  ninety 
tons  of  coal  during  October  and  November,  1912.  The 
plaintiff's  evidence  tended  to  prove  that  in  September, 
1912,  one  of  the  defendants  complained  that  the  coal 
furnished  priof  to  that  time  was  not  good  coal;  that 
he  instructed  the  plaintiff  to  send  "Blue  Valley"  or 
**Bluefields"  Pocahontas  coal  instead  of  Berwind- 
Whites  Pocahontas;  that  the  ninety  tons  in  question 
were  furnished  in  pursuance  of  this  order  or  direction ; 
that  such  coal  was  of  the  grade  ordered,  and  that  its 
value  was  $4  a  ton.  The  defendants  and  an  engineer 
in  their  employ  testified  that  the  coal  so  delivered  was 
not  Pocahontas  coal,  but  ''looked  like  Screenings,"  and 
was  in  fact,  of  the  grade  known  ag  '*No*  5  washed  nut," 
worth  $1.75  to  $2  .per  ton.  The  defendants  admitted 
that  they  did  not  know  where  the  ninety  tons  of  coal 
in  question  came  from,  or  the  cost  of  transporting  such 
coal  from  the  mines  in  West  Virginia  to  Chicago. 

Edwabd  J.  Kblley,  for  plaintiffs  in  error. 
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No  appearance  for  defendants  in  error. 

Mb.  Pbesiding  Justice  B\tch  delivered  the  opinion 
of  the  conrt. 

Abstract  of  the  Decision. 

1.  Tbial,  9  266a* — when  verdict  effect  of  compromUe.  A  verdict 
In  favor  of  a  plaintiff  for  |270,  held  not  objectionable  as  a  com- 
promiBe  verdict,  although  the  Jury  were  Justified,  if  the  plalntiffB 
witnesses  were  believed,  to  render  a  larger  verdict,  and  for  not 
more  than  |180  if  the  defendant's  witnesses  were  to  be  believed. 

2.  Appeal  and  erbob,  §  1258* — when  defeated  party  may  allege 
inadequacy  of  verdict.  A  defeated  party  cannot  complain  that  a 
verdict  was  for  a  less  amount  than  the  evidence  of  the  successful 
party  warranted. 


A.  H.  deBeanylere,  Defendant  In  Error^  t.  Chicago 
School  of  Physical  Education  and  Expression^ 
Plaintiff  in  Error. 

Gen.  No.  20,086.    (Not  to  he  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;   the  Hon.  James  C. 

Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  March  term,  1914.  Reversed  and  remanded.    Opinion  filed 
June  17,  1915. 

Statement  of  the  Case. 

Action  brought  by  A.  M.  deBeauviere  against  the 
Chicago  School  of  Physical  Education  and  Expression 
for  services  claimed  to  have  been  rendered  the  defend- 
ant as  a  physical  instructor.  Judgment  was  rendered 
in  favor  of  the  plaintiff  for  $482.50,  and  the  defendant 
sued  out  a  writ  of  error. 


•See  minols  Notes  Dlirest,  Vols.  XI  to  XT,  and  CnmiiljiAlTe  Qmmrte^, 
topte  and  section  nomber. 
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The  evidence  showed  that  the  plaintiff  was  regularly- 
employed  at  defendant's  school  in  giving  fencing 
lessons  a  few  hours  a  week,  at  the  rate  of  $2.50  an  hour ; 
that  he  claimed  that  in  the  spring  of  1909,  the  head  of 
the  school  employed  him  at  the  same  rate  to  give  in- 
structions in  what  he  called  ** setting  up  exercises,'* 
consisting  of  ''exercises  of  the  muscles  of  the  body; 
bending  and  stretching  the  arms  and  legs;  bending, 
twisting,  etc.,''  with  the  understanding,  that  as  the 
school  was  then  in  debt,  his  pay  should  *'lie  dormant" 
until  the  end  of  the  year  1910,  by  which  time  it  wa& 
expected  the  defendant  would  be  in  a  better  financial 
condition  as  the  result  of  the  operation  of  a  summer 
school  at  Saugatuck,  Michigan. 

The  defendant  did  not  deny  that  the  plaintiff  ren- 
dered services  of  the  kind  above  stated,  but  claimed 
that  when  the  plaintiff  proposed  to  render  such  ad- 
ditional services,  he  was  told  that  the  school  could  not 
afford  to  pay  for  them,  whereupon,  being  already  an 
instructor  in  the  school,  he  offered  to  teach  the  **  set- 
ting-up exercises"  without  any  additional  compensa- 
tion until  the  school  was  more  firmly  established,  and 
that  this  offer  was  accepted.  There  was  a  sharp  con- 
flict in  the  evidence  as  to  these  respective  claims.  That 
in  August,  1909,  the  plaintiff  sent  to  the  defendant  a 
plan  for  giving  such  instructions  in  which  he  enumer- 
ated and  enlarged  upon  the  benefits  that  would  follow 
its  adoption,  and  the  methods  he  would  adopt  if  his 
suggestions  were  put  in  operation,  that  in  the  course 
of  this  letter,  he  said :  *  *  The  first  thing  that  will  pre- 
sent itself  to  you,  I  know,  is  the  question  of  remunera- 
tion. Well,  don't  worry  about  that.  If  your  finances 
are  flourishing,  you  can  pay  me,  if  you  can't,  I'll  teach 
all  the  same.  If  you  like  you  can  pay  me  in  postage 
stamps  or  in  shares  of  your  stock. ' ' 

John  W.  Burdette,  for  plaintiff  in  error. 
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Lewis,  Folsom  &  Streeteb  and  Robert  P.  Buek- 
HALTER,  for  defendant  in  error. 

» 

Mb.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 


.» 


1.  Evidence,  {  68* — toTten  evidence  of  previous  financial  trans- 
actions inadmissible.  The  admission  in  an  action  against  a  school 
for  services  as  an  instructor,  of  evidence  as  to  a  previous  indorse- 
ment hy  the  plaintiff  of  certain  notes  given  by  the  head  of  the 
school  in  payment  for  its  stock,  held  reversible  error  where  the 
evidence  was  conflicting. 

2.  Evidence,  |  68* — when  evidence  of  previous  financial  transact 
Hon  admissible.  Testimony  that  the  plaintiff  in  an  action  against 
a  school  for  services  as  an  instructor  loaned  the  he^d  of  the  school 
$60,  held  prejudicial  error  where  the  evidence  was  conflicting. 

3.  Appeal  and  kbiiob,  S  1523* — when  erroneous  instruction  not 
prejudicial  error.  While  an  instruction  in  an  action  against  a  school 
for  services  as  an  instructor,  that  the  plaintiff  could  not  recover 
a  money  judgment  if  there  was  an  agreement  to  take  something 
else  in  payment,  was  not  a  correct  statement  of  the  law,  1^  was 
held  not  prejudicial  to  the  defendant 

4.  Trial,  §  45* — when  remar]es  of  trial  court  as  to  requested 
instruction  prejudicial  error.  Where,  in  an  action  against  a  8<^ool 
for  services  as  an  Instructor,  a  letter  in  evidence,  written  by  the 
plaintiff  to  the  defendant,  stated  that  the  latter  need  not  worry 
about  the  former's  pay  for  proposed  services,  and  that  "If  your 
finances  are  flourishing  you  can  pay  me,  if  you  can't  I'll  teach 
all  the  same.  If  you  like  you  can  pay  me  in  postage  stamps  or  in 
shares  of  your  stock,"  a  remark  of  the  trial  Judge  in  the  presence 
of  the  Jury,  in  reply  to  a  request  of  the  defendant  to  instruct  as 
to  the  right  to  recover  under  sUch  an  offer,  that  there  was  "no 
use  giving  instructions  on  that  You  can't  make  a  claim  on  one 
line  in  a  letter.  *  *  *  I  won't  base  an  instruction"  thereon, 
held  reversible  error,  since  the  letter  tended  to  contradict  the 
plaintifTs  claim  that  there  was  a  definite  agreement  as  to  com- 
pensation. 

*Se«  IIIIdoU  Notes  Disesft,  Yol*.  XI  t«  XT,  and  0«ftiilattv«  Onartcrly, 
topto  and  ■ectlon  nimiber. 
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Max  Leytn  and  Meyer  W.  Goldstein,  eopartners,  trad- 
lug  as  Levfn  &  Goldstein,  Defendant  in  Error,  y. 
Herman  Strempler,  PtalnrtiflF  in  Error. 

Gen.  No.  20,128. 

1.  Assumpsit,  action  of,  §  23* — recovery  under  common  counts 
on  completion  of  Co%ti/'<ici,  Wbere  a^  oontract  ha^  been  fully  per- 
formed by  one  party  and  nothing  remains  but  the  payment  of 
money  by  the  other,  the  former  may,  under  the  common  counts 
in  assumpsit,  recover  the  amount  due  him. 

2.  Contracts,  |  163* — when  ordinance  becomes  part  of  contract. 
When  a  person  contract*  ta  do  pHinabIng  "aecerdlng  to  ordinances 
of  the  City  of  Chicago," — ^the  ordinances  become  a  part  of  the 
agrdeiaeat  as  fully  as  if  they  were  see  out  therein. 

3.  C6NTRACT8,  §  240* — when  presentation  of  inspection  certificate 
condition  precedent  to  recovery  for  plumbing.  The  presentation 
of  an  official  inspection  certificate  is  a  condition  precedent  to  a 
recovery  fbr  plumbing  done  under  a  contract  providing  that  the 
vofk  Aoul4  be  performed  "accerding  to  ordinances  of  the  City  of 
Chicago,"  which  required  such  certificate  to  be  furnished  the  prop- 
erty own«r  a0  soon  as  the  work  was  completed. 

4.  Coktracts,  f  240* — when  failure  to  furnish  inspection  certifi- 
cate of  plumbing  excused.  Where  the  plaintiff  contracted  to  do 
pluinbiiig  "according  to  ordinances  of  the  City  of  Chicaigo,"  which 
fectnifed  that  an  elRcia}  iaspectioi^  certificate  shoald  be  furnished 
the  propeity  owner  as  soon  as  the  work  was  completed,  failui'e  to  do 
80  eaftno^  b^  excused  by  showing  that  two  months  after  the  work 
was  finished  the  property  owner  refused  to  permit  an  official 
inspection  to  be  made. 

5.  Contracts,  §  381* — when  prevention  by  eontractee  of  inspec- 
tion of  plumbing  nuiy  he  shown.  The  tttt  that  a  person  for  whom 
pltaUbfng  was  dofie  under  a  contract  providing  that  it  was  to  be 
"aecerdimg  to  ordinances  of  the  City  of  Chicago,"  refused  to  permit 
an  official  inspection  to  be  made,  cannot  be  shown  by  the  plaintifF 
in  an  action  to  recover  for  the  work,  under  &  statement  of  claim 
not  averring  that  the  plaintiff  Was  prevented  by  the  defendant  from 
seeuiing  such  certlflcilta 

6.  OarsrtaACTB,  I  240* — when  failure  to  furnish  inspection  certifl- 
ca€e  will  defeat  teoovery  for  ^litmbing,  A  judgment  for  the  plain- 
tiff for  the  contract  price  of  plumbing  done  under  a  contract  which 
required  the  work  to  be  performed  "according  to  ordinances  of  the 
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City  of  Chicago*'  cannot  be  sustained,  where  the  evidence  shows  that 
the  official  certificate  of  inspection  required  by  the  ordinance  was 
never  furnished  the  defendant 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
Fisher,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
June  17,  1915. 

Julius  K.  Gb^bkb,  for  plaintiff  in  error. 
JuuL  &  JuuL,  for  defendants  in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

The  plaintiffs,  Levin  and  Goldstein,  recovered  a 
judgment  in  the  Municipal  Court  against  the  defend- 
ant, Herman  Strempler,  for  $147,  alleged  to  be  due 
'*for  plumbing  work,  labor  and  materials  furnished 
and  performed  for  the  defendant  at  his  special  instance* 
and  request,  on  his  property. '  * 

It  appears  from  the  evidence,  without  dispute,  that 
there  was  a  written  contract  between  the  parties,  by 
which  the  plaintiffs,  for  a  stipulated  price  of  $147, 
agreed  to  *'put  in*'  two  sinks,  three  water-closets  and 
certain  other  plumbing  for  defendant's  premises, 
'*all  the  work  to  be  made  according  to  ordinances  of 
the  City  of  Chicago;"  that  the  plaintiffs  began  work 
under  this  contract  in  the  latter  part  of  June  or  early 
in  July,  1913,  and  left  it  as  finished  three  or  four  days 
later,  but  did  not  furnish  the  defendant  with  a  certifi- 
cate of  inspection,  as  required  by  the  city  ordinances. 
One  of  the  plaintiffs  testified  that  he  did  all  the  work 
specified  in  the  contract,  connected  the  closets  with  the 
sewer  and  *'left  the  work  in  good  condition."  He  ad- 
mitted, however,  that  no  inspection  was  made,  or 
certificate  of  inspection  obtained,  and  there  was  evi- 
dence tending  to  prove  that  about  a  month  after  plain- 
tiffs left  their  work  as  completed,  it  was  discovered 
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that  the  soil  pipe  put  in  by  them  had  not  been  connected 
with  the  house  drain  or  sewer,  and  that  consequently, 
the  waste  matter  was  running  into  a  Jbole  in  the  ground 
under  the  house;  that  the  defendant  notified  one  of 
the  plaintiffs  that  such  was  the  fact,  and  asked  him  to 
complete  the  work,  which  he  refused  to  do ;  that  there- 
upon the  defendant  hired  another  plumber,  who  made 
the  connection  at  a  cost  of  $18 ;  that  in  the  meantime, 
plaintiffs  had  brought  suit  for  the  contract  price,  but 
discontinued  the  same  for  some  reason  not  shown  by 
the  evidence ;  that  in  September,  1913,  one  of  the  plain- 
tiffs and  an  inspector  called  at  defendant's  premises 
for  the  purpose  of  having  an  inspection  made,  but  they 
were  refused  admittance  upon  the  ground  that  a  suit 
was  then  pending ;  that  similar  attempts  to  make  an  in- 
spection were  made  in  October  and  November,  1913, 
which  were  prevented  by  the  defendant  for  the  same 
reason,  whereupon  this  suit  was  brought. 

In  substance  and  in  legal  effect,  the  plaintiffs* 
statement  of  claim  is  a  common  count  in  assumpsit  for 
work,  labor  and  materials.  The  record  shows,  however, 
that  the  plaintiffs  offered  no  evidence  whatever  as  to 
the  value  of  the  work  done,  but  relied  entirely  upon  the 
written  contract,  although  it  is  not  set  out  or  referred 
to  in  the  statement  of  claim.  It  is  a  familiar  rule  in 
this  State  that  where  a  contract  has  been  fully  per- 
formed by  one  party,  and  nothing  remains  to  be  done 
but  the  payment  of  money  by  the  other,  the  party  who 
has  performed  his  part  of  the  contract  may  sue  for  and 
recover  the  amount  due  under  the  common  counts  in 
assumpsit,  using  the  contract  as  evidence.  Expanded 
Metal  Fireproofing  Co.  v.  Boyce,  233  HI.  284.  Ap- 
parently, the  plaintiffs  had  this  rule  in  mind  when  they 
filed  their  statement  of  claim,  and  also  when  they  tried 
the  case  in  the  Municipal  Court;  but  this  rule  is  sub- 
ject to  the  qualification  that  where  the  contract  requires 
some  act  to  be  performed  as  a  condition  precedent  to 
the  payment  of  the  contract  price — as,  for  example, 
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where  a  building  contract  provides  that  the  work  done 
and  materials  furnished  shall  be  paid  for  upon  pres- 
entation of  an  architect's  certificate — ^no  recovery  can 
be  had  nnder  the  common  counts,  without  proof  that 
such  condition  has  been  complied  with.  Expanded 
Metal  Fireproofing  Go.  v.  Boyce,  supra;  Hart  v.  Cars- 
letj  Mfg.  Co.,  221  lU.  444. 

The  contract  in  this  case  requires  the  work  to  be  done 
*' according  to  ordinances  of  the  City  of  Chicago." 
The  city  ordinances  (which  were  introduced  in  evi- 
dence) require  the  plumber,  as  soon  as  the  plumbing 
work  is  completed,  **to  secure  for  the  owner"  a  certifi- 
cate of  inspection  showing  that  the  work  has  been 
** properly  inspected  and  tested"  by  the  city  health 
department.  The  ordinances  also  provide  how  such 
inspection  and  test  shall  be  made.  These  ordinances 
are  as  much  a  part  of  the  contract  as  if  they  had  been 
set  out  in  full  therein.  They  constitute  an  essential 
element  in  the  due  performance  of  the  contract,  and 
the  presentation  of  an  official  inspection  certificate  is 
thereby  made  a  condition  precedent  to  the  right  of  the 
plaintiffs  to  recover  the  amount  specified  in  the  con- 
tract, and  until  such  condition  was  performed,  no  suit 
brought  on  the  theory  that  the  contract  had  been  fully 
or  substantially  performed  could  be  maintained.  The 
plaintiffs  did  not  attempt  to  show  performance  in  this 
respect.  On  the  contrary,  they  proved,  as  a  part  of 
their  case,  that  no  inspection  or  test  was  made  at  their 
instance,  and  that  an  inspector  who  ex.amined  the 
premises  in  August,  1913,  upon  complaint  made  to  the 
health  department  by  third  parties,  found  that  the  soil 
pipe  was  not  connected  with  the  sewer;  and  yet,  not- 
withstanding these  facts,  they  attempted  to  excuse  their 
failure  to  secure  a  certificate  of  inspection  by  showing 
that  more  than  two  months  after  their  work  was  done, 
the  defendant  refused  to  allow  an  official  inspection  to 
be  made. 

In  Hart  v.  Carsley  Mfg.  Co.,  supra,  it  was  said: 
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'*We  think  there  is  abundant  authority  for  the  rule 
that  when  work  is  done  under  a  contract,  as  was  the 
case  here,  the  plaintiff  can  only  recover  therefor  when 
he  has  fully  or  substantially  performed  the  conditions 
precedent  to  his  right  of  recovery  as  stated  in  the  con- 
tract, or  else  averred  and  proved  a  suflScient  excuse  for 
his  noncompliance  with  its  conditions."  In  the  same 
case.  It  was  said,  quoting  from  Coke  on  Littleton,  304 : 
''Though  an  excuse  for  not  performing  a  condition  is 
for  some  purposes  equivalent  to  performance,  yet  it  is 
not  the  same  thing,  and  therefore  in  pleading,  perform- 
ance must  never  be  averred  by  a  party  who  relies  upon 
an  excuse  for  not  performing,  but  he  must  state  his  ex- 
cuse. ' ' 

Under  the  statement  of  claim  filed  in  this  case,  the 
plaintiffs  could  only  recover  upon  proof  that  the  con- 
ditions precedent  specified  in  the  contract  had  been 
complied  with,  or  upon  proof  of  the  reasonable  value 
of  the  work  actually  done.  There  is  no  averment,  either 
expressed  or  implied,  in  the  statement  of  claim  that 
the  plaintiffs  were  prevented  from  fully  performing 
the  contract  by  any  act  of  the  defendant,  and  therefore, 
under  the  authorities  above  cited,  the  evidence  to  that 
effect  was  inadmissible.  No  objection,  however,  was 
made  to  such  evidence,  and  therefore  we  have  a  case 
where  a  judgment  has  been  given,  under  a  statement  of 
claim  equivalent  to  the  common  counts,  for  the  full  con- 
tract price  of  work,  labor  and  materials  furnished  by 
the  plaintiffs,  although  the  proof  affirmatively  shows 
that  the  conditions  precedent  specified  in  the  contract 
were  not  performed,  and  there  is  no  proof  that  the 
contract  price  represents  the  reasonable  value  of  work 
actually  performed. 

In  Walter  Cabinet  Co.  v.  Russell,  250  111.  416,  it  was 
said,  with  reference  to  statements  of  claim  in  the  Mu- 
nicipal Court:  **The  object  of  the  rules  requiring  state- 
ments of  claim  and  of  set-off  is  to  inform  the  parties  of 
the  nature  of  the  respective  claims,  and  while  the 
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formalities  of  pleading  have  been  abolished  by  statute, 
it  is  still  the  law  in  the  Municipal  Court,  as  in  other 
courts,  that  a  party  is  limited,  in  his  evidence,  to  the 
claim  he  has  made;  that  he  cannot  make  one  claim  in 
his  statement  and  recover  upon  proof  of  another  with- 
out amendment.  The  issue  is  made  by  the  statement  of 
claim,  and  the  evidence  must  be  limited  by  that  state- ' 
ment. ' '  That  case  has  been  followed  in  the  recent  case 
of  GUman  v.  Chicago  Rys.  Co.,  268  HI.  305,  rev'g  185 
111.  App.  396.  It  has  also  been  held  that  the  rule  thus 
stated  applies  as  well  to  suits  in  equity  as  to  actions  at 
law.  Michaelis  v.  Wolf,  136  111.  68;  Barney  v.  Giles, 
120  111.  154.  It  has  been  often  said  that  *Hhe  allegata 
and  probata  must  agree,  and  the  latter  must  support 
the  former. ' '  The  application  of  this  principle  is  fatal 
to  the  judgment  rendered  by  the  Municipal  Court. 

It  is  also  urged  that  the  finding  and  judgnaent  are 
manifestly  against  the  weight  of  the  evidence.  As 
there  must  be  another  trial  for  the  reasons  above 
stated,  and  as  an  amendment  may  be  filed  presenting 
different  issues,  we  refrain  from  expressing  any  opin- 
ion upon  the  weight  of  the  evidence  in  this  case. 

The  judgment  of  the  Municipal  Court  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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City  of  Chlcaso^  Plaintiff  in  Error^  t.  H.  W.  Smithy 

Defendant  In  Error. 

een.  No.  20436.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwasd  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.    Affirmed.    Opinion  filed  June  17,  1916. 

Statement  of  the  Case. 

Action  by  the  City  of  Chicago  against  H.  W.  Smith 
to  recover  a  penalty  for  the  violation  of  a  city  ordi- 
nance. Judgment  was  rendered  for  the  defendant,  and 
the  city  sued  out  a  writ  of  error. 

The  stenographic  report  of  the  trial  did  not  show  that 
any  ordinance  of  the  city  was  offered  in  evidence  or 
considered  by  the  court.  The  ordinance  alleged  to  have 
been  violated,  was  not  set  out  in  the  plaintiflf's  state- 
ment of  claim,  but  was  merely  referred  to  as  ^ '  Section 
1541  of  the  City  Code  of  1911.^' 

William  H.  Sexton  and  Jambs  S.  MoInbrnby,  for 
plaintiff  in  error;  Ulysses  S.  Schwabtz,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Pitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  f  1265* — ivhen  regularity  of  proceedings 
presumed.  On  an  appeal  or  writ  of  error  the  findings  and  Judg- 
ments of  a  trial  court  are  presumed  to  be  correct  until  the  contrary 
Is  made  to  appear. 

2.  MuHiciPAL  OOBPOBATION8,  f  867* — When  (tcquittal  of  defendant 
in  action  on  ordinance  not  open  to  review.  The  question  whether 
judgment  was  properly  rendered  for  the  defendant,  in  an  action 
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on  an  ordinance  for  a  penalty,  will  not  be  considered  on  writ 
of  error  where  the  ordinance  was  not  included  in  the  statement 
of  the  facts  or  in  the  stenographic  report  of  the  evidence. 

3.  Municipal  cobpobations,  §  864* — when  failure  to  prove  crdir 
nance  justifies  finding  for  defendant,  "Where  an  ordinance  is  not 
set  out  but  is  only  referred  to  by  section  number  in  the  plaintilTa 
statement  of  claim  in  the  Municipal  Court,  in  an  action  to  recover 
a  penalty,  and  the  ordinance  was  neither  offered  in  evidence  nor 
considered  at  the  trial,  the  only  finding  that  the  trial  court  could 
make  was  in  favor  of  the  defendant 


George  J.  Haberer,  Defendant  In  Error,  t.  6.  W. 

Kunstman,  Plaintiff  in  Error. 

Gen.  No.  20,159.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  H. 
Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March. term,  1914.    Affirmed.    Opinion  filed  June  17,  1916. 


Statement  of  the  Case. 

Action  by  George  J.  Haberer  against  G.  W.  Kunst- 
man to  recover  a  real  estate  broker's  commission,  as 
provided  for  by  a  written  contract  for  the  exchange  of 
real  estate  executed  by  the  defendant  and  a  man  named 
Sultan,  by  the  terms  of  which  the  latter  agreed  to  con- 
vey his  property  to  defendant,  subject  to  an  incum- 
brance of  $10,500  on  the  property,  which  the  defendant 
agreed  to  assume.  From  a  judgment  of  $600  in  favor 
of  the  plaintiff  the  defendant  brings  a  writ  of  error. 

The  evidence  showed  that  when  the  title  was  ex- 
amined it  appeared  that  the  property  was  incumbered 
by  two  trust  deeds,  aggregating  $10,500,  instead  of 
one ;  whereupon  the  defendant  refused  to  consummate 

•See  lUlnoit  Notes  DtKest,  VoU.  XI  to  XV,  and  ComalatlTe  Qaarterly,  WUM« 
topic  Aod  section  number. 
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the  exchange,  claiming  that  this  fact  made  a  material 
difference. 

S.  L.  &  Fred  Lowenthal,  for  plaintiff  in  error. 

Mather  &  Hutson,  for  defendant  in  error :  WnjjAM 
A.  Shebhan',  of  counsel. 

Mr.  PREsmiNG  Justice  FrroH  delivered  the  opinion 
of  the- court. 

Abstract  of  the  Decision. 

L  Appeal  and  bbboB)  f  1245* — invited  error.  Where,  in  an  action 
to  recover  commisBlons  for  effecting  a  contract  for  an  exchange 
of  realty,  the  defendant  gave  evidence  of  conversations  relating 
to  incumbrances  which  took  place  before  the  execution  of  the  con- 
tract, and  the  defendant  Introduced  contradictory  testimony,  the 
defendant  cannot  predicate  error  since  It  was  invited  by  him. 

2.  Bbokxbs,  §  56* — when  defect  in  title  does  not  deprive  broker 
of  oomtniiBione.  A  broker  who  effects  a  contract  for  the  exchange 
of  realty  Is  entitled  to  his  commissions,  although  the  transaction 
is  not  consummated  because  of  defects  in  title. 

3.  Vendor  and  pubchaseb,  §  139* — when  agreement  to  take  sub- 
ject to  incumbrance  includes  two  trust  deeds.  That  an  Incumbrance 
constituted  of  two  trust  deeds  is  not  a  good  objection  to  a  title  which 
a  person  contracted  to  take  in  exchange  for  realty,  subject  to  an 
incnmbrance  of  a  stipulated  amount  which  was  the  total  of  the  two 
trust  deeds. 

4.  Contracts,  f  171* — when  entire  instrument  considered  in  con- 
struing contract.  In  construing  a  contract,  effect  must  be  given  to 
all  of  its  language. 
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Merritt  0.  HooTer^  Plaintiff  in  Error,  y.  Mrs.  I.  Bnek- 

man,  Defendant  in  Error. 

Oen.  No.  20,213.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
Fisher,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  and  judgment  here  with  finding 
of  facts.    Opinion  filed  June  17,  1915. 

Statement  of  the  Case. 

Action  by  Merritt  0.  Hoover,  a  physician,  against 
Mrs.  Ida  Buckraan  to  recover  a  balance  of  $153,  for 
services  rendered  in  the  treatment  of  the  defendant's 
eight-year-old  child.  Upon  trial  before  the  court  a 
finding  was  entered  against  the  plaintiff  as  to  the 
amount  claimed  by  him,  and  against  the  defendant  as 
to  her  claim  of  set-off,  and  a  judgment  was  entered 
in  favor  of  the  defendant  for  costs.  The  plaintiff  sued 
out  a  writ  of  error. 

It  appeared,  without  contradiction,  that  the  plaintiff 
was  employed  by  the  defendant  to  treat  her  child ;  that 
the  child  was  suffering  from  tonsilitis ;  that  after  treat- 
ing her  for  several  days  she  was  taken  to  a  hospital, 
where  an  operation  was  performed  on  her  tonsils ;  that 
the  next  day  the  defendant  took  the  child  home,  and 
for  three  days  thereafter  she  played  around  like  other 
children ;  that  during  the  night  of  the  third  day  follow- 
ing the  operation,  the  plaintiff  was  called  to  the  de- 
fendant's house,  and  found  the  child  suffering  from  a 
high  fever,  with  symptoms  of  pneumonia ;  that  a  nurse 
was  at  once  engaged,  and  the  plaintiff  called  several 
times  during  the  next  day  and  the  day  following;  that 
on  the  sixth  day  following  the  operation — being  the 
third  day  of  the  fever — the  plaintiff  noticed  symptoms 
of  diphtheria;  that  he  at  once  administered  antitoxin, 
but  the  child  did  not  improve;  that  the  next  day  he 
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gave  more  antitoxin,  and  then  told  the  defendant  the 
child  was  suffering  from  diphtheria;  that  defendant 
called  in  a  specialist;  that  a  tube  was  inserted  in  the 
child's  larynx  and  the  next  day  the  operation  of 
tracheotomy  was  performed  with  the  assistance  of 
another  physician  called  by  the  plaintiff ;  that  two  days 
later  the  child  died ;  that  the  plaintiff  rendered  an  item- 
ized bill  to  defendant  for  his  services,  amounting  to 
$183,  and  that  defendant  made  no  objection  to  the  bill, 
but  asked  for  time  in  which  to  pay  it,  and  later  paid 
on  account  of  the  same,  in  small  amounts,  the  sum  of 
$30,  leaving  a  balance  due  the  plaintiff  of  $153. 

The  plaintiff  testified  positively  that  the  earlier 
symptoms  of  the  child's  ailment  were  those  of  pneu- 
monia; that  he  examined  the  child's  throat  several 
times  each  day,  but  that  there  were  no  symptoms  of 
diphtheria  present  until  just  before  he  administered 
the  antitoxin.  Two  other  physicians  testified  that  the 
plaintiff's  treatment  was  the  usual  and  customary 
treatment  in  such  cases,  was  *' absolutely  necessary" 
and  was  *'the  skillful- thing  to  do  under  the  circum- 
stances." The  defendant  and  her  daughter  testified 
that  the  plaintiff  did  not  tell  them  that  the  child  was 
suffering  from  diphtheria,  but  insisted  that  she  did  not 
have  that  disease,  until  the  next  day  after  the  antitoxin 
was  administered,  and  that  he  refused  to  permit  them 
to  call  another  physician.  Their  testimony  was  flatly 
contradicted  by  the  plaintiff. 

Earl  J.  Walker,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.    Phtsictans  and  subgeons,  f  21* — when  concealment  of  nature 
of  malady  not  evidence  of  negligence  or  lack  of  skill.    That  a  physl- 
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clan  concealed  from  a  parent  the  fact  that  a  child  had  diphtheria, 
which  resulted  in  death,  does  not  tend  to  show  lack  of  skill  or 
reasonable  care  in  his  treatment. 

2.  Physicians  and  subgeons,  §  19* — when  death  of  patient  does 
not  create  presumption  of  negligence  or  lack  of  skill.  The  fact 
that  a  patient  dies  under  the  treatment  of  a  physician  does  not  raise 
a  presumption  of  negligence  or  lack  of  skill  on  his  part 

3.  Physicians  and  subgeons,  §  22* — when  evidence  not  sufficient 
to  show  negligence  or  want  of  skill,  A  physician  cannot  he  held 
liable  for  the  death  of  a  patient  under  his  treatment,  where  there 
is  no  evidence  tending  to  show  negligence  or  lack  of  skill  on  hiitf 
part  sufficient  to  overcome  the  prima  facie  case  in  his  favor,  made  by 
evidence  that  the  treatment  adopted  by  him  wa0  usual  and  cus- 
tomary. 


Yincent  Bendix^  Appellant,  t.  Staver  Carriage  Com- 
pany, Appellee. 

Gen.  No.  20,304.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt 
Olson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.    Reversed  and  remanded.    Opinion  filed  Jane 

17,  1915. 

Statement  of  the  Case. 

Action  brought  by  Vincent  Bendix  against  the  Staver 
Carriage  Company,  a  corporation,  to  recover  for  the 
breach  of  a  contract  to  furnish  automobiles  for  sale. 
From  a  judgment  of  the  Municipal  Court  upon  a  di- 
rected verdict  in  favor  of  the  defendant,  the  plaintiff 
appeals. 

The  contract  in  question  is  found  in  the  report  of  a 
former  appeal.  See  174  111.  App.  589.  The  evidence 
of  the  plaintiff  tended  to  prove  that  immediately  after 
the  contract  was  signed,  the  plaintiff  gave  the  defend- 
ant an  order  for  a  sample  car  for  exhibition  and  dem- 

*See  Illinois  Note*  Dl^ett,  Vols.  XI  to  XV,  and  ComulatlTO  Qii«rterly, 
foptc  and  seetloii  nmnber. 
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onstration  purposes,  paid  a  cash  deposit  of  $50  at  that 
time,  and  paid  the  remainder  of  the  net  purchase  price, 
$1,000,  in  cash  upon  delivery  of  the  same;  that  this 
car  was  not  delivered  until  June  12/  1909,  at  a  time 
when  the  season  for  the  sale  of  1909  cars  was  well 
advanced;  that  in  the  meantime,  the  plaintiff  rented 
and  opened  a  salesroom  and  signed  a  two  years'  lease 
for  the  same,  at  a  rental  of  $1,000  for  the  first  year, 
and  $1,100  for  the  second;  that  he  hired 'salesmen, 
signed  a  year's  contract  with  a  daily  newspaper  for  ad- 
vertising space,  advertised  therein  and  in  other  papers, 
and  prepared  and  sent  out  circular  letters  to  prospec- 
tive customers,  etc. ;  that  on  May  15,  1909,  he  ordered 
four  more  cars  from  the  defendant  and  paid  a  deposit 
of  $50  on  each ;  that  the  first  of  these  four  cars  was  de- 
livered about  July  23rd  the  second  about  August  18th, 
the  third  sometime  in  September,  and  the  last  in  the 
latter  part  of  October;  that  at  the  time  this  order  was 
given,  the  plaintiff  had  no  order  from  any  customer 
for  any  of  the  cars ;  that  customers  were  found,  how- 
ever, by  the  plaintiff  for  all  of  them  about  as  fast  as 
the  same  were  delivered;  that  during  the  summer  of 
1909,  the  president  of  the  defendant  company  expressed 
dissatisfaction  with  some  of  the  terms  of  the  contract, 
especially  the  rate  of  discount  allowed  to  the  plaintiff, 
and  requested  the  plaintiff  to  sign  a  new  contract,  such 
as  defendant  was  ''making  with  other  dealers,"  which 
plaintiff  declined  to  do;  that  in  August,  defendant 
raised  the  list  price  of  its  cars  $250;  that  soon  after, 
Mr.  Staver,  the  president  of  the  defendant  company, 
told  the  plaintiff  it  intended  to  ''revise  their  lines  and 
bring  out  new  models"  for  the  season  of  1910,  but  when 
the  plaintiff  made  inquiries  about  these  changes,  Mr. 
Stiver  declined  to  give  him  any  information  regarding 
the  same  imless  he  would  sign  a  new  contract;  that 
finally,  in  November,  1909,  the  plaintiff  made  a  specific 
request  of  the  defendant  for  catalogues  for  the  1910 
models,  as  he  wanted  to  make  plans  for  that  year,  but 
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Mr.  staver  replied :  "When  you  fix  up  a  contract  you 
will  get  all  the  information  that  is  necessary.  We  will 
build  four  and  six  cylinder  cars.  That  is  all  the  in- 
formation you  will  get  until  you  sign  a  new  contract 
You  cannot  continue  this  contract.  It  is  unsatisfactory, 
and  you  will  either  sign  a  new  contract  or  you  will  not 
get  these  cars.^'  The  evidence  further  showed  that 
the  1909  season  for  selling  automobiles  was  then  prac- 
tically over;  that  defendant  had  only  two  cars  left  in 
its  factory,  and  those  were  unfinished ;  that  defendant 
had  discontinued  making  cars  like  the  sample  car  then 
in  use  by  the  plaintiff ;  that  on  December  31,  1909,  the 
plaintiff  and  his  salesman  went  to  the  office  of  defend- 
ant for  the  purpose  of  making  a  deposit  on  five  more 
cars,  as  required  by  the  contract ;  that  Mr.  Staver  was 
in  his  office  at  the  time,  but  refused  to  see  them,  and 
that  thereupon,  the  plaintiff  tendered  the  sum  of  $250 
in  currency  to  one  of  defendant's  officers  there  present, 
as  a  deposit  upon  the  purchase  of  five  cars,  and  with 
•the  money  tendered  a  written  order  for  five  cars,  with- 
out giving  any  specifications,  but  stating  that  he  was 
ready  to  do  everything  that  was  necessary  to  be  done 
to  comply  with  his  contract;  that  this  offer  or  tender 
was  refused,  the  officer  saying  that  he  did  not  know 
anything  about  the  plaintiff's  contract;  that  a  few  days 
later,  the  defendant  notified  the  plaintiff  in  writing 
that  *'on  account  of  your  (his)  failure  to  cx)mply  with 
the  contract,"  the  defendant  considered  **the  same 
hereby  terminated. ' '  It  was  further  shown  that  there- 
after, and  during  the  term  specified  in  the  contract, 
defendant  sold  twenty-six  cars  within  the  territory 
named  in  the  plaintiff 's  contract,  for  $40,828.50. 

Bbothebs  &  Mills,  for  appellant. 

BuLKLEY,  Gray  &  More,  for  appellee. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court 
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Abstract  of  the  Beelsloii. 

1.  Sales,  §  373* — sufficiency  of  evidence  of  breach  of  contract  to 
furnish  automobiles  for  resale.  The  evidence  in  an  action  for  the 
breach  of  a  contract  to  furnish  automobiles  for  resale,  held  prima 
facie  sufficient  to  permit  the  plaintiff  to  recover. 

2.  Sales,  S  374* — when  verdict  improperly  directed  for  defendant 
in  action  breach  of  contract.  A  verdict  held  improperly  directed  for 
the  defendant  in  an  action  for  the  breach  of  a  contract  to  supply 
automobiles  for  resale. 

3.  Sales,  §  62* — wTien  contract  confers  right  to  purchase.  A  con- 
tract to  supply  the  plaintiff  with  automobiles  for  resale,  held  to 
give  him  the  right  to  purchase  from  the  defendant  and  not  merely 
the  right  to  sell. 

4.  Sales,  §  62* — when  contract  confers  right  to  purchase.  A 
contract  conferring  the  exclusive  right  on  the  plaintiff  to  sell  the 
defendant's  automobiles  in  a  city,  held  to  entitle  the  plaintiff  to 
purchase  as  many  cars  as  he  cared  to  buy,  notwithstanding  he  did 
not  have  customers  waiting  for  them. 

6.  Sales,  |  160* — when  tender  under  contract  of  purchase  must 
be  kept  good.  A  tender  of  money  under  a  contract  for  the  pur- 
chase of  automobiles  giving  an  exclusive  right  of  resale  in  a  city, 
held  an  ofTer  to  perform  a  condition  of  the  contract,  and  that  the 
tender  need  not  be  kept  good  by  bringing  the  money  into  court 

6.  Sales,  §  65* — when  quantity  sufficiently  designated  in  order. 
An  order  for  automobiles  under  a  contract  for  their  exclusive  sale 
in  a  city,  held  to  sufficiently  designate  the  cars  desired,  where  the 
defendant  did  not  object  to  the  order  for  that  reason,  and  there 
was  an  uncertainty  at  the  time  the  order  was  given  as  to  the  kind 
of  automobiles  the  defendant  intended  putting  on  the  market,  and 
the  purchaser  offered  to  do  whatever  the  defendant  might  require 
to  comply  with  the  contract. 

7.  Sales,  §  143* — when  purchaser  must  be  ready  to  perform  on 
rescission  by  seller.  Where  the  plaintiff  declined  to  acquiesce  in  the 
cancellation  by  the  defendant  of  a  contract  for  an  exclusive  right 
to  sell  automobiles  in  a  city,  and  notified  the  latter  to  that  effect,  all 
that  the  plaintiff  was  required  to  do  was  to  hold  himself  in  readi- 
ness to  perform  if  the  defendant  changed  his  position. 

8.  Sales,  S  44* — when  stipulation  against  use  of  vendor^s  name  in 
effecting  resale  of  chattels  broken.  The  fact  that  the  plaintiff  sent 
out  circulars  on  the  defendant's  letter  heads,  held  not  to  violate 
a  condition  of  &  contract  for  the  exclusive  sale  of  automobiles  in 
a  city,  prohibiting  the  use  of  the  defendant's  name  on  printed 
matter,  where  it  was  done  by  direction  of  the  defendant's  superin- 
tendent, and  was  discontinued  on  objection  being  made  by  the  de- 
fendant 

•flee  Illlnol*  Not««  Dlseet,  Vols.  XI  to  XT,  and  CamolatlTe  Qnarterl^f  mmm 
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9.  Damages,  §  66* — t%hat  recoverable  for  aateM  by  vendor  in  ter- 
ritory allotted  to  purchaser  of  automobiles.  Where  a  manufactarer 
sold  automobiles  in  a  territory  it  had  assigned  by  a  sales  contract 
to  the  plaintiff,  the  latter  may  recover  under  a  condition  of  his 
contract  providing  that  the  manufacturer  should  reimburse  the 
plaintiff  "to  the  extent  of  commissions  and  discounts"  prescribed 
in  the  contract  for  all  cars  sold  by  the  defendant  in  such  territory. 


Charles  W.  Duer,  Appellee,  t.  Chicago  Coach  &  Car- 
riage Company,  Appellant. 

Gen.  No.  30,318.    (Hot  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edwabd 
M.  Manoan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded  with  directionB. 
Opinion  filed  June  17,  1915. 

Statement  of  the  Case. 

Bill  by  Charles  W.  Duer  against  Chicago  Coach  & 
Carriage  Company,  to  c^incel  a  contract  entered  into 
between  the  parties,  under  the  terms  of  which  the  de- 
fendant was  to  manufacture  automobiles  under  com- 
plainant's patent.  The  bill  also  sought  the  restraint  of 
further  manufacture  and  an  accounting  of  moneys 
claimed  to  be  due  under  the  contract.  From  a  decree 
awarding  complainant  the  sum  of  $5,959.15,  defendant 
appeals. 

Alfred  E.  Barb,  for  appellant. 

John  A.  Brown,  for  appellee. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Patents  S  32* — when  necessary  to  allege  and  prove  in  deiUm 
for  royalties,  impracticability  and  unprofitableness  of  manufacture. 


*8ee  miiiote  Notn  Olfett,  Tob.  XI  to  XV,  ttad  CnttnlfttlYe  QiUtfterly. 
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One  seeking  to  recorer  rojalttes  for  the  manufacture  of  a  patented 
article  and^r  a  license,  and  the  cancellation  of  the  contract,  need 
not  allege  and  prove  that  the  manufacture  thereof  was  practicable 
and  p]!ofitable,  where  the  license  c^id  not  bind  the  licensee  to  con- 
tinue should  it  prove  impracticable  or  unprofitable  to  do  so. 

2.  Patekts,  I  34* — who  has  burden  of  shovAnff  in  €LCiion  for 
royalties,  impractiaMIUy  or  unprofitaJbleness  of  manufacture. 
Whenever  it  becomes  material  to  the  defense  of  an  action  for  an 
accounting  for  royalties  to  show  that  it  was  Impracticable  or  un- 
profitable to  ^  manufacture  under  a  license,  the  burden  is  on  the 
liomsee  to  establi^  such  claim. 

S.  Patehtb,  S  30* — when  action  to  cancel  Ucense  constitutes  re- 
scission. The  filing  of  a  bill  by  a  licensor  to  cancel  a  license  to  man- 
ufacture a  patented  article,  if  acquiesced  in  by  the  licensee,  consti- 
tutes an  election  to  rescind. 

4.  Patents,  %  30* — when  licensee  lia}>le  for  royalties  accruing  af- 
ter suit  to  cancel  license.  Where  a  licensee,  on  the  filing  of  a  bill 
by  the  licensor  for  the  cancellation  of  a  license  to  manufacture  a 
patented  article  under  a  license,  denies  the  licensor's  right  to  re- 
scind, and  asserts  that  the  license  is  in  full  force  and  effect,  and 
continues  to  manufacture  thereunder  for  a  year  and  a  half  before 
expressly  assenting  to  a  cancellation,  held  that  the  licensee  could 
not  oooiplain  of  a  decree  requiring  him  to  account  for  royalties  up 
to  tlie  time  of  aasenting  to  the  cancella4;ion. 

5.  Patbkts,  {  80* — when  verhol  cancellation  of  license  not  shown. 
Where  verbal  testimony  as  to  notice  of  ceasing  to  manufacture 
a  patented  article  under  a  license  is  disputed,  such  statements  will 
not  override  the  sworn  answer  of  the  licensee  ih  an  action  for  an 
accounting  of  royalties,  asserting  the  continuance  of  the  license  in 
full  forice  and  effect. 

6.  Patents,  |  34* — when  action  for  cancellation  of  license  will 
not  defeat  right  to  royalties  subsequently  accruing.  The  filing  of 
a  bill  for  the  cancellation  of  a  license  to  manufacture  a  patented 
article  and  to  recover  royalties  does  not  deprive  the  licensor  of 
the  right  to  an  accounting  for  royalties  accruing  until  the  actual 
cancellation  of  the  license  by  decree  or  formal  assent  of  the  licensee. 

7.  Iniebebt,  %  28* — when  interest  recoverable  for  nonpayment  of 
roycUies  under  license.  Where  a  license  to  manufacture  a  patented 
article  fixes  the  amount  of  royalty  and  the  time  for  payment,  inter- 
est is  recoverable  thereon  for  a  failure  to  make  payments  when  due. 

8.  Patents,  )  30* — when  license  terminable  for  impracticability 
or  unprofitableness  of  manufacture.  A  license  to  manufacture  a 
patented  article,  held  to  permit  the  licensee  to  terminate  the  con- 
tract if  it  proved  impracticable  or  unprofitable  to  manufacture 
thereunder. 


•See  minoie  Note*  Dlseet,  Vole.  XI  to  XV,  and  ChimidatiYe  Qnarterlj,  fame 
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9.  Patents,  §  30* — when  license  terminated,  A  licensee  held 
not  to  have  terminated  a  license  to  manufacture  a  patented  article 
because  it  was  Impracticable  or  unprofitable  to  do  so. 

10.  CoaPOBATiONs,  §  334* — when  corporation  organized  to  manu- 
facture carriages  and  vehicles  may  make  autom^Mles,  A  corpora- 
tion organized  to  manufacture  and  sell  "carriages,  coaches  and  other 
vehicles"  may  engage  in  making  and  selling  automobiles. 

11.  Damages,  S  67* — when  royalties  accruing  after  cancellation 
of  license  recoverable.  Where  on  the  filing  of  a  bill  for  an  ac- 
counting for  royalties,  and  for  the  cancellation  ot  a  license  to 
manufacture  a  patented  article,  the  licensee  asserts  the  continuance 
of  the  license  until  more  than  a  year  after  the  filing  of  the  bill, 
when  he  formally  assented  to  its  rescission,  held  that  the  licensor 
could  not  recover  royalties  or  an  agreed  compensation  as  superin- 
tendent for  the  licensee,  which  accrued  subsequently  to  the  latter's 
assent  to  the  cancellation. 


Watson  Fireproof  Window  Company,  Appellee,  t. 
James  A.  Miller  and  Robert  B.  Miller,  trading  as 
James  A.  Miller  &  Brother,  Appellants. 

Gen.  No.  20,356.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
SuixiVAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  June  17,  1915. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Appeal  from  a  judgment  of  the  Municipal  Court  of 
Chicago  in  favor  of  the  Watson  Fireproof  Window 
Company,  plaintiff,  against  James  A.  Miller  and  Rob- 
ert B.  Miller,  trading  as  James  A.  Miller  &  Brother, 
defendants,  for  an  amount  claimed  as  royalties  on  the 
manufacture  of  a  patented  device  under  a  license 
granted  by  the  plaintiff. 

It  appeared  from  the  evidence  that  plaintiff  was  a 
New  York  corporation;  that  the  contract  between  the 

•8«e  nilnoU  Notes  Dlffsst,  Vols.  XI  to  XV,  uid  Cnmulattv*  lloartoriy. 
topio  and  ■ectlon  nnmber. 


Chicago — Fibst  District — June,  1915.        317 

Watson  Fireproof  Window  Co.  y.  Miller  et  al.,  194  IlL  App.  S16. 

parties  was  signed  in  Chicago;  and  that  at  the  time 
it  was  signed,  the  plaintiff  had  not  obtained  from  the 
Secretary  of  State  any  certificate  authorizing  it  to  do 
business  in  Illinois.  There  was  no  evidence,  beyond 
the  mere  fact  that  the  contract  was  signed  in  Chicago, 
tending  to  prove  that  the  plaintiff  was  doing  any  busi- 
ness in  Illinois. 

The  contract  provided:  *'This  agreement  contem- 
plates the  vigorous  assertion  of  said  AVatson  patent 
No.  702754  against  infringers  to  the  end  that  the  li- 
censees may  be  protected  and  the  licensor  agrees  that 
it  will  institute  suit  and  prosecute  the  same  to  con- 
clusion. If  any  adverse  decision  is  handed  down  by 
any  Circuit  Court  of  Appeals,  said  licensees  shall  not 
be  obliged  to  pay  guaranty  until  such  decision  is  re- 
versed by  higher  court.''  It  appeared  from  the  evi- 
dence that  a  suit  was  brought  against  every  person, 
firm  or  corporation  that  was  infringing  the  patent  ex- 
cept one  concern  that  went  into  the  hands  of  receivers ; 
that  by  agreement  betweeji  the  parties  to  such  suits, 
one  of  them  was  made  a  test  case,  and  that  the  test 
case  was  pending  when  this  suit  was  brought.  There 
was  evidence  that  the  taking  of  testimony  in  the  test 
suit  had  been  delayed  somewhat,  but  there  is  no  evi- 
dence that  such  delay  was  the  fault  of  the  plaintiff. 

J.  H.  Perkinson,  for  appellants. 

Bell  &  Cboss,  for  appellee ;  Delbebt  A.  Clitheeo,  of 
coimseL 

Mb.  PREsmiNG  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.    Corporations^  |  708* — when  making  contract  hy  foreign  cor- 
poration constituted  doing  husineaa  within  State,     The  execution 
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w!t]iin  the  State  by  a  foreign  oorporation  of  a  single  contract  li- 
censing the  manufacture  of  a  patented  article  owned  by  it  does 
not  constitute  doing  business  within  the  State  in  violation  of  the 
Foreign  Corporation  Act  (J.  lb  A.  K  2531). 

2.  Patents,  $  29* — violation  by  licensor  of  agreement  to  prose- 
cute infringers.  The  evidence  in  an  action  to  recover  royalties  upcm 
the  manufacture  of  a  patented  article,  held  not  to  show  a  violation 
of  the  licensor's  agreement  to  vigorously  prosecute  infringers. 

3.  Patents,  {  29* — granting  licenses  to  another  on  more  favor- 
able terms  in  violation  of  agreement.  The  granting  of  licenses  to 
manufacture  a  patented  article  on  more  favorable  terms  than  those 
given  the  defendant,  in  violation  of  the  terms  of  his  license,  held 
no  defense  to  an  action  for  royalties,  where  such  licenses  were 
granted  with  his  knowledge  and  consent. 


Watson  Fireproof  Window  Company,  Defendant  in 
Error,  t.  James  H.  Perkinson  and  Herman  E. 
Brown,  copartners,  trading  as  Perkinson  ft  Brown, 
Plaintiffs  in  Error. 

Gen.  No.  20,047.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jamks  C. 
Mabtix,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  June  17,  1916. 

Statement  of  the  Case. 

This  case  in  all  essential  features  ia  identical  with 
that  of  Watson  Fireproof  Window  Co.  v.  Rysdon,  189 
ni.  App.  134,  and  Watson  Fireproof  Window  Co,  v. 
Miller,  ante,  page  316,  and  is  governed  by  the  decision 
of  the  latter  case. 

James  H.  Peekinson,  for  plaintiffs  in  error. 

Bell  &  Ckoss,  for  defendant  in  error;  Dblbebt  A. 
Clithero,  of  counsel. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 
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M.  M«  Tkomas,  Defendant  in  Error^  t.  Harder's  Fire- 
proof Storage  &  Tan  Company,  PlalntiflF  in  Error. 

Gen.  No.  S0,S94.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
lEUmxrt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.   Opinion  filed  June  17,  1915. 

Statement  of  the  Case. 

Action  by  Marie  M.  Thomas  against  Harder's  Fire- 
proof Storage  &  Van  Company  for  the  value  of  an 
auto  truck  stored  in  defendant's  warehouse.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

The  truck  originally  belonged  to  one  Theodore  W. 
Jones,  and  was  sold  by  him  to  the  plaintiff.  Jones 
afterwards  married  the  plaintiff,  and  they  went  to 
Kansas  to  live.  Just  prior  to  their  leaving  Illinois,  in 
December,  1907,  the  truck  was  stored  with  the  defend- 
ant, who  issued  its  warehouse  receipt  for  the  same,  in 
the  name  of  M.  M.  Thomas,  although  the  actual  de- 
livery of  the  truck  to  the  defendant  was  made  by  Jones. 
Jones  and  his  wife  were  divorced  (or  the  marriage  be- 
tween them  annulled)  in  1908.  Defendant  sent  monthly 
statements  of  the  storage  charges  to  M.  M.  Thomas 
at  Topeka,  Kansas,  for  about  a  year;  and  during  that 
year,  Jones  wrote  the  defendant  several  letters,  re- 
questing and  purporting  to  authorize  the  defendant  to 
sell  the  truck.  On  December  16,  1908,  the  defendant 
wrote  to  Jones  saying:  '*We  have  at  last  succeeded 
in  closing  deal  for  your  automobile  truck  on  the  lines 
previously  written  you,  viz.,  to  net  you  $400,"  and  re- 
quested him  to  **  please  send  in  the  warehouse  receipt 
which  was  outstanding  in  the  name  of  M.  M.  Thomas ' ' 
and  a  bill  of  sale  **made  out  to  us  or  the  International 
Automobile  Co.'';  and  in  answer  to  this  letter,  Jones 
wrote  from  Denver,  Colorado,  that  the  warehouse  re- 
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ceipt  was  at  a  certain  street  number  in  Topeka,  Kan- 
sas (which  was  the  plaintiff's  address,  as  shown  by 
defendant's  bill  to  her  for  storage  charges) ;  that  this 
house  was  closed  because  of  his  absence  and  because  of 
the  absence  of  M.  M.  Thomas,  who  was  in  Baltimore, 
Md.,  at  the  bedside  of  a  sick  sister,  and  suggested  that 
defendant  go  on  and  make  the  sale  just  as  if  the  car 
was  his  own  property,  and  promised  that  gn  his  return 
to  Topeka,  the  warehouse  receipt  would  be  mailed  to 
him.  On  January  5,  1909,  defendant  wrote  to  Jones 
that  it  was  **  holding  check  for  $400,"  which  it  would 
forward  upon  receiving  the  warehouse  receipt  for  can- 
cellation, **as  we  do  not  care  to  deliver  said  truck  with- 
out cancellation  of  this  receipt."  The  warehoi^se  re- 
ceipt was  never  delivered  by  Jones.  During  1909,  and 
part  of  1910,  defendant  used  the  truck  as  its  own  prop- 
erty, and  it  was  finally  *' burned  up"  in  a  fire  in  de- 
fendant's machine  shop  occurring  some  time  in  1910. 
In  November,  1911,  defendant  paid  $400  to  Jones  for 
the  truck  and  received  from  him  a  bill  of  sale,  and  an 
affidavit  that  he  was  the  owner  of  the  truck.  Defend- 
ant knew  the  plaintiff,  who  had  previously  stored  some 
of  her  furniture  in  its  warehouse,  and  in  1912,  she  pre- 
sented the  warehouse  receipt  and  made  a  demand  upon 
the  defendant  for  the  truck,  and  when  it  was  not  forth- 
coming, brought  this  suit  to  recover  its  value. 

The  defendant  took  the  position  that  if  Jones  was 
not  the  real  owner  of  that  truck,  he  was  at  least  the 
agent  of  the  plaintiff,  who  had  actual  possession  of 
the  truck  and  the  ''apparent  power  of  disposition," 
and  that  in  buying  the  truck  from  him,  the  defendant 
was  in  the  position  of  an  innocent  party  who  was 
misled,  through  the  fault  of  the  plaintiff. 

BoBBBT  W.  Dunn,  for  plaintiff  in  error. 

T.  Webster  Brown,  for  defendant  in  error;  Edward 
H.  Morris,  of  counsel. 
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Mb.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon. 

L  Warehousemen,  {  8* — when  estopped  to  deny  oumerahip.  One 
who  issues  a  warehouse  receipt  to  a  married  woman  with  whom  he 
is  well  acquainted  and  to  whom  he  aendi  monthly  bills  for  storage 
charges  to  another  city,  where  she  was  then  residing,  for  a  period 
of  one  year  is  estopped  from  asserting  that  such  person  was  not  the 
owner,  althongfa  the  husbaod  of  such  person  who  had  been  divorced 
or  had  had  ihe  marriage  annulled  had  repeatedly  written  the 
owner  of  the  warehouse  that  he  had  authority  to  sell  and  urged  the 
sale  of  the  property,  but  was  unable  to  produce  the  warehouse  re- 
ceipt even  after  the  lapse  of  three  years,  because  of  the  alleged 
absenee  of  his  wife. 

2.  Wabehoubbhkn,  $  8^--to?ien  iwt  an  innocent  pwrchttser.  A 
warehouseman,  with  whom  property  has  been  stored  for  a  period 
of  three  years  by  a  woman  who  was  married  at  the  time,  the 
parties  being  shortly  after  divorced,  or  the  marriage  annulled,  is 
not  an  innocent  purchaser,  for  value  where  he  sends  monthly 
storage  bills  to  such  woman,  with  whom  he  was  well  acquainted, 
for  a  period  of  one  year  to  her  residence  in  another  State,  al- 
though he  is  urged  by  the  husband  to  sell  the  property,  and  he 
knew  for  a  period  of  three  years  that  the  husband  could  not  produce 
the  warehouse  receipt  and  that  it  was  in  the  hands  of  the  wife, 
and  he  had  refused  for  two  years  of  such  period  to  pay  over  the 
money  to  the  husband  because  the  receipt  was  in  the  hands  of  the 
wife,  and  finally  paid  for  the  property  upon  receiving  a  bill  of 
sale  from  the  husband  and  an  affidavit  that  he  was  the  owner  of 
the  property. 

3.  Appeal  anp  ebrob,  §  1003* — when  sufficiency  of  evidence  not 
considered.  The  question  as  to  whether  a  verdict  and  judgment 
are  against  the  weight  of  evidence  cannot  be  considered  where 

the  transcript  ol  the  reeord  does  not  contain  all  the  evidence. 
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Hnbbard  Marx^  Defendant  in  Error,  t.  Chicago  Bally 
News  Company  and  Henry  Pierson  «and  Charles 
B.  Pierson,  trading  as  S.  N.  Pierson  &  8ons^  Plain- 
tiffs in  Error. 

Gen.  No.  30,397. 

1.  Municipal  Coubt  of  Chicago,  §  13* — what  is  nature  of  affidavit 
of  merits.  An  affidavit  of  merits  filed  In^e  Municipal  Court  serves 
all  the  purposes  of  a  plea,  and  it  is  not  necessary  that  a  plaintiff 
prove  any  fact  that  in  such  affidavit  of  merits  is  admitted  to  be 
true. 

2.  Roads  and  bbidges,  §  228* — when  violation  of  ordinance  not 
proximate  cause.  The  violation  of  an  ordinance  prohibiting  the 
stopping  of  a  vehicle  ^th  its  left  side  to  the  curb  is  not  the  proxi- 
mate contributory  cause  of  an  injury  to  a  horse  attached  to  a 
wagon  drawn  up  in  such  manner,  where  the  horse  was  injured  by 
another  horse  which,  with  a  wagon  attached,  had  gotten  beyond 
control  and  had  run  into  such  horse  after  having  turned  from  a 
cross  street  at  a  rapid  pace. 

3.  Negligence,  S  49* — what  are  elements  of  proximate  cause.  To 
constitute  proximate  cause  the  injury  must  be  the  natural  and 
probable  consequence  of  the  negligence,  and  be  of  such  a  character 
as  an  ordinarily  prudent  person  ought  to  have  foreseen  might  prob- 
ably occur  as  a  result  of  the  negligence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  June  17,  1915. 

Matz,  Fishbb  &  BoYDEN,  f or  plaintiffs  in  error. 
Daniel  L.  Madden,  for  defendant  in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

The  plaintiff,  Hubbard  Marx,  recovered  a  judgment 
in  the  Municipal  Court  against  the  Chicago  Daily  News 
Company,  Henry  Pierson  and  Charles  B.  Pierson,  de- 
fendants, for  $91.50,  for  damages  to  the  plaintiff's 

•8c«  minois  Not««  Diffesft,  YoU.  XI  to  XV,  and  Cnmnlatlv  Quarterly, 
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horse  and  wagon,  caused  by  the  alleged  negligence  of 
defendants  in  **  running  their  horse  and  wagon  into 
the  horse  and  wagon  of  the  plaintiff,^'  upon  a  public 
street  in  the  city  of  Chicago. 

The  plaintiff  is  an  oil  peddler,  and  was  peddling  oil 
to  customers  along  Dearborn  street  south  of  Twenty- 
second  street.  He  came  up  from  the  south,  and  just 
before  the  accident  had  crossed  from  the  east  side  of 
the  street  to  the  west  side,  stopping  at  the  west  curb, 
facing  north,  in  front  of  a  customer's  place.  A  horse 
drawing  a  wagon  filled  with  newspapers,  and  driven 
by  an  employee  of  the  news  company,  came  from  the 
east  along  Twenty-second  street,  turned  south-west 
into  Dearborn  street,  going  at  a  gallop,  and  ran  into  the 
plaintiff's  horse  with  such  force  that  it  was  seriously 
injured  and  the  horse  attached  to  the  newspaper  wagon 
was  killed.  The  driver  of  the  horse  that  was  killed 
admitted  that  his  horse  was  running  away,  and  that  in 
order  to  stop  the  horse,  he  ** yanked"  and  ''sawed"  on 
the  lines  and  '*ran  him  up  against  the  curbstone;"  that 
the  cause  of  the  runaway  was  the  breaking  of  a  trace 
and  the  ** holdback"  strap  of  the  harness;  that  the 
horse  had  often  run  away,  and  at  least  once  before 
from  a  similar  cause.  A  city  ordinance  was  introduced 
in  evidence,  which  provides  that ' '  no  vehicle  shall  stop 
with  its  left  side  to  the  curb. ' ' 

Upon  this  state  of  facts,  the  defendants  insist  that 
there  is  nothing  in  the  record  to  show  that  the  Piersons 
were  in  any  way  responsible  for  the  accident.  The 
plaintiff's  statement  of  claim  avers  that  his  claim  is 
for  damages  ''caused  through  the  negligence  of  the  de- 
fendants, their  agents  and  servants,  in  running  their 
horse  and  vmgon  into  the  horse  and  wagon  of  the  plain- 
tiffs," etc.  The  defendants  filed  an  affidavit  of  merits, 
which  states  that  "the  defense  of  the  defendants  to 
said  suit  is  as  follows :  That  the  defendant,  the  Chi- 
cago Daily  News  Company,  did  not,  by  its  agents  and 
servants,  nor  did  the  defendants,  Henry  Pierson  and 
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Charles  B.  Pierson,  carelessly  or  negUgeutly  wn^uct 
or  drive  their  horse  and  wagon,  as  alleged  in  plaintiff's 
statement  of  claim ;  but  on  the  contrary,  conducted  and 
drove  said  horse  and  wagon  with  all  due  care  and  ean- 
tion;  furthermore,  that  if  defendwiUs'  horse  imd  wagon 
came  in  contact  with  plaintiff's  horse  and  wagon,  as 
alleged  in  plaintiff's  statement  of  claim  herein,  said 
collision  was  caused  by  the  plaintiff's  own  fault  and 
lack  of  care, ' '  etc.  It  will  be  noticed  that  in  this  state- 
ment of  their  defense,  the  defendants  not  only  do  not 
deny  the  allegation  that  it  was  '^ their"  horse  that  ran 
into  the  plaintiff's  horse,  but  they  aver  that  they  ^* (con- 
ducted and  drove  said  horse  and  wagon. ' '  The  present 
contention  of  defendants '  therefore  raises  the  question 
whether  it  was  necessary  for  the  plaintiff  to  prove  that 
the  runaway  horse  was  in  the  possession  and  control 
of  the  defendants  at  the  time  of  the  accident,  when  the 
affidavit  of  defense  shows  affirmatively  that  suok  was 
the  fact. 

There  is  no  statute  which  gives  to  an  affidavit  of  de- 
fense filed  in  the  Mimicipal  Court  the  foroe  and  effect 
of  a  plea  filed  in  the  Circuit  or  Superior  Court  But 
if  such  an  affidavit  is  filed,  whether  it  is  filed  volun- 
tarily, or  in  compliance  with  some  general  or  special 
rule  of  the  Municipal  Court,  it  serves  all  the  purposes 
of  a  plea,  and  we  can  see  no  reason  why  the  plaintiff 
should  thereafter  be  required  to  prove  any  fact  that  is 
therein  admitted  to  be  true.  The  statement  that  the 
defendants  *' conducted  and  drove"  the  horse  that  ran 
into  the  plaintiff's  horse  and  wagon,  amounts  to  an 
admission  that  the  horse  was  in  their  possession  and 
control,  and  it  is  axiomatic  that  facts  admitted  do  not 
have  to  be  proved.  We  are,  therefore,  of  the  opinion 
that  the  point  made  is  not  well  taken. 

It  is  also  urged  that  the  plaintiff  was  sfuilty  of  con- 
tributor}^ negligeikce,  because  at  the  time  of  the  acci- 
dent, his  wagon  was  standing  ' '  with  its  left  side  to 
the  curb,"  in  violation  of  the  city  ordinance  above 
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meBtioaed  Defendants'  counsel  concede  that  the  rule 
whieh  makes  the  proved  violation  of  a  city  ordinance 
prima  facie  evidence  of  negligence  does  not  preclude 
a  recovery  in  this  case,  unless  it  also  appeals  f  rojpa  the 
evidence  that  such  violation  proximately  contributed 
to  cause  the  injury  complained  of.  In  Seith  v.  C<?w- 
momvealth  Elec.  Co.,  241  111.  252,  there  is  a  very  full 
and  complete  explanation  of  what  is  meant  by  the  term 
**pyoximiite  cause."  It  is  there  said:  '*To  constitute 
pjroximiate  cause  the  injury  must  be  the  natural  and 
probable  consequence  of  the  negligence,  and  be  of  such 
a  character  as  an  ordinarily  prudent  person  ought  to 
have  foreseen  might  probably  occur  as  a  result  pf  the 
negligence.  It  is  not  necessary  that  the  person  guilty 
of  a  negligent  act  or  omission  might  have  foreseen  the 
precise  form  of  the  injury,  but  when  it  occurs  it  must 
appear  that  it  was  a  natural  and  probable  consequence 
o|  his  negligence.  If  the  negligence  does  nothing  more 
thaB  furnish  a  condition  by  which  the  injury  is  made 
possible,  and  that  condition  causes  an  injury  by  the 
subsequent  independent  act  of  a  third  person,  the  two 
aye  not  concurrent  and  the  existence  of  the  condition 
is.  not  the  proximate  cause  of  the  injury.  •  •  •  The 
test  is  whether  the  party  guilty  of  the  first  act  or  omis- 
sion might  reasonably  have  anticipated  the  intervening 
cause  as  a  natural  and  probable  consequence  of  his  own 
negligence,  and  if  so,  the  connection  is  not  broken ;  but 
if  the  act  of  the  third  person  which  is  the  immediate 
cause  of  the  injury  is  such  as  in  the  exercise  of  rea- 
sonable diligence  would  not  be  anticipated  and  the  third 
person  is  not  under  the  control  of  the  one  guilty  of  the 
first  act  or  omission,  the  connection  is  broken  and 
the  first  act  or  omission  is  not  the  proximate  cause  of 
the  injury.  *' 

The  question  whether  the  plaintiff's  violation  of  the 
city  ordinance  was  a  proximate  contributing  cause  of 
the  injury  in  question  depends,  therefore,  upon  the 
question  whether  the  plaintiff,  in  stopping  his  wagon 
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''with  its  left  side  to  the  curb,*'  ought  reasonably  to 
have  anticipated,  as  a  natural  and  probable  conse- 
quence of  his  negligence  in  that  respect,  that  his  horse 
and  wagon  might  be  run  into  and  injured  by  another 
horse  and  wagon  over  which  he  had  ho  control.  We 
think  the  latter  question  must  be  answered  in  the  neg- 
ative. Doubtless  the  plaintiff  might  reasonably  have 
anticipated  that,  as  a  natural  consequence  of  his  act, 
his  horse  might  be  injured  by  others  passing  south- 
ward on  the  west  side  of  the  street  in  the  usual  and 
customary  manner ;  but  \7e  think  it  cannot  be  held  as  a 
matter  of  law,  nor  found  as  a  conclusion  of  fact,  that 
a  reasonably  prudent  man,  situated  as  the  plaintiff 
was,  just  before  the  accident,  would  have  anticipated 
that  as  a  natural  consequence  of  his  negligent  act,  the 
defendants '  horse  would  run  away  and  collide  with  the 
horse  at  the  curb.  Such  an  occurrence  is' unusual,  ex- 
traordinary and  not  reasonably  to  be  expected.  If  the 
plaintiff  had  turned  his  horse  and  wagon  around,  he 
would  not  have  been  guilty  of  any  violation  of  the  ordi- 
nance; but  this  would  not  have  removed  the  cause  of 
the  accident,  nor  prevented  the  collision.  Possibly  his 
horse  might  not  have  been  so  seriously  injured  in  such 
case,  but  that  is  pure  conjecture. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment will  be  affirmed. 

Affirmed. 
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Alexander  J.  Thomson,  Plaintiff  in  Error,  y.  T.  8ur- 

anoski,  Defendant  in  Error. 

Gen.  No.  20,404.    (Not  to  be  reported  in  full.) 

BiTor  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
June  17,  1916. 

Statement  of  the  Case. 

Action  by  Alexander  Thomson  against  T.  Suranoski 
upon  a  promissory  note  signed  by  the  latter,  payable 
to  the  order  of  the  South  Chicago  Business  College, 
which  note  was  indorsed,  without  recourse,  to  the  order 
of  J.  J.  Moser,  and  by  Moser  to  the  order  of  the  plain- 
tiff.   From  a  judgment  for  defendant,  plaintiff  appeals. 

J.  J.  MosEB,  for  plaintiff  iiL  error. 

E^NK  Foster,  for  defendant  in  error. 

.    Mb.  Peesiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Bills  aito  notes,  S  56* — what  not  a  defense.  The  mere  fact  that 
a  person  who  gives  a  note  to  a  college  tor  tuition  for  his  son, 
whenever  his  son  shall  attend  the  college,  changes  his  mind  does 
not  constitute  a  defense  to  the  note  even  though  it  is  in  the  hands 
of  an  indorsee  who  is  not  a  bona  fide  holder  for  value. 

•See  minoie  Notes  IMsest*  Vols,  XI  to  XV,  and  CmmilatiTo  Qnarterlr,  Muno 
toplo  and  oeetlon  number. 


328  Appelultb  Courts  of  Illinois. 


Thtt  People  t.  Feldman,  194  111.  Apq.  32t. 


The  People  of  the  State  of  Illinois,  DefeHdaHt  in 
Error,  t.  Louis  H.  Feldman,  Plaintilf  in  Error. 

Gen.  No.  20,418.    (Not  to  be  reported  in  full.) 

Brror  to  the  Criminal  Court  of  Cook  county;  the  Hoil  Chaslxs 
M.  Walkek,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
June  17t  1915. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  Louis  H.  Feldman  for  receiving  stolen  prop- 
erty.   From  a  judgment  of  guilty,  defendant  appeals. 

The  only  witness  who  testified  to  facts  of  any  im- 
portance was  the  alleged  accomplice,  Mike  Steneen. 
He  testified  in  substance,  as  follows:  That  he  was  a 
tailor  and  was  employed  in  the  ** stock  room''  of  a 
wholesale  clothier  named  Strauss ;  that  he  knew  the  de- 
fendant, who  with  his  three  brothers,  kept  a  dry-goods 
and  clothing  store  on  Twelfth  street,  near  Halsted,  in 
Chicago ;  that  on  the  last  Sunday  in  June,  1913,  he  went 
to  Feldman 'a  store  with  a  friend,  who  was  * 'going  to 
the  old  country,''  to  buy  the  latter  a  suit  of  clothes; 
that  defendant  waited  on  them ;  that '  *  during  the  buy- 
ing,'' Stenzen  told  the  defendant  that  he  was  a  tailor 
and  worked  in  the  stock  room  ''over  at  Strauss';" 
that  defendant  then  took  him  aside  and  said  to  him: 
"Can't  you  bring  me  some  goods?  I  could  pay  you 
and  you  could  make  extra  money,  besides  your  wages  ;'* 
that  defendant  also  said  that  he  would  pay  "$3  for  each 
suit;"  that  Stenzen  "didn't  promise  to  bring  him," 
but  went  home  thinking  about  it,  and  on  Sunday,  July 
13,  1913,  he  stole  from  the  stock  room  seven  yards  of 
blue  serge,  in  two  pieces  of  three  and  one-half  yards 
each,  worth  $3.50  or  $4  a  yard ;  that  he  took  these  pieces 
to  the  store  of  Feldman  Brothers,  where  he  met  the 
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defendant,  who  said :  **  You  brought  something!  Come 
in ; ' '  that  defendant  took  him  into  the  cutting  room  on 
the  gecond  floor,  where  they  met  the  defendant's  broth- 
er, Morris  Feldman ;  that  after  talking  a  moment  with 
his  brotiier,  the  defendant  said :  *  *  Give  me  the  pack- 
age, ' '  opened  it  and  looked  at  the  goods ;  that  Morris 
Feldman  said :  ' '  How  much  do  you  want ; ' '  that  Sten- 
zen  replied:  ''Louis  Feldman,  he  offered  me  $3  for 
each  three  and  a  half  yard ; ' '  that  Morris  replied :  * ' '  I 
won't  pay  $3  for  three  yards  and  a  half,  because  I  know 
the  goods  is  stolen ; ' '  that  finally  they  paid  him  $5  for 
the  seven  yards,  or  $2.50  for  each  suit;  that  on  July 
31,  1913,  he  stole  another  piece  of  blue  serge  of  the 
same  size — ^three  and  a  half  yards — worth  $3  a  yard, 
from  the  cutting  room  of  Strauss,  and  sold  it  to  the 
defendant  for  $3 ;  that  in  each  of  these  cases,  the  de- 
fendant paid  him  by  check;  that  when  he  and  the  de- 
fendant were  arrested,  on  August  5,  1913,  the  police 
oflScers  asked  the  defendant  if  he  knew  Stenzen,  and 
defendant  replied  that  he  never  saw  him  before,  where- 
upon Stenzen  told  the  officers  to  look  at  defendant's 
check  books,  which  they  did  and  found  the  stubs  of  two 
checks  for  $3  each,  payable  to  Stenzen,  The  other 
two  witnesses  called  by  the  State  merely  testified  that 
when  defendant  was  arrested,  he  at  first  denied  any 
acquaintance  with  Stenzen,  but  when  shown  the  stubs 
in  the  check  book,  admitted  (as  one  witness  testified) 
that  he  ''might  have  bought  goods  from  him,"  or  (as 
the  other  testified)  that  he  "might  have  paid  him  those 
checks. ' ' 

The  evidence  of  these  three  witnesses  constituted  the 
whole  case  for  the  prosecution.  The  defendant  called 
eighteen  witnesses,  of  whom  eight  testified  that  defend- 
ant had  always  borne  a  good  reputation.  The  defend- 
ant testified  positively  that  he  never  saw  Stenzen  until 
the  day  he  was  arrested ;  that  he  never  had  acquaint- 
ance with  Stenzen,  and  that  Stenzen  had  never  sold 
him  any  goods.    The  defendant's  brother  Morris  Feld- 
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man,  testified  that  he  was  the  buyer  for  the  firm  of 
Feldman  Brothers ;  that  he  bought  the  goods  in  ques- 
tion from  Stenzen;  that  Stenzen  introduced  himself 
as  a  jobber,  presenting  his  business  card  which  was ' 
offered  in  evidence,  and  which  read:  '*M.  Stenzen, 
Jobber  in  Woolens  &  Tailors  Trimmings,  822  E.  63rd 
Street,  Chicago;"  that  Stenzen  represented  that  he 
had  for  sale  three  bolts  of  cloth,  containing  one  hun- 
dred and  forty  or  one  hundred  and  fifty  yards  in  all, 
of  which  he  had  a  sample  with  him,  containing  a  little 
over  three  yards;  that  the  cloth  was  worth  $1.40  to 
$1.50  a  yard,  subject  to  a  discount  of  *^ten  per  cent, 
thirty  days ; ' '  that  the  defendant,  Louis  Feldman,  was 
not  present  at  the  time;  that  he  (Morris)  agreed  to 
buy  the  cloth  at  $1.22V2  per  yard  and  Stenzen  agreed 
to  deliver  the  same  in  two  days;  that  he  also  bought 
the  sample  for  $3;  that  a  piece  of  that  size  is  worth 
less  than  in  the  bolt;  that  he  directed  the  cashier  to 
give  Stenzen  a  check  for  the  $3,  which  was  done,  where- 
upon Stenzen  asked  for  the  money,  and  it  was  given 
him  upon  his  indorsing  the  check.  The  testimony  of 
Morris  Feldman  as  to  the  business  card  and  the  check 
was  fully  corroborated  by  the  cashier.  The  evidence 
of  the  other  witnesses  tended  to  contradict  Stenzen  *s 
evidence  in  several  minor  details. 

Daniel  L.  Ceuioe  and  A.  S.  Langillb,  for  plaintiff 
in  error ;  Daniel  L.  Cruice,  of  counsel. 

Maclay  Hoyne,  for  defendant  in  error. 

Mr.  Presiding  Justice  Fitoh  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.    Cbiminal  law,  t  174* — what  weight  given  te%timony  of  accom- 
plice.   A  conyictlon  may  be  Bustalned  upon  the  unsupported  testt- 

•flee  Illinois  Note*  Dlv«it,  Vole.  XI  to  XV,  and  Oumalativa  Quarterly, 
topic  and  KecUon  numbor. 
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mony  of  an  accomplice,  but  such  evidence  Is  of  doubtful  Integrity, 
and  must  be  received  with  extreme  caution. 

2.  Rkchving  stolen  goods,  S  9* — when  conviction  not  sustained. 
The  guilt  of  a  defendant  who  had  been  charged  with  receiving 
stolen  property,  held  not  to  have  been  established  beyond  a  rea- 
sonable doubt 


H.  Wold^  Defendant  In  Error,  t.  Pilsen  Foundry  & 

Iron  Works,  Plaintiff  In  Error. 

Gen.  No.  20,431.    (Not  to  be  reported  In  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frank  H. 
Qbaham,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Af&rmed.  Opinion  filed  June  17,  1915. 
Rehearing  denied  July  3,  1915. 

Statement  of  the  Case. 

Acition  by  H.  Wold  against  Pilsen  Foundry  &  Iron 
Works  to  recover  damages  to  the  personal  property 
of  the  plaintiff  caused  by  the  collapse  of  an  unfinished 
building,  for  which  defendant  had  the  contract  for  the 
iron  work,  but  had  sublet  the  same. 

The  roof  of  the  building,  which  had  only  one  story, 
was  constructed  of  iron  trusses  and  cement,  the  trusses 
resting  upon  the  walls  of  the  building.  There  was 
evidence  tending  to  prove  that  the  walls  were  defect- 
ively designed  and  constructed,  were  not  of  sufficient 
thickness  to  hold  up  the  roof,  and  that  just  before  the 
iron  trusses  were  placed  in  position,  the  walls  were 
so  much  out  of  plumb  that  it  was  necessary  to  '  *  shore 
up'*  the  same.  The  defendant  furnished  the  iron  for 
the  trusses,  and  sublet  to  another  contractor  the  work 
of  putting  them  in  place.  This  work  was  done  as  pro- 
vided by  the  plans  and  specifications,  and  was  finished 
about  ten  days  before  the  accident.  On  the  day  before 
the  accident,  however,  it  was  discovered  that  one  of 

•S99  nilBoli  Notes  IMgMt,  ToU.  XI  to  XV,  and  Cmnnlattve  Qnartorlj. 
tople  tad  ■ectlon  number. 
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the  trusses  was  bent  or  *' kinked''  at  the  top,  and  the 
architect  notified  the  defendant  that  it  must  be  straight- 
ened at  once.  Defendant  sent  two  of  its  own  men  to  the 
buildiixg  for  that  purpose.  The  men  worked  about  two 
hours,  and  loosened  certain  of  the  *  *  tie  rods ' '  aad  tight- 
ened others,  and  put  in  two  new  ''tie  rods"  to  hold  the 
bent  truss  in  its  proper  position.  A  few  minutes  after 
this  was  done,  the  whole  building  collapsed,  the  north, 
south  and  west  walls  falling  outward,  and  the  roof  fall- 
ing to  the  ground,  so  that  a  horse  belonging  to  the- 
plaintiff  was  killed  by  the  falling  roof,  and  some  of  his 
personal  property  destroyed.  Several  expert  witnesses 
testified  that,  in  their  opinion,  the  collapse  of  the  build- 
inging  was  due  not  only  to  defects  in  the  design,  ia  the 
construction  and  in  the  workmanship  upon  the  Walls, 
but  also  to  the  fact  that  just  before  the  accident  one  of 
the  trusses  was  moved  by  defendant's  workmen.  One 
of  such  witnesses  testified  that  the  movement  of  the 
bent  truss  was  a  ''contributing  factor"  in  the  collapse 
of  the  building.  The  architect  testified  that,  in  his 
opinion,  the  cause  of  the  falling  of  the  building  was  the 
loosening  of  the  tie  rods  on  the  bent  truss.  In  addition 
to  this  proof  as  to  the  causes  of  the  accid^t^  theire 
was  evidence  tending  to  prove  that  'the  removal  of  such 
tie  rods  weakened  the  whole  roof  structure,  and  that 
the  act  of  defendant's  workmen  in  removing  the  same, 
under  the  circumstances  shown  in  this  case,  was  an  act 
of  negligence  on  the  part  of  defendant  without  which 
the  accident  would  not  have  occurred.  There  was  some 
evidence,  also,  tending  to  prove  that  defendant's  work- 
men used  a  block  and  tackle  in  their  work,  and  that  the 
use  of  such  means  of  straightening  the  roof  truss,  un- 
der the  circumstances  in  evidence,  was  an  act  of  neg- 
ligence proximately  contributing  to  cause  the  accident. 

George  H.  Mason,  for  plaintiff  in  error. 

Joel  C.  Carlson,  for  defendant  in  error. 
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Mb.  Presiding  Justice  Fixoh  delivered  the  opinion 
of  the  court. 

Abstract  ^f  tke  Deeislon. 

1,  Nbolioenge,  S  11* — when  concurrent  liability  of  an0tfiefr  no 
defense.  It  1b  no  defense  to  an  action  for  damages  to  personal 
property,  of  another,  incurrefl  as  a  result  of  the  falling  of  an  un- 
finished building,  that  persons  other  than  the  defendant,  who  had 
the  co(ntra<!t  for  the  iron  work  only,  may  have  been  equally  liable 
with  the  defendant  for  negligently  causing  the  injury  complained 
of. 

2.  NeoEJomvcis,  |  84*-*-M?ltcn  negligence  shown  in  fall  of  troK.,  Eti- 
dence  in  an  action  for  damages  against  a  contractor  for  Injuries 
sustained  as  a  result  of  the  falling  of  an  unfinished  building,  al- 
leged to  have  been  due  to  defective  steel  work,  examined  and  held 
to  establish  neglijgence  upon  the  part  of  such  contractor. 


M.  E.  Sutker,    Defendant  In  Error,  t.  United  States 
Tent  &  Awning  Company,  Plaintiff  in  Error. 

Gen.  No.  20,433.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  €k>iirt  of  Chicago;  the  Hon.  FmD  C.  Hbi., 
Jaflge,  iMsldiBg.  Heard  in  tbe  Branch  Appellate  Oonrt  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  June  17,  18^U. 

Statement  of  the  Case. 

AcfUon  by  M.  E.  Sutker  against  the  United  States 
Tent  &  Awning  Company  to  recover  for  the  amount 
alleged  to  be  due  plaintiff  for  electrical  work  and 
materials  furnished  to  the  defendant,  partly  on  a 
written  contract  and  partly  on  oral  contracts. 

Ftom  a  judgment  for  plaintiff,  defendant  appeals. 

LiTzoENOBR,  McQttbn  &  Rsm,  for  plaintiff  in  error; 
Leokabd  C.  Beid,  of  counsel. 

«0M  BHnoto  yotoa  DitfMi,  Tolih  ZI  to  XT,  mad  OvmelfttlTe  ^iMWlerlr,  MHue 
topic  and  goctlon  mmbor. 
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Beerly  v.  Globe  Indemnity  Co.  of  N.  T.,  194  111.  App.  334. 

RiTTENHOusE  &  Beilman,  for  defendant  in  error; 
John  J.  Beilman,  of  counsel. 

Mb.  Presiding  Justice  Pitch  deliver-ed  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Assumpsit,  action  of,  §  66* — when  evidence  sustains  recovery. 
Evidence  in  an  action  to  recover  for  electrical  work  done  and 
materials  furnished  to  defendant,  partly  on  a  written  contract  and 
partly  on  oral  contracts,  held  sufQcient  to  sustain  a  verdict  for 
plaintiil. 


GustaT  E.  Beerly,  Administrator,  Defendant  in  Error, 
Y.  Globe  Indemnity  Company  of  New  Tork,  Flain- 
tifr  in  Error. 

Gen.  No.  20,469.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robebt  H. 
SooTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  June  17,  1915.  Re- 
hearing denied  July  3,  1915. 

Statement  of  the  Case. 

Action  by  Gustav  E.  Beerly,  administrator  of  the 
estate  of  Anna  Zabelle  Gurinian,  deceased,  against  the 
Globe  Indemnity  Company  of  New  York,  a  corpora- 
tion, upon  an  alleged  compromise  agreement  for  the 
payment  of  damages  for  the  death  of  deceased. 

From  a  judgment  for  plaintiff,  defendant  appeals. 

The  deceased  met  her  death  by  being  run  over  by 
an  automobile  belonging  to  one  Herman  Mollner,  who 
carried  an  insurance  policy  issued  by  the  Globe  Indem- 

•8ee  nitiuil*  Note!  DlgMt,  Vols.  XI  to  XT,  And  CuniiUtlTa  <|iiarterlj,  mrnrn 
tople  and  tectioii  nnmber. 
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nity  Company,  in  which  that  company  agreed  to  in- 
demnify MoUner  **  against  loss  from  the  liability 
imposed  by  law  upon  the  assured  for  damages  as  a 
result  of  the  ownership,  maintenance  or  use"  of  his 
automobile,  *'on  account  of  bodily  injuries,  including 
death,  at  any  time  resulting  therefrom,  accidentally 
suffered  or  alleged  to  have  been  suffered  by  any  per- 
son or  persons."  By  other  provisions  of  the  policy, 
the  indemnity  company  agreed  to  make  such  investiga- 
tion of  accidents,  and  to  undertake  such  negotiations 
or  make  such  settlements  '*of  any  claims  made,"  as 
the  company  might  deem  advisable,  and  to  defend  all 
suits  brought  against  MoUner,  / '  even  if  groundless, ' ' 
in  the  name  and  on  behalf  of  the  insured. 

During  the  year  following  the  accident,  negotiations 
for  a  settlement  of  the  plaintiff's  claim  against  MoU- 
ner were  had  between  the  administrator  and  C.  S. 
Watson,  the  ''superintendent  of  the  western  claim  de- 
partment" of  the  defendant  company.  The  plaintiff 
testified  that  on  November  17, 1913,  as  a  result  of  such 
negotiations,  Watson  offered,  on  behalf  of  the  in- 
demnity company,  to  pay  him  $875  in  settlement  of 
his  claim,  and  that  he  then  and  there  accepted  the 
offer.  Watspn  testified  that  he  never  offered  the 
plaintiff  more  than  $750;  that  he  intimated  the  com- 
pany might  pay  $875,  but  that  plaintiff  demanded 
$1,000,  and  that  no  agreement  was  reached.  No  suit 
against  MoUner  was  brought  by  the  plaintiff,  and  a 
few  days  after  the  one-year-statute  of  limitations  had 
run,  Watson  called  the  plaintiff  by  telephone  and  told 
him  that  as  no  suit  had  been  brought  within  a  year, 
the  company  withdrew  its  offer  and  declined  to  pay 
anything.  Thereupon,  this  suit  was  brought  to  re- 
cover the  amount  which  the  plaintiff  claimed  the  de- 
fendant agreed  to  pay. 

ZiMMEBMANy  Mtebs  akd  Gabbett,  f or  plaintiff  in 
error. 
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JoHK  B.  HEiNBMAKNy  f OF  defendant  in  error ;  Lbwis 
BiNAKEBy  of  counsel.     * 

Mb.  PBBsmiNa  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.      COMPBOMISE    AND    8ETTLEBCENT,     }     16* — WhCfl    CVidenC^    8hOU)8 

agreement  to  compromise.  Evidence  in  an  action  by  the  adminla- 
trator  of  the  estate  of  one  who  was  killed  by  being  run  orer  by  an 
automobile,  against  an  indemnity  insurance  company  on  an  al- 
leged settlement  made  by  the  superintendent  of  one  of  its  division 
claim  departments,  the  administrator  claiming  that  an  agreement 
for  settlement  was  made^  and  the  superintendent  denying  that 
any  agreement  was  reached,  held  to  sustain  a  finding  that  such 
agreement  was  made. 

2.  CoMPBOMiSB  AKD  SETTLBMENT,  |  5* — v)he%  con$ideratio»  suffi- 
cient to  support  promise.  The  compromise  of  a  doubtful  right, 
where  there  is  neither  actual  nor  constructive  fraud,  and  the  par- 
ties act  in  good  faith,  in  sufficient  consideration  to  support  a  prom- 
ise although  the  one  party  may  have  really  had  no  claim. 

3.  CoMPBOMiSB  AKD  SETTLEMENT,  S  4* — tchcn  Superintendent  of 
claim  department  has  authority.  Where  a  superintendent  of  a  di- 
vision of  the  claim  department  of  an  indemnity  company  is  clothed 
with  apparent  authority  to  settle  any  claim  covered  by  its  insur- 
ance policies,  the  company  fs  liable  upon  a  compromise  agreement 
effected  by  him. 


Teresa  Scola  and  Beatrice  Reola,  Defendants  in  Error^ 
Y.  Lnlgi  Scola,  Plaintiff  in  Error. 

Oen.  No.  20,482.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K.  Pbindi- 
viLLE.  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  June  17,  1915. 
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Seola  •t  al.  v.  Qcolm,  194  111.  ApiK  tU. 

Statement  of  the  Case* 

Action  in  attachment  by  Teresa  and  Beatrice  Scola 
against  Luigi  Scola.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

On  the  next  day  after  this  judgment  was  entered, 
the  defendant  appeared  in  court  by  counsel  and  moved 
to  vacate  the  judgment,  and  it  was  then  ordered  that 
the  judgment  be  opened,  and  that  leave  be  given  to  the 
defendant  **to  make  his  defense,"  the  judgment  to 
stand  as  security.  At  the  same  tirne^  on  defendant's 
motion,  it  was  ordered,  '^that  the  plaintiffs  file  a  state- 
ment of  claim  herein"  within  five  days.  In  response 
to  this  rule,  the  plaintiffs  filed  a  **bill  of  particulars," 
stating,  in  substance^  that  the  '^  amount  claimed  by 
them  was  for  money  earned  by  one  of  the  plaintiffs, 
Beatrice  Seola,  and  her  sister,"  which  money  was 
"handed  by  plaintiffs  to  their  mother,  Teresa  Scola, 
every  week  or  every  pay  day  for  safe-keeping;"  that 
said  Teresa  Scola  kept  it  on  her  person  until  she  be- 
came paralyzed,  '* about  two  years  ago,"  when  it  was 
decided  to  place  the  money  in  a  safe  deposit  vault,  of 
which  the  defendant,  who  is  the  husband  of  Teresa 
Scola,  *  *  kept  the  keys ; ' '  that  said  defendant  has  been 
unable  to  work  for  twelve  years,  and  has  been  support- 
ed by  his  daughters ;  that  on  April  14,  1913,  defendant 
went  to  the  safe  deposit  box  and  took  the  money, 
** which  was  the  property  of  his  daughters,"  amount- 
ing to  $2,500,  and,  without  the  knowledge  of  his  family, 
deposited  $1,900  thereof  with  Parisi,  with  instructions 
to  send  it  to  Italy,  forwarded  $300  himself  to  Italy, 
and  used  the  remainder  to  buy  his  steamship  ticket  to 
Italy,  and  **for  exchange  into  Italian  currency;"  that 
after  defendant's  departure,  ''plaintiffs  learned  about 
his  scheme,  and  notified  Mr.  Parisi  that  the  money 
which  he  had  in  his  possession  was  their  money,"  and 
that  they  would  hold  him  liable  for  the  same. 

Bbown  &  Navigato,  for  plaintiff  in  error. 

Vol.  CXCIV  22. 
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Boola  et  aL  y.  Sccto,  194  IlL  App.  836. 

Caibou  GiGUom^  for  defendants  in  error. 

Mb.  Pbesiding  Jubtiob  B^oh  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Pleading,  S  334* — when  hill  of  particulars  not  a  pleading,  A 
bill  of  particulars,  not  attached  to  a  declaration  or  statement  of  a 
claim,  but  filed  afterwards  in  compliance  with  a  rule  entered  upon 
the  plaintifTs  to  file  such  a  bill,  is  not  a  pleading. 

2.  Appeal  and  ebbob,  t  747* — tohen  hill  of  particulars  not  part  ot 
record,  A  bill  of  particulars  filed  in  compliance  with  a  rule  to  file 
such  bill,  and  not  mentioned  in  a  bill  of  exceptions,  is  not  a  part 
of  the  record. 

3.  Appeal  and  ebbob,  S  1593* — when  statement  ot  claim  cured 
hy  finding  and  judgment.  Where  no  objection  to  a  statement  of 
claim  is  made  until  after  Judgment,  and  such  statement  of  claim 
contains  terms  sufficiently  general  to  include,  by  fair  and  reason- 
able intendment,  any  matter  necessary  to  be  proved,  and  without 
proof  of  which  no  finding  or  Judgment  could  have  been  entered,  the 
want  of  an  express  averment  of  such  matter  in  the  pleading  is 
cured  by  the  finding  and  Judgment 

4.  Municipal  Ck)UBT  of  Chicago,  S  13* — when  statement  of  claim 
sufficient.  A  statement  of  claim  in  attachment  action  held  to  con- 
tain terms  sufficiently  general  to  include,  by  fair  and  reasonable 
intendment,  an  averment  that  the  money  taken  by  the  defendant 
belonged  to  the  plaintiffs  at  the  time  of  suit 

5.  Appeal  and  ebbob,  S  1303* — when  evidence  presumed  to  sus- 
tain judgment.  In  the  absence  of  any  bill  of  exceptions  containing 
the  evidence  heard  by  the  trial  court,  it  will  be  presumed,  upon 
appeal  or  error,  that  the  evidence  was  sufficient  to  sustain  the  Judg- 
ment. 


*8ee  Illinois  Notes  IMgMt,  Vols.  XI  to  XT,  mmI  Cnmnlatlvo  Quarterly, 
toplo  and  section  number. 


Chicago — Fiest  District — June,  1915.        339 


Gellebter  et  al.  y.  First  Nat.  Bank  of  Chicago,  194  111.  App.  339. 


Dayld  Gellebter  and  Samnel  Woskow,  trading  as 
Gellebter  &  Woskow^  Defendants  In  Error^  t.  First 
National  Bank  of  Chicago,  Plaintiff  In  Error, 

Gen.  No.  20,497.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
WnxjAMB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October^term,  1914.    Affirmed.    Opinion  filed  June  17,  1915. 

Statement  of  the  Case. 

Action  by  David  Geliebt^r  and  Samuel  Woskow, 
trading  as  Geliebter  &  Woskow  against  the  First 
National  Bank  of  Chicago  upon  checks  certified  by  the 
defendant.  From  a  judgment  for  plaintiffs,  defendant 
appeals. 

Jacob  Doppelt  entered  into  two  contracts  for  the 
purchase  of  real  estate  from  one  Eusnak,  each  of  which 
contracts  recited  that  the  purchaser  had  deposited  with 
Geliebter  &  Woskow  the  sum  of  three  hundred  dollars 
as  earnest  money,  to  be  held  by  them  for  the  mutual 
benefit  of  the  parties  concerned,  and  that  if  the  pur- 
chaser should  fail  to  perform  his  part  of  the  contract, 
such  earnest  money  should  be  retained  by  the  vendor 
as  liquidated  damages.  Doppelt  gave  the  two  checks 
in  question  to  Geliebter  &  Woskow  instead  of  money, 
and  they  presented  the  checks  to  the  bank.  The  bank 
certified  them,  but  refused  to  pay  them  because  pay- 
ment had  been  stopped  by  Doppelt.  .  Geliebter  & 
Woskow  then  brought  suit  against  the  bank,  whereup- 
on Doppelt  filed  his  bill  in  equity  in  the  Superior 
Court  to  enjoin  the  collection  of  the  checks,  making 
the  bank,  Eusnak,  Geliebter  and  Woskow  parties  de- 
fendant thereto.  A  temporary  injunction  was  issued 
restraining  the  payees  of  the  checks  from  further  pros- 
ecuting their  suit,  and  after  answers  were  filed  and  a 
hearing  had  before  a  master,  a  decree  was  entered  in 
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accordance  with  the  prayer  of  the  bill,  from  which  de- 
cree Geliebter  &  Woskow  prosecuted  an  appeal  to  the 
Appellate  Court  of  this  district.  The  Appellate  Court 
reversed  and  remanded  said  decree,  with  directions  to 
dismiss  the  bill  for  want  of  equity.  Doppelt  v.  ix^lieb' 
^  ter,  173  HL  App.  634.  The  bill  was  so  dismissed,  and 
thereup|on  this  suit  was  brought.  The  Appellate  Court 
held  that  Doppelt,  without  any  sufficient  excuse,  failed 
to  perform  his  part  of  either  oi  said  contracts,  and  for 
that  reason  the  earnest  money  alleged  by  the  contracts 
to  have  been  deposited  with  Geliebter  &  Woskow  had 
become  forfeited  as  liquidated  damages. 

Thompson,  Clabk  &  Stevenson,  for  plaintiff  in  er- 
ror. 

Mather  &  Hutson,  for  defendants  in  error;  Wil- 
liam A.  Sheehan,  of  counsel. 

Mb.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelsfon. 

1.  JvDQMSST,  f  613  • — When  qiAestion  res  ad  judicata.  The  ques- 
tion as  to  whether  the  act  of  one  holding  as  escrow,  checks  given  in 
the  course  of  the  making  of  contracts  for  the  purchase  of  real  estate 
as  earnest  money,  In  getting  them  certified,  was  a  fraud  upon  the 
ground  that  the  delivery  of  them  was  conditional  and  that  there 
was  an  understanding  between  the  maker  and  the  escrow  holders 
that  they  should  be  held  by  the  escrow  holders  without  being 
certified  or  cashed,  in  lieu  of  money,  is  res  judicata  where  the 
Appellate  Court  had  already  decided  in  an  action  by  the  maker 
against  the  other  party  to  the  contract  the  bank,  and  the 
escrow  holders  to  enjoin  collection  of  the  checks,  that  the  maker, 
without  sufficient  excuse,  failed  to  perform  his  part  of  the  contract, 
and  for  that  reason  the  earnest  money  deposited  with  the  escrow 
had  been  forfeited  as  liquidated  damages. 

2.  EscBows,  S  !• — what  is  duty  of  holder  as  to  checks.  It  is  the 
duty  of  an  escrow  holder  to  collect  the  money  due  upon  checks 
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depoBUed  \^ith  httt  as  money,  and  bold  the  inroceeda,  inetead  eC  the 
checks. 

3.  fiscBOWs,  §  1* — wJiat  unnecessary  to  prove  in  action  by  holder. 
It  Is  noft  necessaty  that  an  escrow  holder,  who  Is  suing  a  hank 
upon  certified  checks  deposited  with  such  escrow  holder  as  earnest 
mosey*  in*  lien  of  the  actual  cash,  in  the  course  of  the  making  of 
a  contract  for  the  sale  of  real  estate,  aver  and  prove  a  considera- 
tion, as  a  prima  faoie  case  is  made  out  hy  offering  the  checks  in 
evidence  and  proving  the  signatures. 

4.  Escrows,  f  12* — who  has  burden  of  proving  failure  of  consid- 
eratioit^  The  burden  lies  upon  the  defendant,  fk  an  action  by  an 
epcrow  holder  against  a  bank  u|>on  certified  checks,  to  establish 
want  or  failure  of  consideration  by  competent  evidence. 

6.  Escrows,  S  1* — when  evidence  sTioios  consideration.  A  con- 
sideration for  the  giving  of  checks  deposited  with  plaintifTs  as  es- 
crow holders  and  subsequently  certllQed  hy  defendant  bank,  held 
established  by  a  contract  for  the  sale  of  real  estate,  reciting  that 
the  purchaser  had  deposited  with  the  escrow  holder  a  certain  sum 
as  earnest  money  to  be  held  for  the  mutual  benefit  of  both  parties 
concerned,  and  that,  if  the  purchaser  should  fail  to  perform  his 
agreement,  such  earnest  money  should  be  retained  by  the  vendor 
as  liquidated  damages,  in  the  absence  of  evidenos  tending  to  ptGte 
a  Mibsetuent  faihire  of  censidenition. 


John  T.  Byrnes,  Administrator,  Appellee,  y.  Solomon 

Zemoan,  Appellant. 

Gen.  No.  20,610.    (Not  to  be  reported  fn  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gem  MILL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
June  17,  191S. 

Statement  of  the  Case. 

Action  by  John  T.  feyrnes,  as  administrator  of  the 
estate  of  Daniel  Byrnes,  deceased,  against  Solomon 

Zemo&n   for   attorney's   fees   alleged   to   have   been 

•  - 
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earned  by  the  plaintiff's  intestate.  The  defendant 
filed  an  affidavit  of  merits,  stating  that  the  services 
had  been  paid  for  during  the  lifetime  of  the  deceased, 
and  also  that  the  deceased  was  indebted  to  the  defend- 
ant for  money  loaned.  On  May  5,  1914,  the  case  was 
called  for  trial  in  the  absence  of  the  defendant  and  a 
judgment  rendered  against  him  for  the  amount 
claimed.  The  next  day  the  defendant  moved  to  vacate 
the  judgment  and,  in  support  of  his  motion,  filed  sev- 
eral affidavits,  showing  that  defendant  had  a  meritori- 
ous defense  to  the  plaintiff's  claim;  and  also  stating, 
in  substance,  that  before  the  opening  of  court  on  the 
day  the  judgment  was  rendered,  the  defendant  and  a 
man  from  the  office  of  the  defendant's  attorney  went 
to  the  court  room  and  told  the  clerk  of  the  court  that 
defeadant's  attorney  was  actually  engaged  in  the  trial 
of  a  case  in  another  court  of  record  and  would  be  so 
engaged  all  that  day.  The  affidavits  also  showed  that 
defendant's  attorney  was  in  fact  so  engaged  all  that 
day.  The  defendant  asked  the  clerk  whether  it  would 
be  necessary  for  him  to  remain,  to  which  the  clerk  re- 
plied in  the  negative,  saying  that  the  case  would  be 
passed  if  reached  for  trial  on  that  day.  The  motion  to 
vacate  was  denied  and  the  defendant  brings  error. 

Daniel  S.  Wentworth,  C.  A.  Coolidgb  and  David  B. 
Maloney,  for  appellant. 

John  T.  Bybnes,  for  appellee. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Judgment,  §  2S^*—rwhen  vacated  because  of  absence  of  defendant 
and  his  counsel.  Where,  before  the  opening  of  court  on  the  day 
set  for  the  trial  of  a  case  in  the  Municipal  Court  of  the  city  of 

*Hee  niinolB  Notes  Dl«:«Bt,  Volt.  XI  to  XY,  and  CamnUitlTe  Qniirtarly,  saune 
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Chicago,  the  defendant  informed  the  clerk  that  his  attorney  was 
actually  engaged  in  the  trial  of  a  cause  in  a  court  of  record  and 
was  told  hy  the  clerk  that  he  need  not  remain  as  his  case  would 
be  passed  when  called,  but  instead  a  Judgment  was  rendered  for 
the  plaintiff  in  the  absence  of  the  defendant  or  his  counsel,  held 
that  the  judgment  should  have  been,  vacated  on  the  defendant's 
showing  of  the  facts  and  filing  an  aflEldavit  of  merits. 


8.  J.  Ostrowskl,  Plaintiff  in  Error,  y.  Annie  Ozarnik, 

Defendant  in  Error. 

Gen.  No.  20,608.    (Not  to  be  reported  in  full.) 

£2rror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fred  C. 
Hnx^  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  June  17,  1915. 
Rehearing  denied  July  8,  1916. 

Statement  of  the  Case. 

Action  by  S.  J.  Ostrowski  against  Annie  Czamik  to 
recover  a  commission  for  procuring  a  purchaser  for 
real  estate.  Judgment  was  rendered  for  the  defend- 
ant, and  the  plaintiff  brings  error. 

The  evidence  showed  that  while  the  property  in 
question  was  listed  with  the  plaintiff,  he  was  not  the 
exdusive  agent,  but  that  other  brokers  were  also  en- 
deavoring to  effect  a  sale ;  that  in  February,  1914,  the 
property  was  sold  by  the  defendant  to  Mr.  and  Mrs. 
John  Polcyn  jointly.  The  defendant  testified  that  the 
sale  was  made  **from  the  outside,'*  meaning  through 
brokers  other  than  the  plaintiff;  that  in  January, 
1914,  an  employee  of  the  plaintiff  took  Mrs.  Polcyn  to 
see  defendant's  property,  but  they  did  not  at  that  time 
see  the  defendant;  that  the  plaintiff  then  notified  the 
defendant  personally  and  by  two  letters,  one  in  Eng- 
lish and  the  other  in  Polish,  that  the  property  had  been 
submitted  to  Mrs.  Polcyn.    One  of  the  letters  stated 
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that  the  plaintiff  showed  Mrs.  Polcyn  only  the  **  out- 
side'* of  the  property,  and  that  she  **  refused  to  step 
inside/*  The  plaintiff's  employee  testified  that  Mrs 
Polcyn  told  him  she  had  seen  the  property  bef ore,  and 
the  defendant  testified  that  Mrs.  Polcyn  had  beon  in- 
troduced to  her  by  another  real  estate  man  in  Decem- 
ber, 1913.  There  was  no  evidence  tending  to  prove  that 
the  visit  of  Mrs.  Polcyn  to  defendant's  premises,  in 
company  with  the  plaintiff  *s  employee,  either  brought 
about  or  had  anything  to  do  with  bringing  about  the 
sale  that  was  finally  made. 

R.  F.  Welzant  and  David  B.  Malonby,  for  plaintiff 
in  error;  Daniel  S.  Wbntwobth,  of  counaol. 

Ajjbevt  H.  Mbadb,  for  defendant  in  error. 

Mb.  Presiding  Justice  Fitoh  delivered  the  opinion 
of  the  court. 

Abstract  of  the  I>ecision. 

1.  Bbokebs,  §  37* — when  broker  entiiUd  to  eompensQH(m,  Wli^re 
r«al  estate  was  listed  with  several  brokers,  one  of  them  canaot 
recover  compensation  if  it  does  not  appear  that  he  was  the  first  to 
call  the  purchaser's  attention  to  the  property,  or  that  his  oflortB 
contributed  to  the  consummation  of  the  sale. 

2.  Bbokebs,  |  77* — when  variance  btiv^een  plea4inff  and  vr^^t  i*^ 
action  /or  compensation.  A  broker  cannot  recover  ooxnpeikqatioa  for 
a  sale  of  real  estate  by  a  client  to  Mr.  and  Mrs.  John  Polcyn  Jointly, 
upon  an  averment  of  a  sale  to  John  Polcyn,  a  purchaser  procured 
by  the  plaintifP,  where  the  evidence  did  not  show  that  the  latter 
over  introduced  the  purchaser  to  the  defendant,  or  that  Mrs.  Polcyn, 
to  whom  the  plaintiff  showed  the  property,  acted  as  her  husband'e 
agent. 

3.  BsTOPPBL,  §  52*--Ho^e»  liahility  for  hroker'9  comnenwtion  cre- 
ated hy  admissions.  A  property  owner  held  not  estopped  from  de- 
nying that  the  plaintift  was  the  procuring  cause  of  a  sale  of  real 
estate,  by  saying  "all  right"  when  informed  by  a  person  whom  he 
did  not  know  was  an  employee  of  the  plaintiff,  that  he  would  have 
to  pay  the  latter  a  commission. 
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The  People  r.  Sdgliano,  194  IlL  App.  346. 


Tke  People  of  the  State  of  Illinois,  Befendaiit  in  Er> 
ror,  Y.  Alex  Seigliano,  PlaintilT  in  Error. 

Oen.  No.  90,697.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Ch abides  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  ldl4.    Affirmed.    Opinion  filed  June  17,  1915. 

Statement  of  the  Case. 

Alex  Scigliano  was  informed  against  and  convicted 
in  the  Municipal  Court  of  a  wilful  and  malicious  as- 
sault with  a  deadly  weapon  with  intent  to  inflict  a 
bodily  injury  upon  one  Francisco  Bitonda,  from  which 
the  defendant  prosecutes  a  writ  of  error. 

It  appeared  that  the  defendant  was  arrested  and 
taken  into  court  x)n  June  30,  1914,  when  an  informa- 
tion was  filed  against  him,  substantially  in  the  lan- 
guage of  the  statute ;  that  he  signed  a  written  waiver  of 
a  jury  trials  pleaded  not  guilty  to  the  information,  and 
was  at  once  tried  and  found  guilty.  He  subsequently 
made  a  motion  to  vacate  the  judgment  on  the  ground 
of  newly-discovered  evidence,  which  was  denied. 

The  defendant  was  represented  in  court  by  counsel. 
Before  he  waived  a  jury  he  was  advised  as  to  his 
right  to  a  jury  trial.  The  court  heard  tlie  testimony  of 
witnesses  and  arguments  of  counsel  before  conviction 
and  judgment.  The  motion  to  vacate  was  supported 
by  an  affidavit  of  the  prosecuting  witness,  stating  that 
on  account  of  misunderstanding  or  of  ignorance  on 
his  part,  he  failed  to  state  to  the  court  certain  circum- 
stances which  might  have  had  a  great  weight  before 
the  oDurt ;  that  the  facts  are  that  he  and  the  defendant 
were  old  friends ;  that  defendant  kept  a  grocery  store, 
and  the  witness  had  been  one  of  defendant 's  customers, 
but  had  ceased  buying  from  him ;  that  this  created  some 
bad  feeling,  which  was  so  aggravated  by  the  gossip  of 
other  persons  that  each  came  to  believe  the  other  was 
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criticising  him;  that  on  June  28, 1914,  while  the  witness 
was  passing  in  front  of  defendant's  store,  defendant 
called  him  and  began  to  ask  a  question;  that  the  wit- 
ness was  excited,  and  failed  to  answer,  but  placed  his 
hand  in  his  hip  pocket  to  get  his  pipe  and  proceed  on 
his  way,  when  the  defendant,  acting  under  the  im- 
pression that  the  witness  was  getting  his  pistol,  struck 
the  witness  with  a  knife,  causing  a  slight  wound. 
There  were  also  two  affidavits  of  bystanders  who 
briefly  state  that  they  witnessed  this  hip-pocket  in- 
cident. 

Cairoli  Gigliotti,  for  plaintiflF  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edwabd  E. 
Wii^oN,  of  counsel. 

Mb.  Pbesiding  Justice  B^tch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  CsiMiNAii  LAW,  §  506* — when  judgment  presumed  sustained  hy 
evidence.  In  the  absence  of  the  evidence  from  a  bin  of  exceptions, 
it  win  be  presumed  that  it  fuUy  Justified  the  finding  of  the  trial 
court. 

2.  CaiMiNAL  LAW,  §  357* — when  judgment  unll  not  be  vacated  for 
newly-discovered  evidence.  A  motion  to  vacate  a  Judgment  of  con- 
viction in  a  criminal  proceeding,  on  the  ground  of  newly-discovered 
evidence,  held  properly  denied,  where  it  did  not  appear  that  the 
defendant  did  not  have  knowledge  of  the  existence  and  materiality 
of  such  evidence  at  the  time  of  his  trial. 

3.  Criminal  law,  §  409* — when  sufp^ciency  o/  information  open  to 
review.    An  objection  to  the  form  of  and  signature  to  an  informa-* 
tlon  will  not  be  reviewed  on  writ  of  error  in  the  absence  of  a 
motion  to  quash  or  in  arrest  of  Judgment. 

4.  Criminal  law,  §  189* — when  arrest  and  triaj  on  same  day 
not  erroneous.  Where  a  person,  who  was  represented  by  counsel, 
was  arrested,  arraigned,  tried  and  convicted  on  the  same  day  of  a 
malicious  assault  with  a  deadly  weapon,  the  record  held  not  to 
show  that  he  did  not  have  a  fair  trial,  that  he  was  denied  the  fullest 
opportunity  to  present  his  defense,  or  that  he  was  deprived  of  any 
substantial  right. 

*S«e  IlUnoto  Not««  Di^ett,  Vols.  XI  to  XT,  and  CwaaitMw  Quarterlj,  tmm» 
toplo  md  section  number. 
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Tictor  Electric  Company^  Plaintiff  in  Error,  y.  Charles 

Miller,  Defendant  in  Error. 

Gen.  No.  19,199.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Reversed  and  remanded.  Opinion  filed 
June  17,  1915. 

Statement  of  the  Case. 

Action  in  the  Municipal  Court  of  Chicago  brought 
by  the  Victor  Electric  Company  against  Charles  Miller 
to  recover  the  price  of  an  electric  beer  pump  which 
the  plaintiff  alleged  the  defendant  purchased  from  it 
under  a  contract.  On  a  trial  before  the  court  without 
a  jury,  judgment  was  rendered  in  favor  of  the  defend- 
ant and  against  the  plaintiff  for  costs,  to  reverse 
which,  plaintiff  has  sued  out  a  writ  of  error.  The 
contract  sued  on  was  as  follows : 

'*  July  3d,  1912. 
Victor  Electric  Co., 

Chicago,  HI. 
Gentlemen : 

Please  send  me,  via  Chicago,  HI.,  the  following: 

One  Automatic  Electric  Beer  Pump  for  which  I 
agree  to  pay  you  the  sum  of  ninety  dollars  on^or  be- 
fore Sept.  2nd,  1912  from  time  current  is  in. 

It  is  further  agreed  tiiat  the  title  to  the  above  de- 
scribed goods  shall  remain  in  Victor  Electric  Company 
until  purchase  price  has  been  fully  paid  as  agreed,  and 
in  case  of  default  in  payment  for  thirty  days,  vendor 
shall  have  the  right  to  repossess  itself  of  said  goods. 

Charles  MnjLEE, 
5800  Ashland  Ave.' ' 

The  affidavit  of  merits  filed  by  defendant  set  forth 

that  plaintiff  agreed  to  deliver  and  completely  install 
the  beer  pump  on  or  before  July  3,  1912,  but  that  it 
made  no  effort  to  do  so  until  August  15th  thereafter; 
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and  that  on  July  15th  the  defendant  notified  the  plain- 
tiff that  because  of  its  failure  to  install  the  pump,  the 
defendant  had  no  use  of  it  an4  reQueated  ita  ren^val. 

The  evidence  showed  that  the  pianp  was  delivered 
July  9th,  wheu  the  ^efwda^t  signed  a^  memorandum 
acknowledging  its  receipt  in  good  order,  and  making 
a  paym,eat  of  ten  dollars  thereon ;  th^t  g,t  the  time  th^ 
pump  wajs  sold  there  was  no  wiring  i^  the  preouses  of 
defendant  to  which  to  connect  the  pump;  that  a  few 
days  after  the  delivery  of  the  pump,  defendant  called 
up  about  connecting  the  pump  anui  was  asked  whether 
the  wiring  tp  oarry  the  current  h^cl  been  inspected,  to 
which  defendant  replied  in  the  n,egative ;  whereupoii  he 
wa9  told  by  plaintiff  that  inspection  was  necessary, 
to  which  defendant  replied  * '  AH  right, ' '  that  he  would 
inform  plaintiff  when  th^  inspector  had  passed  upon 
the  work;  that  prior  to  the  time  of  this  conversation, 
plaintiff  had  called  up  the  Commonwealth  Edison 
Company  to  see  whether  or  not  any  service -had  been 
given  the  defendant;  that  it  had  never  been  notified 
that  the  defendant's  place  had  been  wired  for  current 
or  that  an  inspection  had  been  made. 

The  defendant  was  the  only  witnesa  in  his  behalf, 
and  he  testified  that  after  the  contract  was  signed, 
plaintiff's  representative  promised  that  he  would 
attend  to  everything  and  have  the  pump  ia  running 
order  within  a  week  at  the  longest ;  that  he  talked  with 
the  representative  of  the  plaintiff  two  weeks  after- 
wards and  was  told  that  an  inspection  would  have  to 
be  made  before  the  pump  could  be  set  up ;  that  the  last 
conversation  he  had  with  any  representative  of  plain- 
tiff took  place  on  the  first  of  August;  that  while  the 
Commonwealth  Edison  Company  was  to  put  the  cur- 
rent into  the  building,  plaintiff  was  to  attend  to  having 
it  done;  that  about  August  10th  defepdw^t  purchased 
a  pump  from  another  company,  and  that  he  thereafter 
signed  a  contract  with  the  Commonwealth  Edison  Cona- 
pany  for  the  installation  of  electric  current 
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Fbbsbuok  B.  Havxvy  for  plaintiff  in  error. 

EuosiTB  Husfi  wad  Victor  H  BsBii,  fbo:  ^f^Miast  in 
error. 

Mr.  JusncB  Pam  deliyered  the  opinion  of  tho  eoBrt. 

AbstFMt  of  the  Beeisloa. 

1.  Btidence,  §  S52* — when  contract  so  ambiguous  M  to  permit 
jNMBOl  empJanation  of  terms.  A  ooAtract  for  the  purchase  and  tn- 
sUlatlMi  of  a9  electric  beep  puiyp^  h^l^  wii  to  ambigi|Q«*  m  to 
p^nolt  U  to  be  sbowu  by  parol  that  the  seller  wa^  tq  aUeiv4  to 
pi^ttix^;;  electricity  into  the  vendee's  place  of  business. 

2.  Sales,  §  S^9* — sufficiency  of  evidence  to  justify  ju^ment  for 
defemktnt  in  action  for  price  of  chattel,  A  Jodgment  in  liftvor  of 
the  defendani  in  an  aotloa  to  reoover  the  price  of  an  eleatrio  beer 
povm  te  bQ  placed  to  the  defendivat'a  place  Qf  tmtlDeai.  bfOQiVtt^  of 
thiB  ¥«A<U>r'8  |all^r^  ta  have  electric  cmrent  IpfttalM  tlVBreiiii  hM 
hot  Bnstained  by  the  weight  of  the  evidence. 


■^^ 


Natalie  Staeey  and  JahB  James  Staeey^  Qiiaor^  liy 
Natalie  Staeey,  Flaiotlffs  in  Error^  y.  Vax  Iftol^IMn 
et  al.^  Pefendanta  Im  Error. 

Gen.  Nq*  19,672.    (Not  to  be  reported  in  full.) 

9rroir  to  the  Ci]?cnit  Court  of  Cook  county;  the  £(Qn.  Ckaslui  M. 
Walker,  Judge,  preeidlng.  Heard  in  the  Branch.  AppeUe^te  Court 
at  the  October  t^nn,  1918.    Afl^rmed-    Opinion  flle4  Juae  17,  Idl^ 

Statement  of  tlie  Case. 

An  action  was  brought  by  Natalie  Stacey  and  John 
James  Stacey,  a  minor,  by  his  mother  and  next  friend, 
Natalie  Stacey,  against  Max  Eobbin,  Albert  B^  Joyner, 
WUliain  Sullivan,  Walter  G.  Mueller  and  Jacob  Frank, 
under  section  9  of  the  Dramshop  Act  ( J.  &  A.  U  4fi09.) 

•Sm  nunoto  NotM  DlsMt.  Veto.  XI  to  JLY,  tmd  CaanlaMv*  QvartMly,  muM 
tople  Mid  aeetkni  number. 
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A  general  demurrer  was  filed  to  the  declaratibn  by 
William  SuUivan,  and  general  and  special  demurrers 
were  filed  by  Walter  G.  MueUer,  Jacob  Frank  and  Max 
Bobbin.  Defendant  Joyner  filed  a  plea  of  the  general 
issue  and  notice  of  the  special  defense  that  he  was  not 
the  owner  or  in  control  of  the  premises  mentioned  in 
the  declaration,  or  in  possesion  or  control  of  the  prem- 
ises in  which  the  defendants  or  either  of  them  conduct- 
ed  a  dramshop.  The  court  entered  m  order  finding 
that  the  plaintiffs'  declaration  did  not  state  a  cause 
of  action,  and  gave  leave  to  file  an  amended  one ;  and 
also  ordered  that  the  demurrers  stand  as  demurrers 
to  the  amended  declaration.  On  the  filing  of  the  sec- 
ond declaration,  the  court  found  that  it  did  not  state  a 
cause  of  action,  and  entered  judgment  in  favor  of  the 
demurring  defendants  and  against  the  plaintiffs  for 
costs.  Whereupon  the  plaintiffs  sued  out  a  writ  of 
error. 

The  amended  declaration  stated  that: 

"On  to  wit:  December  2, 1911,  in  Cook  county,  Illi- 
nois, defendant  Max  Eobbin,  conducted  a  dramshop  in 
a  building  owned  by  defendant  Albert  B.  Joyner,  who 
knowingly  permitted  a  dramshop  to  be  conducted  in 
said  property;  that  the  defendant  William  Sullivan 
conducted  a  dramshop  on  said  date  in  Cook  county, 
Illinois ;  that  the  defendant  Walter  G.  Mueller  on  said 
date  in  Cook  county,  Illinois,  conducted  a  dramshop  in 
property  owned  by  the  defendant  Jacob  Fiainks,  who 
knowingly  permitted  said  dramshop  to  be  conducted. 
That  the  plaintiffs  are  the  wife  and  minor  son  of  John 
James  Stacey,  and  that  prior  to  the  date  above  men- 
tioned he  supported  and  maintained  them.  That  on  the 
date  mentioned  the  defendants,  Max  Bobbin,  William 
Sullivan  and  Walter  Ot.  Mueller,  did  sell  and  give  in- 
toxicating liquors  to  the  said  John  James  Stacey,  which 
liquors  in  whole  or  in  part  caused  him  to  be  and  be- 
come intoxicated,  and  in  consequence  of  such  intoxica- 
tion said  John  James  Stacey  did  on  said  date  then  and 
there  kill  and  murder  one  Hattie  Kaufman,  and  that 
in  consequence  of  the  commission  of  said  crime  said 
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John  James  Stacey  was  indicted  by  the  grand  jury  of 
Cook  county,  Illinois,  and  upon  such  indictment  was 
tried,  convicted  and  sentenced  to  the  penitentiary  for 
and  during  the  period  of  twenty-five  years,  and  is  now 
serving  said  term  of  imprisonment  and  that  by  reason 
of  the  premises  the  plaintiffs  have  sustained  damages 
in  the  sum  of  thirty  thousand  dollars,  and  that  by.  vir- 
tue of  the  statute  a  cause  of  action  has  accrued  to  them 
to  have  and  demand  of  the  defendants  said  damages. ' ' 

Frank  P.  Drekner,  for  plaintiffs  in  error;  Edward 
A.  Meohiiko  and  Haydbn  N.  Bell,  of  counsel. 

Brady  &  Rutledge,  for  defendants  in  error  Walter 
G.  Mueller  and  Jacob  Frank ;  James  A.  Brady,  of  coun- 
sel 

E.  F.  Mastebson,  for  defendant  in  error  William 
Sullivan. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Ihtoxioatiho  uqttobs,  §  228* — intoxication  as  proximate  cause 
of  injury  from  imprisonment  of  husband  for  crime  committed 
while  drunk.  The  Intoxication  of  a  man  held,  in  an  action  under 
section  9  of  the  Dramshop  Act  (J.  ft  A.  H  4609)  against  those 
selUng  and  famishing  him  intoxicating  liquor,  to  he  the  proximate 
cause  of  the  damages  sustained  by  his  wife  and  children  from  his 
Imprisonment  for  a  crime  committed  while  drunk. 

2.  iNTOxicATTWo  LiQUOBS,  §  168* — whcn  civil  damage  act  strictly 
construed.  The  entire  Dramshop  Act  must  he  strictly  construed 
since  it  is  penal  in  character. 

8.  Intoxicatiwo  liquobs,  §  172* — when  person  may  recover  un- 
der civil  damage  act,  A  person  seeking  to  recover  under  section 
9  of  the  Dramshop  Act  (J.  &  A.  t  4609)  for  injuries  caused  by  the 
sale  or  furnishing  of  intoxicating  liquors  to  another,  must  bring 
himself  clearly  within  the  terms  of  the  section. 

4.  Intoxicating  liquors,  $  202* — when  declaration  sufficient  in 
action  under  dvil  damage  act.     A  declaration  in  an  action  under 


•Sm  nilnol*  NotM  DisMt,  Vols.  XI  to  XV,  and  CniniilAtiTe  Quartorlj,  lame 
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section  9  of  the  Dramihop  Act  (J.  &  A.  t  4609),  which  does  not 
allege  an  injury  to  the  person,  property  or  means  of  support  of 
either  of  the  plaintiffs,  doe^  not  state  a  cause  of  action. 

5.  INTOXICATING  LIQU0B6,  $  202* — ivheti  declaration  sufflcient  in 
action  under  dvil  damage  act  against  property  owner,  A  declara- 
tion in  an  action  under  section  9  of  the  Dramshop  Act  (J.  ft  A. 
H  4609)  by  a  wife  ancf  children  against  the  keepers  of  saloons  and 
the  owners  of  the  property  where  the  business  was  conducted,  to 
recoTer  for  injuries  sustained  from  the  sale  of  intoxicating  U<iuor 
to  a  husband  and  father,  does  not  state  a  cause  of  action  against  the 
property  owners  where  it  does  not  allege  that  liquor  was  sold  or 
given  the  husband  in  the  property  or  buildings  owned  by  either  of 
the  other  defendants. 


OsMr  Chase,  Defendant  in  Error,  y.  Frank  S.  Bodge 
and  Frank  Foster,  Plaintiffs  In  Error. 

Gen.  No.  20,078.    (Not  to  be  reported  In  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Datzd  fivru- 
VAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1914.    Affirmed.    Opinion  filed  June  17,  1915. 

Statem^t  of  the  Case. 

Suit  brought  by  Oscar  Chase  in  the  Municipal  Court 
of  Chicago  against  Frank  S.  Bodge  and  Frank  Foster 
to  recover  damages  for  the  wrongful  suing  out  of  a 
writ  of  attachment  against  the  plaintiff  by  defendant 
Bodge.  On  a  trial  before  the  court  without  a  jury, 
judgment  for  $25.48  was  entered  for  the  plaintiff,  to 
reverse  which  the  defendant  sued  out  a  writ  of  error. 

The  defendant  Bodge  brought  an  attachment  suit  in 
the  Municipal  Court  of  Chicago  against  the  plaintiff. 
The  attachment  bond  was  signed  by  Fr^nk  Foster,  as 
surety.  In  the  attachment  suit  the  Elgin,  Joliet  & 
Eastern  Railway  Company  was  served  as  garnishee, 
and  as  a  result  of  the  garnishment,  the  railway  com- 

•See  miirais  NotM  IHirMt,  Vob.  XI  to  XV,  uid  CaamlaMv*  n»>rt«rlj.  «ftu« 
tople  and  Mctlon  number. 
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pany  refused  to  pay  plaintiff  the  wages  due  him.  The 
plaintiff  consulted  Mr.  A.  E.  Eppstein,  an  attorney. 
The  evidence  showed  that 'Mr.  Eppstein  spent  several 
hoiirs  in  oonsnltation  with  plaintiff  regarding  the  at- 
tachment suit;  that  the  attachment  suit  was  trans- 
ferred from  the  second  to  the  first  district;  that  on 
August  19,  1913,  plaintiff  *s  attorney  entered  his  ap- 
pearance in  the  attachment  suit  and  asked  that  the 
cage  be  set  for  immediate  hearing ;  that  an  affidavit  of 
merits  was  prepared  and  filed;  that  upon  the  trial  of 
the  case,  counsel  for  plaintiff  asked  that  the  attach- 
ment issue  be  tried  first,  and  independently  of  the  as- 
sumpsit issue,  which  the  court  denied  and  ordered  the 
trial  to  proceed  as  to  both  issues ;  that  after  plaintiff 
was  put  on  the  stand  in  the  attachment  suit  under  sec- 
tion 33  of  the  Municipal  Court  Act  (J.  &  A.  ff  3345), 
his  attorney  moved  to  quash  the  attachment;  that  the 
attorney  for  defendant  Bodge  also  moved  to  quash  the 
attachment,  and  that  the  court  granted  the  motion. 
The  court  then  proceeded  tH  try  the  assumpsit  issue. 
Bodge 's  testimony  was  objected  to  because  it  was  at 
variance  with  his  statement  of  claim,  and  leave  was 
granted  to  file  an  amended  statement,  and  the  causiB 
was  continued.  The  evidence  further  showed  that  $25 
was  a  reasonable  charge  for  the  services  rendered  by 
Mr.  Eppstein  in  the  attachment  suit ;  that  the  item  of 
forty-five  cents  was  for  expenses  in  and  about  secur- 
ing a  transfer  of  the  case  from  the  second  to  the  first 
district. 

What  disposition  was  made  of  the  assumpsit  issue 
does  not  appear  save  that  leave  was  given  to  file  an 
amended  statement  of  claim,  and  the  cause  continued. 

Fbastk  Fostbb,  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Vol.  CXCIV  ss.  * 
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Abstraet  of  tlie  Deelsion. 

1.  Attachment,  fi  356* — tohen  jlamctges  awarded  in  action  for 
wrongful  attachment  9ustained  hy  evidence.  The  amount  of  dam- 
ages awarded  the  plaintiff  in  an  action  on  an  attachment  bond  for 
the  wrongful  suing  out  of  a  writ  of  attachment,  held  warranted  by 
the  evidence. 

2.  Attachment,  §  356* — when  evidence  shows  that  damages 
awarded  for  wrongful  attachment  was  for  attorney's  fees  in  attach- 
ment suU,  The  evidence  held  to  show,  in  an  action  on  an  attach- 
ment bond  for  the  wrongful  suing  out  of  a  writ  of  attachment,  that 
the  damages  awarded  the  plaintiff  were  for  the  services  of  his  at- 
torney in  the  attachment  suit 


J.  H.  Poherty,  Defendant  in  Error,  y.  Grand  Trunk 
Western  Railway  Company,  Plaintiff  in  Error. 

Oen.  No.  20,106.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;   the  Hon.  Habbt  M. 

FiBHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  March  term,  1914.  Reversed  and  remanded.    Opinion  filed 
June  17,  1915. 

Statement  of  the  Case.  ' 

Action  by  J.  H.  Doherty  against  the  Grand  Trunk 
Western  Railway  Company  for  the  value  of  a  suit  case 
and  its  contents  which  had  been  checked  as  baggage. 
From  a  judgment  for  plaintiflF,  defendant  appeals. 

There  was  but  one  witness,  the  plaintiff  himself. 
He  testified  that  he  was  a  traveling  man  for  the  Can- 
field  Manufacturing  Company ;  that  it  was  his  duty  to 
place  goods  on  consignment  and  go  around  and  collect 
afterwards ;  that  in  connection  with  such  duties  he  car- 
ried with  him  watches,  diamonds,  etc.,  which  were  given 
away  by  him  as  premiums  on  the  collections ;  that  on 
October  18,  1912,  while  at  Belding,  Michigan,  on  busi- 

•8ee  ininol*  Notes  Dlcestp  VoU.  XI  to  XV,  and  CmniihUlTO  Qoartorly, 
topic  And  ■ection  nnmbor. 
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ness,  he  purchased  a  ticket  of  the  Pere  Marquette  Bail- 
road  for  Saranac,  Michigan;  that  the  Pere  Marquette 
Railroad  runs  on  to  Ionia,  where  connection  is  made 
with  the  Grand  Trunk  for  Saranac;  that  the  ticket, 
however,  was  for  a  continuous  passage;  that  on  said 
ticket,  he  checked  his  suit  case  to  Saranac,  and  paid  the 
baggage  man  of  the  Pere  Marquette  Railroad  ten  cents 
to  cover  transfer  at  Ionia  from,  the  Pere  Marquette 
to  the  Grand  Trunk  railway.  Plaintiff  testified  that 
he  saw  his  suit  case  at  Ionia  on  one  of  the  trucks  of  the 
Grand  Trunk,  at  the  time  he  changed  cars  there ;  that 
when  he  arrived  at  Saranac,  he  went  up  town  to  at- 
tend to  his  business,  and  on  the  same  evening  left  Sar- 
anac, forgetting  his  suit  case.  He  left  Saranac  that 
same  evening  for  Lowell.  The  next  day,  while  at  Low- 
ell, he  said  he  wrote  to  the  baggage  master  at  Saranac 
with  reference  to  his  suit  case.  He  further  testified 
that  the  value  of  the  suit  case  and  contents  was  $107.25. 
Among  the  items  making  up  the  total,  were  eight 
watches  valued  at  $4  each,  one  diamond  ring  valued 
at  $4.50,  and  one  diamond  stud  valued  at  $4.50,  which 
plaintiff  further  testified  were  the  property  of  the  Can- 
field  Manufacturing  Company,  and  were  carried  by 
him  for  the  purpose  of  distribution  as  premiums  upon 
collections  made  by  him. 

KsETZiNGEB  &  Kretzingee  and  L.  L.  Smith  for  plain- 
tiff in  error. 

Morris  Schaepfee  and  Morris  K.  Lbvinson,  for  de- 
fendant in  error. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court 

Abstract  of  the  Decision. 

1.    Cabbiers,  S  555* — tchen  evidence  shows  delivery  and  accept- 
ance  of  baggage.    Evidence  in  an  action  by  a  passenger  against  a 

•See  nilnots  Note«  DlgMt,  Vols.  XI  to  XY,  and  CmnnlatlTo  Quarterly,  tame 
topic  and  tectlon  number. 
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connecting  railroad  to  recover  damages  for  the  lose  of  baggage  while 
in  the  hands  of  such  connecting  railroad,  the  passenger  having 
bought  a  ticket  from  one  railroad  over  its  lines  to  a  point  on  an- 
other railroad,  and  having  checked  his  baggage  throngh  to  his 
destination  at  the  initial  point,  held  sufficient  to  estabUsh  a  delivery 
to  the  first  railroad  and  an  acceptance  thereof  by  the  second  rail- 
road. 

2.  Casribbs,  §  555* — what  is  relation  of  initial  carrier  to  connect- 
ing carrier,  A  railroad  company  which  sells  a  ticket  for  continuous 
passage  over  Its  line  to  a  point  on  a  connecting  line,  and  accepts 
baggage  to  be  shipped  to  such  ultimate  deetlnatlon.  Is  the  a^ent  of 
the  second  railroad. 

3.  Cabbibbs,  §  545* — what  is  liaJ>iUty  for  baggage,  A  railroad 
company  Is  the  insurer  of  the  baggage  of  a  passenger  so  long  as 
the  relation  of  common  carrier  exists. 

4.  Cabbibrs,  §  552* — when  HaMlity  as  insurer  of  hog^afte  termi- 
nated. The  liability  of  a  common  carrier  as  an  insurer  of  the  bag- 
gage of  a  passenger  exists  until  its  arrival  and  discharge  at  its 
destination,  and  until  the  owner  has  had  reasonable  time  and  op- 
portunity to  claim  and  take  it  away. 

5.  Cabbiebs,  §  552* — what  is  a  reasonable  time  to  cUHm  baggage. 
A  passenger  does  not  claim  his  baggage  within  a  reasonable  time 
after  its  arrival  where  he  delays  making  an  effort  to  secnre  it 
until  twenty-four  hours  after  its  arrival. 

6.  Cabriebs,  §  554* — what  is  liabiHty  for  loss  of  bagga^fe  not 
promptly  called  for.  A  common  carrier  is  liable  only  as  a  ware- 
houseman where  the  owner  of  baggage  delays  claiming  it  for  an 
unreasonable  length  of  time,  and  its  only  duty  Is  to  hold  the  bag- 
gage until  called  for. 

7.  Tboveb  and  gonvebsion,  %  4L*^—Aohat  essential  to  oowoersion. 
In  order  to  constitute  a  conversion,  a  demand  must  first  be  made 
for  goods. 

8.  Cabbiebs,  |  bh%^^^ght  of  commercial  traveler  to  sue  fw  loss 
of  employer's  baggage,  A  commercial  traveler,  who  is  carrying  as 
baggage,  articles  of  merchandise  belonging  to  his  employer,  and 
which  he  has  in  his  possession  for  the  purpose  of  delivery  to  cus- 
tomers of  his  employer,  cannot  recover  for  the  loss  of  such  articlee 
in  an  action  against  a  common  carrier  for  the  loss  of  baggage. 


*See  Dllnels  Noty  Ply  t»  Vols.  XI  to  XV,  mmd  CwaudmUw  QnMtorlr. 
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E.  J.  Benjftinlii,  Defendant  in  Error,  y.  9.  D.  D»  Cem- 

pany.  Plaintiff  In  Error. 

Gen.  No.  20,142.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  B. 
Ryah,  Judge,  presiding.  Heard  in  the  branch  Appellate  Oonirt  at 
the  March  tenti,  1»14.    Affirmed.    Opinion  filed  June  17,  1916. 

Statement  of  the  Case. 

Action  by  E.  J.  Benjamin  against  D.  D.  D.  Company 
for  damages  sustained  by  plaintiff  as  a  result  of  the 
breach  of  a  contract  of  employment  entered  into  be- 
tween plaintiff  and  defendant.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

Ekos  W.  Shaw  and  Niitian  H.  Welch,  for  plaintiff 
in  error. 

Vail  ft  Vbttb,  for  defendant  in  error. 
Mr.  Justice^^am  delivered  the  opinion  of  the  court 

Abstract  of  the  Decision. 

1.  Appeal  aito  ebrob,  §  1414* — when  findings  not-  disturl>ed. 
Where  the  trial  court,  in  a  trial  without  a  jury,  has  seen  and  heard 
all  of  the  witnesses,  the  findings  of  such  court  upon  mere  questions 
jL  fact,  when  the  testimony  is  conflicting,  will  not  be  disturbed  on 
appeal  unless  such  findings  are  clearly  and  manifestly  against  the 
Telght  of  evidence. 

2.  Masteb  and  rehvakt,  §  50* — when  evidence  fails  to  show  prom' 
ise  to  give  references  "before  employment.  Evidence  in  an  action 
by  a  traveling  salesman  against  a  wholesale  house  for  breach  of 
a  contract  of  employment,  held  to  sustain  a  finding  that  the  sales- 
man did  not  make  any  representations  to  his  employers  that  he 
would  furnish  references  as  to  his  being  of  good  and  steady  habits 

a  prerequisite  to  his  employment 


•See  nilBola  Note*  Dlseat,  Vole.  XI  to  XV,  and  CvmtamMw  Qoftrterlj,  nun* 
tople  and  wctloB  namber. 
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Ernest  H.  Jennings,  trading  as  Jennings  Brothers,  De- 
fendant in  Error,  y.  Baltimore. &  Ohio  Railroad 
Company,  Plaintiff  In  Error. 

Gen.  No.  20,164. 

1.  Cabbiebs,  %  121* — sufficiency  of  evidence  to  show  negligence  in 
freezing  of  goods.  Evidence  in  an  action  by  a  shipper  against  a 
carrier  for  damages  for  loss  incurred  as  a  result  of  several  carloads 
of  apples  being  frozen  while  in  transit,  held  to  establish  a  prima 
facie  case  of  negligence. 

2.  Cabriebs,  S  121* — what  does  not  overcome  prima  fade  cote 
of  negligence  in  freezing  of  goods.  Where  a  prima  facie  case  of  negli- 
gence is  made  out,  in  an  action  by  a  shipper  against  a  carrier  for 
damages  for  loss  incurred  as  a  result  of  fruit  being  frozen  while  in 
transit,  by  proof  that  the  fruit  was  in  good  condition  when  loaded 
and  in  bad  condition  when  reaching  a  certain  point  on  the  carrier's 
line,  such  presumption  of  negligence  is  not  overcome  by  proof 
that  there  was  no  delay  in  handling  the  cars  while  in  transit,  and 
that  the  weather  was  extremely  cold  at  the  time  of  loading,  and 
before  and  after  loading. 

3.  Cabbiebs,  %  130* — when  shipper  not  negligent  in  shipping  fruit 
in  cold  weather.  The  act  of  a  shipper  in  shipping  fruit  during 
freezing  weather  does  not  constitute  negligence  even  though  he  does 
not  ask  the  carrier  to  heat  the  cars  whUe  in  transit,  where  he 
heats  the  cars  at  the  time  they  are  loaded,  papers  them,  places 
shavings  on  the  floor  and  papers  the  doors  upon  the  outside,  and 
there  is  no  provision  in  the  bill  of  lading  requiring  the  shipper 
to  furnish  s\oves  for  heating  while  in  transit  and  the  shipper  is 
not  asked  to  assume  the  risk  of  freezing  in  transit 

4.  Cabbiebs,  S  121* — what  is  duty  of  carrier  as  to  fruit  shipped 
in  cold  weather.  It  is  the  duty  of  a  carrier  accepting  fruit  in 
freezing  weather  to  provide  all  suitable  means  of  transportation 
and  to  exercise  the  degree  of  care  which  the  nature  of  the  property 
requires,  especially  where  the  shipper  is  not  required  by  the  bill 
of  lading  to  furnish  stoves  for  heating  nor  to  assume  the  risk  of 
freezing  In  transit 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Johiv  J. 
RooNEY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at    the  March  term,  1914.    Afilrmed.    Opinion  filed  June  17,  1915. 

•See  Illinois  Notes  DijreBt,  Vols.  XI  to  XV,  and  CnmiilfttiT*  QoArterly, 
topic  and  section  number. 
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Jennings  v.  Baltimore  &  Ohio  R.  Co.,  194  III.  App.  35S. 

Statement  by  the  Court.  This  is  a  suit  brought  in 
the  Municipal  Court  of  Chicago  by  Ernest  H.  Jennings, 
doing  business  as  Jennings  Br'others,  defendant  in 
error,  hereinafter  referred  to  as  the  plaintiff,  against 
the  Baltimore  &  Ohio  Railroad  Company,  a  corpora- 
tion, plaintiff  in  error,  hereinafter  referred  to  as  the 
defendant,  to  recover  for  loss  and  damage  to  three  car- 
loads of  apples  delivered  for  shipment  over  defend- 
ant's line  to  New  York  City. 

The  statement  of  claim  sets  forth  that  on,  to  wit: 
January  13,  1912,  when  said  apples  were  loaded  on 
said  cars  for  shipment  to  New  York  City,  they  were 
in  first-class  merchantable  condition  and  free  from 
frost;  that  these  apples  were  destined  for  export  to 
England;  that  when  the  apples  arrived  in  Ifew  York 
City  they  were  in  such  a  badly  damaged  and  frozen 
condition  that  they  could  not  be  transported  any  fur- 
ther and  were  therefore  sold  in  New  York  City  at  their 
fair  cash  market  value ;  that  the  damage  thereby  sus- 
tained by  plaintiff  was  in  the  sum  of  $992.66. 

The  aflSdavit  of  merits  sets  up  the  following  de- 
fenses : 

(1)  **That  said  apples  were  not  in  first-class  mer- 
chantable condition  and  free  from  frost  at  tiie  time 
that  same  were  delivered  to  the  defendant  for  ship- 
ment, as  claimed  by  the  plaintiff. 

(2)  **That  the  loss  and  damage  for  which  plaintiff 
seeks  to  recover  herein  resulted  from  the  inherent  na- 
ture of  the  apples,  for  which  this  defendant  is  not  and 
could  not  be  responsible. 

(3)  **That  the  plaintiff  was  not  damaged  in  the 
sum  of  $992.66,  as  claimed  by  it  in  its  said  statement 
of  claim.'' 

Upon  the  trial  of  the  case  before  the  court  without 
a  jury,  the  issues  were  found  for  the  plaintiff  and 
plaintiff's  damages  assessed  in  the  sum  of  $992.66,  for 
which  amount  judgment  was  entered,  to  reverse  which 
this  writ  of  error  has  been  sued  out. 

CAiiHoni9^,  Lyford  &  Shbban,  for  plaintiff  in  error. 
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Je&ninpi  v.  Baltiiziiore  ft  Oblo  E.  Co.,  194  la  App.  96i. 

Habbt  S.  DrrcHBUBin,  for  defendant  in  error. 

Me.  Justice  Pam  delivered  the  opinion  of  the  court. 

Plaintiff's  evidence  showed  that  the  apples  before 
being  loaded  into  the  care  of  the  defendant  were  in 
storage  wi]th  the  0.  L.  Bobinson  loe  &  Storage  Com- 
pany at  Chariestown^  W.  Va. ;  that  the  said  company 
acted  on  behalf  of  plaintiff  in  the  loading  of  the  cars 
and  in  delivering  them  to  the  defendant  for  shipment; 
that  at  the  request  of  the  representative  of  the  Bobin- 
son Company,  cars  were  delivered  at  the  siding  used 
by  that  company  for  loading  at  its  warehouse,  to  wit, 
on  Friday,  January  12th ;  that  the  weather  at  this  time 
was  cold,  and  that  before  loading  on  January  13th,  the 
cars  were  papered  on  the  inside,  and  shavings  placed 
on  the  floor;  that  during  the  time  the  ears  were  being 
loaded  stoves  were  kept  going  both  in  the  warehonse 
and  in  the  cars;  that  the  loading  was  finished  some 
time  before  eight  o'clock  Saturday  evening  and  the 
cars  closed;  that  at  this  time  the  apples  were  in  first- 
class  merchantable  condition  and  free  from  frost;  that 
on  Saturday  evening,  about  eight  o'clock,  defendant 
executed  and  delivered  bills  of  lading  for  the  three  cars 
for  shipment  to  New  York  City ;  that  the  cars  did  not 
leave  during  that  night;  that  on  Sunday  morning  the 
cars  were  opened  and  the  temperature  of  the  cars 
taken;  that  while  this  was  being  done,  stoves  were 
placed  in  the  cars ;  that  they  were  then  closed,  and  the 
doors  papered  on  the  outside;  that  at  this  time  the 
apples  were  in  first-class  merchantable  condition  and 
free  from  frost ;  that  some  time  Sunday  afternoon  af- 
ter two  o'clock  the  cars  left  Charlestown  for  their  in- 
tended destination.  New  York  City;  that  upon  arrival 
at  New  York  City  they  were  examined  and  found  to 
be  in  a  badly  frozen  condition ;  that  in  that  condition 
they  could  not  be  transported  further  for  export  to 
England  as  was  intended ;  that  they  were  sold  in  New 
York  City  at  a  fair  cash  market  value  in  their  then 
condition,  resulting  in  a  loss  to  the  plaintiff  of  $992.66. 
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Defendant  introduced  m  evidextce  the  testimony  of 
the  trainmeii  who  handled  the  ears  during  their  transit  ^ 
from  Charlestown  to  New  York^  and  defendant  main- 
tains that  this  evidence  showed  there*  was  no  delay  or 
mistake  in  the  handling  of  the  ears  while  in  transit; 
also  evidence  that  at  the  time  of  loading  and  just  be- 
fore, and  for  several  days  thereafter,  the  weather  at 
Charlestown  and  vicinity  was  extremely  cold,  the  ther- 
mometer registering  several  degrees  below  zero. 

The  evidence  offered  on  behalf  of  the  plaintiff,  in 
our  opinion^  fairly  tended  to  show  that  the  apples  were 
in  good  condition  when  they  were  delivered  to  defend- 
ant for  shipment  and  that  they  were  in  a  frozen  con- 
dition when  they  arrived  at  New  York  CSty.  n  It  is 
therefore  dear  that  the  plaintiff  made  out  a  prima 
facie  case  of  negligence,  and  that  it  devolved  on  the  de- 
fendant to  overcome  this  presumption. 

While  defendant  does  not  argue  against  this  prin- 
ciple of  law,  it,  however, .  insists  that  there  are  three 
exceptions,  viz. :  (1)  The  act  of  God  or  the  public  en- 
emy; (2)  losses  due  to  the  acts  of  the  shipper  himself; 
and  (3)  those  due  to  the  inherent  nature  of  the  goods 
themselves. 

Defendant  admits  that  the  loss  was  not  due  to  the  act 
of  God  or  the  public  enemy,  but  insists  that  it  was  due 
both  to  the  act  of  the  shipper  and  the  inherent  nature 
,  of  the  goods ;  contending,  first,  that  the  weather  being 
extremely  cold,  the  act  of  the  shipper,  in  offering  the 
apples  for  transit  in  that  state  of  the  weather,  consti- 
tuted negligence.  In  urging  this  contention,  it  com- 
ments on  the  fact  that  the  plaintiff  realized  the  danger 
of  shipping  during  freezing  weather,  by  heating  the 
cars  during  the  time  they  were  loaded,  papering  them, 
placing  shavings  on  the  floor, ,  papering  the  doors  on 
the  outside,  yet  offered  them  for  shipment  without 
requesting  the  defendant  to  heat  the  cars.  We  look 
upon  these  acts  of  the  shipper  as  showing  the  exercise 
of  a  degree  of  care  commensurate  with  the  existing 
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weather  conditions  at  the  time  of  loading  and  delivery 
for  shipment.  The  fact  that  no  request  was  made  on 
the  defendant  to  heat  the  cars  does  not  subject  plain- 
tiff to  a  charge  of  negligence. 

Defendant,  when  accepting  these  cars  for  shipment, 
did  not  impose  any  conditions  in  its  bill  of  lading  re- 
quiring plaintiff  to  furnish  stoves  for  heating  while 
in  transit,  nor  did  it  ask  the  shipper  to  assume  the  risk 
of  the  apples  freezing  in  transit.  It  was  the  duty  of 
the  defendant,  under  its  contract  of  carriage,  to  pro- 
vide all  suitable  means  of  transportation  and  to  ex- 
ercise that  degree  of  care  which  the  nature  of  the  prop- 
erty required.  Ruddell  v.  Baltimore  &  0.  R.  Co.,  175 
111.  App.  456;  Whig  v.  New  York  £  E.  R.  Co.,  1  Hilt. 
(N.  T.)  235;  Wolf  v.  American  Exp.  Co.,  43  Mo.  421. 

Defendant  further  contends  that  the  loss  or  damage 
occurred  becaiise  of  the  inherent  nature  of  the  goods. 
This  defense  presupposes,  however,  that  the  carrier 
has  performed  its  duty  to  carry  the  goods  safely  to 
their  destination.  The  evidence  offered  on  behalf  of 
the  defendant  merely  showed  that  there  was  no  delay 
in  the  shipment  or  any  mishap  during  the  transit. 
There  was  no  evidence  offered  by  defendant  to  show 
that  it  took  any  steps  to  prevent  the  freezing  of  the  ap- 
ples accepted  by  it  for  transit,  nor  was  there  anything 
in  its  testimony  to  advise  the  court  as  to  what  care 
these  apples  had  while  carried  in  its  train  or  while 
standing  at  stations;  nor  what  care  they  received  at 
their  destination  and  before  delivery.  As  has  been 
well  said  by  Mr.  Justice  Bunn,  speaking  on  behalf  of 
the  Supreme  Court  of  Minnesota,  in  the  case  of  5. 
Pressley  Co.  v.  Illinois  Cent.  R.  Co.,  117  Minn.  399, 
wherein  the  facts  were  almost  identical  and  wherein 
the  evidence  on  the  defense  was  substantially  as  in  the 
case  at  bar: 

**  Unless  we  are  prepared  to  hold  that  damage  by 
frost  while  in  transit  is  something  that  the  carrier 
owes  no  duty  to  attempt  to  prevent,  we  can  hardly 
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sustain  the  contention  that  the  evidence  shows  that 
defendants  used  due  care.  It  is  not  necessary  to  point 
out  what  defendants  could  have  done  to  save  the  loss 
of  the  holly.  They  offered  no  evidence  of  any  effort 
in  that  direction.  We  think  there  was  an  entire  fail- 
ure to  rebut  the  presumption  of  negligence  that  arose." 

So  in  the  case  at  bar,  we  are  of  the  opinion  that  de- 
fendwit  has  failed  to  rebut  the  presumption  of  negli- 
genc^made  out  by  plaintiff's  evidence. 

While  the  case  of  Swetland  v.  Boston  <&  A.  R.  Co., 
102  Mass.  276,  supports  the  contention  of  the  defendant 
that  it  is  not  liable  for  freezing  unless  the  evidence 
shows  a  negligent  act  on  its  part,  such  as  delay,  im- 
proper handling  of  its  equipment,  yet  this  decision  is 
against  the  weight  of  authority.  The  law  is  well 
settled  that  a  common  carrier  must  anticipate  and 
guard  against  all  natural  consequences  that  may  occur 
during  transportation.  One  of  these  is  the  liability  of 
apples  to  freeze  during  cold  weather. 

Nor  are  the  foregoing  views  inconsistent  with 
McGraw  v.  Baltimore  &  0.  R.  Co.,  18  W.  Va.  361,  which 
holds  that  the  inherent  nature  of  the  goods  shipped  is 
a  defense  to  the  common  carrier,  'provided  it  has  used 
foresight,  diligence  cmd  care  to  protect  the  property 
from  damage  and  loss. 

Defendant  further  contends  that  the  court  erred  in 
refusing  to  admit  in  evidence  its  exhibit  **B'*,  being  an 
extract  from  official  classification  No.  37.  We  agree 
with  plaintiff  when  he  argues  that  there  was  nothing 
in  the  evidence  which  made  it  material  or  controlling, 
and  therefore  the  court  properly  excluded  same  from 
consideration  in  determining  the  issues  in  the  case. 

The  amount  of  the  judgment  was  not  in  question 
either  at  the  trial  or  in  the  briefs  and  arguments  sub- 
mitted to  this  court. 

Finding  no  reversible  error,  the  judgment  of  the 
Municipal  Court  will  be  affirmed. 

Affirmed. 
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WlUlani  F.  Merle^  Appellee,  y.  Joseph  Beifeld  et  aL, 
\      ^  Appellants. 

Gen.  No.  S0,Sft4. 

William  F.  Herle^  Appellant,  t.  Joseph  Beifeld  et  al., 

Appellees. 

Gen.  No.  90,S64. 

1.  FiXTUBES,  S  2* — when  contract  does  not  show  intent  to  change 
law.  Under  a  contract  providing  that  a  concessionaire  should  tar- 
nish a  statement  of  the  cost  of  buildings,  and  providing  that  "in 
determining  the  cost  no  account  shall  be  taken  of  movable  fixtures, 
as  tables  and  chairs,  nor  of  any  linen,  silver  or  table  and  kitchen 
utensils,"  no  intention  to  change  the  rule  of  law  as  to  fixtures  Id 
shown. 

2.  Fixtures,  {  18* — what  are.  Items  furnished  by  a  lessee,  such 
as  bar  fixtures,  railings,  filter,  tank  and  piping,  refrigeratora»  range, 
shelving,  brackets,  bar  fittings  and  curtains,  held  not  appurtenances 
or  fixtures  of  a  permanent  character  attached  to  the  building. 

3.  Lavolobd  and  tenant,  9  219* — tohen  landlord  Uahle  for  cost  of 
improvements.  Under  a  contract  whereby  a  concessionaire  in  an 
amusement  park  was  granted  space  therein,  held  that  the  landlord 
was  liable  for  the  cost  of  constructing  buildings,  booths  and  tuinel 
outside  of  the  space  leased,  it  ai^i>earing  that  the  lessee  was  granted 
the  right  to  sell  certain  articles  anywhere  within  the  park  and  that 
such  sale  was  advantageous  to  the  landlord. 

4.  Contracts,  §  201* — when  milk  is  "drink,"  Under  a  contract 
whereby  a  lessee  of  an  amusement  park  was  required  to  pay  a 
commission  on  drinks  sold,  held  that  milk  sold  as  part  of  a  meal 
with  eatables  was  not  to  be  considered  a  drink,  but  when  sold  alone 
it  was  to  be  so  considered. 

5.  CoNTBACTs,  §  252* — when  contract  is  modified.  Where  a  con- 
tract provided  that  a  lessee  company  in  an  amusement  park  was 
to  pay  twenty-five  per  cent,  on  all  drinks,  including  champagne,  to 
the  lessor  company,  and  the  master  found  that  eueh  contract  had 
not  been  modified,  held  that  such  finding  was  against  the  manifest 
weight  of  the  evidence,  it  appearing  that  a  reduoticMi  to  ten  per  cenL 
as  to  the  item  of  champagne  was  agreed  to  informally  by  the  di- 
rectors of  both  companies,  and  that  similar  other  changes  had  beea 
agreed  to  in  this  informal  manner. 


•See  minols  Note*  Digest,  Vols.  XI  to  XV,  and  GnnnalatlYe  Quarterlv    ■am 
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6.  Iquitt,  H  425* — when  findinffs  of  master  are  reaatmahle.  Un- 
der m  contract  requiring  a  hotel  lessee  in  an  amuseinent  park  to  pay 
a  commiBsion  of  twenty^ye  per  cent  on  candy,  peanuts,  etc.,  sold 
by  it,  which  commiasion  was  credited  to  the  lessor,  held  that  findings 
of  a  master  that  such  commission  was  fair  and  reasonable  were 
proper. 

7.  Payment,  §  3* — what  constitutes.  Under  a  contract  requiring 
a  lessee  in  an  amusement  park  to  pay  commissions  to  the  lessor, 
held  that  credits  on  an  account  constituted  payment,  the  lessor 
being  indebted  to  the  lessee. 

8.  CoNTEACTs,  §  201* — token  ice  cream  properly  classed  as  "food:' 
Under  a  contract  as  to  commissions  to  be  paid  by  a  lessee  in  an 
amusement  park  to  the  lessor,  held  that  ice  cream  could  not  be 
properly  classed  as  candy,  but  as  a  "food,''  whether  sold  in  a  dish,  cone 
or  sandwich. 

9.  Equity,  9  '426* — when  findings  of  master  and  court  are  proper. 
Findings  of  a  court  that  a  lessor  amusement  park  should  be  paid 
a  commission  or  revenue,  derired  from  advertisements  on  menu 
cards,  by  a  lessee  of  a  restaurant,  approved! 

10.  Equity,  §  425* — what  findings  are  proper.  Findings  that  the 
use  of  space  by  a  lessee  outside  of  that  contracted  for  was  with 
the  acquiescence  of  the  lessor  company  and  for  its  benefit,  and 
that  the  lessee  was  not  chargeable  for  its  use,  approved. 

11.  Equity,  §  425* — when  findings  are  reasonable.  Under  a  con- 
tract providing  for  commisslond  to  be  paid  by  a  lessee  in  an  amuse- 
ment park,  held  that  findings  as  to  the  reasonableness  of  commis- 
sions and  other  items  were  proper. 

12.  Bquitt,  §  431* — when  obfection  to  findings  are  necessary. 
FindfngB  of  a  master  not  excepted  to  cannot  be  objected  to  on  ap- 
peal. 

18.  CoBPORATiOKS,  9  1088* — When  corporate  officer  not  entitled  to 
interest  on  salary.  Where  a  president  of  a  corporation  voluntarily 
refrained  from  drawing  his  salary,  the  corporation  was  not  liable 
for  interest  thereon,  and  a  finding  that  the  payment  of  such  interest 
was  unwarranted  and  illegal  was  proper. 

14.  Landlobd  and  tenant,  S  301* — when  rebate  to  tenant  improper. 
A  finding  of  a  master  that  a  rebate  allowed  a  lessee  of  an  amuse- 
ment park  on  its  electric  light  bill  was  unwarranted,  held  proper, 
since  the  fact  that  the  lessor  ben^ted  by  the  light  supplied  by  the 
leseee  did  not  entitle  it  to  a  rebate  not  granted  to  other  lessees. 

16.  Owwhmiations,  §  186« — when  stockholder  entitled  to  account- 
ing. In  an  action  by  a  stockholder  charging  a  misappropriation  of 
corporate  funds,  held  that  findings  that  no  conspiracy  existed  but 
that  there  should  be  an  accounting,  because  of  mistakes  and  im- 
proper charges,  were  proper. 


•8e«  Illlnoia  Note*  DiMst,  Volt.  XI  to  XV.  and  Comulatlve  Qoartorly.  Muno 
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16.  CoBPOSATioNB,  §  187* — wheti  equity  has  jurisdiction  to  aid 
stockholders.  Where  an  officer  or  directors  of  a  corporation  permit 
funds  thereof  to  he  diverted,  even  though  acting  in  good  faith,  the 
jurisdiction  of  a  court  of  chancery  may  he  Invoked  by  a  stockholder 
against  the  corporation  and  its  directors  to  secure  a  proper  appli- 
cation of  such  funds  or  property,  and  in  such  case  the  element  of 
fraud  need  not  exist,  and  the  decree  which  gives  redress  is  not 
an  interference  with  the  internal  management  of  a  corporation. 

17.  Corporation 8,  §  188* — when  demand  is  condition  precedent  to 
suit  by  stockholder.  Findings  of  a  master  that  the  majority  owner 
of  stock  of  a  corporation  controlled  the  election  and  acts  of  its 
directors,  wherefore  a  demand  to  restore  money  wrongfully  di- 
verted to  the  prejudice  of  the  corporation  would  be  futile  and  was 
not  a  condition  precedent,  held  sustained  by  the  evidence. 

18.  Costs,  §  4* — when  allowance  improper.  In  an  action  by  a 
stockholder  charging  a  misappropriation  of  corporate  funds,  where 
an  accounting  was  ordered,  a  finding  and  order  providing  for  the 
payment  of  the  complainant's  expenses  and  attorneys'  fees  from  the 
moneys  recoverable  was  improper  and  without  authority. 

Hbadnotes  fob  Additional  Opinion. 

1.  Costs,  S  1* — when  allowed.  Nothing  can  be  allowed  and  taxed 
as  costs  but  items  of  cost  designated  by  the  statute  to  be  so  al- 
lowed and  taxed,  except  In  case^  brought  by  trustees  for  the 
construction  of  wills  where  the  cost  of  litigation  is  borne  by  the 
estate. 

2.  Appeal  and  error,  {  499* — who  may  object  to  allowance  of 
costs.  On  a  stockholder's  bill  for  an  accounting,  where  the  corpo- 
ration did  not  object  to  an  allowance  of  costs  and  attorneys'  fees, 
a  defendant  stockholder  who  was  a  party  and  whose  interests  would 
be  adversely  affected,  had  the  right  to  object  to  such  allowance  on 
appeal. 

3.  Interest,  S  21* — when  allowed  in  action  hy  stockholder.  On 
a  stockholder's  bill  for  an  accounting,  where  various  items  were 
erroneously  charged  in  the  accounts  of  the  corporation,  an  amuse- 
ment park,  with  a  lessee  therein,  held  that  the  statute  provided  for 
the  allowance  of  interest  for  "money  received  to  the  use  of  another 
and  retained  without  the  owner's  knowledge,"  on  such  items. 

4.  Appeal  and  error,  §  1712* — when  assignment  of  error  not 
waived.  Assignment  of  error  held  not  to  have  been  waived  where 
urged  on  the  oral  argument,  although  but  slight  mention  was  made 
of  same  in  the  printed  briefs  and  argument 

ScANLAN,  P.  J.,  dissenting. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edward 
M.  Mangan,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed  in  part,  reversed  in!  part  and  re- 
manded with  directions.  Opinion  filed  June  17,  1915.  Rehearing 
denied  and  additional  opinion  filed  October  15,  1915.  Dissenting 
opinion  filed  November  5,  1915,  nunc  pro  tunc  as  of  October  15,  1915. 

Helmer,  Moulton,  Whitman  &  Whitman,  for  appel- 
lant William  F.  Merle ;  Boland  D.  Whitman,  of  coun- 
sel. 

Felsenthal,  Beckwith,  Wilson  &  Spenoler,  for  ap- 
pellees Joseph  Beif  eld  and  Sherman  House  Hotel. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  in  chancery  by  William  F. 
Merle,  a  stockholder  of  the  White  City  Construction 
Company,  against  the  Sherman  House  Hotel  Company, 
Joseph  Beifeld,  Morris  Beifeld,  Eugene  V,  Beifeld, 
Frank  Behring,  Lillian  Beifeld,  L.  A.  Dehen,  Aaron  J. 
Jones,  Samuel  J.  Kline,  Paul  D.  Howse,  Edward  B. 
Grossman,  the  Chicago  Fire  Exhibition  Company  and 
the  Wliite  City  Construction  Company,  charging  a  mis- 
appropriation -of  corporate  funds  of  the  White  City 
Construction  Company  to  his  prejudice,  and  praying 
relief. 

Answers  were  filed  by  all  of  the  defendants,  and 
after  a  preliminary  hearing  before  the  court,  the 
cause  was  referred  to  a  master  to  report  his  conclu- 
sions of  law  and  fact. 

The  decree  of  the  Circuit  Court  held  that  the  bill  was 
properly  brought,  but  did  not  ^ant  all  the  relief  prayed 
for.  There  were  findings  in  the  decree  against  Joseph 
Beifeld,  the  Sherman  House  Hotel  Company  and  the 
Chicago  Fire  Exhibition  Company.  To  the  entry  of 
this  decree  exceptions  were  taken  and  appeals  prayed 
by  William  F.  Merle,  complainant,  Joseph  Beifeld,  the 
Sherman  House  Hotel  Company  and  the  Chicago  Fire 
Exhibition  Company.    However,  only  the  complainant. 
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Joseph  Beifeld,  and  the  Sherman  House  Hotel  Com- 
pany perfected  their  appeals. 

The  defendants  Joseph  Beifeld  and  the  Sherman 
House  Hotel  Company  perfected  their  appeal  jointly 
and  severally.  Under  an  order  of  court  these  appeals 
were  consolidated  for  hearing. 

Hereafter  we  shall  designate  William  F.  Merle  as 
the  complainant,  and 'the  Sherman  House  Hotel  Com- 
pany and  Joseph  Beifeld  as  the  defendants ;  and  when 
we  have  occasion  to  refer  to  the  Sherman  House  Hotel 
Company  separately,  we  shall  term  it  the  Hotel  Com- 
pany, and  the  White  City  Construction  Company  as  the 
Construction  Company. 

The  bill  of  complaint  was  filed  January  11,  1908,  by 
William  F.  Merle,  a  stockholder  and  bondholder  of  the 
(Construction  Company,  on  behalf  of  himself  and  other 
stock  and  bondholders  of  the  Construction  Company, 
against  the  defendants  heretofore  named.  The  mate- 
rial facts  as  set  up  in  the  bill  are  as  follows : 

That  the  Construction  Company  was  organized  un- 
der the  laws  of  the  State  of  Illinois  August  26,  1904, 
with  a  capital  stock  of  $1,000,000,  divided  into  10,000 
shares  of  the  par  value  of  $100  each;  that  ever  since 
its  organization,  a  majority  of  the  capital  stock  of  the 
Construction  Company  has  been  owned  or  controlled 
by  the  said  Joseph  BeiiFeld ;  that  while  from  time  to  time 
shares  of  stock  appeared  on  the  books  of  the  company 
in  the  name  of  Lillian  Beifeld,  Morris  Beifeld,  Eugene 
V.  Beifeld,  Frank  Behring,  Samuel  J.  Kline,  L.  A, 
Dehen,  and  E.  B.  Grossman,  the  said  shares  of  stock 
were  in  fact  either  held  in  the  interest  of  Joseph  Bei- 
feld and  were  controlled  by  the  said  Joseph  Beifeld, 
and  that  by  means  of  said  stock  ownership  or  control, 
Joseph  Beifeld  has  continually  dominated  the  direct- 
ors in  the  conduct  of  the  company's  business;  that 
the  Hotel  Company,  one  of  the  defendants,  is  an  Hli- 
nois  corporation,  and  that  Joseph  Beifeld  owns  and 
controls  substantially  all  of  the  capital  stock  thereof; 
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that  Joseph,  Morris,  Eugene  V.  and  LiUian  Beifeld 
conspired  for  the  purpose  of  fraudulently  depriving 
the  stockholders  of  the  Cqnstruction  Company,  includ- 
ing the  complainant  herein,  of  their  rights  and  inter- 
estli  m  ^stockholders,  and  converting  its  funds,  profits 
and  property  for  the  benefit  of  the  Beifelds  and  the 
Hotel  Company ;  that  in  pursuance  of  said  conspiracy, 
the  Beif elds  and  the  Hotel  Company  have,  from  time 
to  time  prior  to  the  filing  of  the  biU,  since  August  26, 
1904,  fraudulently  caused  and  permitted  large  sums 
of  money  to  be  paid  out  of  the  funds  of  the  Canstme- 
tion  Company  to  the  Hotel  Company,  to  the  Beifelds 
and  other  persons  unknown  to  the  complainant,  in 
their  business  and  financial  transactions  with  the  Con- 
struction Company,  to  which  sums  of  money  thus  paid 
out  or  credited  or  allowed,  said  parties  were  not 
legally  entitled.* 

The  bill  sets  forth  specifically  a  number  at  the 
transactions  of  the  Hotel  Company,  Joseph  and 
Morris  Beifeld.  and  their  agents,  in  which  it  is  alleged 
the  Construction  Company  was  defrauded  and  suf- 
fered financial  loss.  Inasmuch  as  these  transactions 
will  have  to  be  referred  to  specifically  in  the  course  of 
this  opinion,  we  shall  refrain  from  setting  them  out 
at  this  time. 

The  bill  further  sets  forth  that  Joseph  Beifeld  has 
in  other  instances  than  those  specifically  enumerated, 
wronged  the  Construction  Company  by  a  personal  con- 
version of  the  funds,  and  by  being  interested  in  other 
corporations  or  business  inimical  thereto. 

The  bill  further  alleges  that  by  reason  of  the  facts 
already  set  forth,  any  demand  upon  defendants  or 
any  of  them,  including  the  Construction  Company,  for 
the  rectification  of  the  wrongs  complained  of,  would 
have  been  futile;  it  concludes  with  a  prayer  for  an 
accounting,  the  appointment  of  a  receiver,  and  for 
other  relief. 

While  all  of  the  defendants  answered  the  bill,'  we 

Vol.  CXCIV  24. 
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need  concern  ourselves  only  with  the  answers  of  the 
following  def endantSy  viz.  the  Construction  Company, 
Joseph  Beif eld,  and  the  Hotel  Company ;  save  to  say, 
that  all  of  the  defendants  denied  entering  into  any 
conspiracy  or  combination  as  charged  in  the  bill  of 
complaint. 

In  its  answer,,  the  Construction  Company  further 
stated  that  it  was  a  solvent  and  going  concern,  and  ob- 
jected to  interference  with  the  internal  management  of 
its  affairs.  It  denied  complainant's  right  to  the  re- 
lief prayed  for,  but  stated  its  willingness  to  produce 
its  books  and  records  for  examination  by  the  court, 
and  to  abide  by  any  order  the  court  might  enter  in  the 
premises. 

Joseph  Beifeld,  in  his  answer,  denied  the  alleged 
conspiracy  and  the  fraudulent  acts  set  forth,  and  that 
a  demand  for  the  rectification  of  the  alleged  wrongs 
would  have  beexi  futile. 

The  Hotel  Company  adopted  the  answer  of  Joseph 
Beifeld. 

Upon  the  filing  of  these  answers,  complainant  amend- 
ed his  bill  of  complaint  by  alleging  that  certain  facts 
set  forth  in  Joseph  Beifeld 's  answer  were  additional 
evidence  of  its  charges  against  the  said  Joseph  Bei- 
feld. Eeplications  were  filed  to  the  answers,  which 
answers  to  the  original  bill  were  ordered  to  stand  as 
answers  to  the  amended  bill. 

The  Construction  Company  was  organized  in  1904 
for  the  purpose  of  operating  an  amusement  park  in 
the  city  of  Chicago,  known  as  White  City.  Paul  D. 
Howse  and  Aaron  J.  Jones,  two  men  of  experience  in 
the  amusement  business,  brought  the  White  City  pro- 
ject to  the  attention  of  Joseph  Beifeld  in  June,  1904. 
Mr.  Beifeld  at  that  time  was  president  and  principal 
owner  of  the  Hotel  Company,  a  corporation  which  con- 
ducted the  Hotel  Sherman  and  the  College  Inn  restaur- 
ant in  Chicago.  He  was  without  experience  in  the 
amusement  business.    Jones  and  Howse  took  the  prop- 
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osition  to  him,  knowing  he  was  a  man  of  means,  hnd 
believing  he  would  finance  the  enterprise  because  it 
would  give  him  an  opportunity  to  extend  his  res- 
taurant business. 

A  lease  of  the  ground  at  Sixty-third  street  and  South 
Park  avenue  was  taken  by  Joseph  Bcifeld,  Jones  and 
Howse,  and  subsequently  assigned  to  the  Construc- 
tion Company,  which  corporation  operated  the  amuse- 
ment park.  A  bond  issue  of  $500,000  was  authorized 
to  raise  the  money  with  which  to  build  the  park.  The 
capital  stock  of  this  company  was  $1,000,000,  of  which 
$300,000  was  divided  between  Joseph  Beifeld,  Howse, 
Jones  and  one  E.  C.  Boyce,  an  architect  living  in  New 
York  City,  who  drew-  the  plans  and  supervised  the 
construction  of  the  park.  The  remainder  of  the  cap- 
ital stock  was  to  be  used  in  selling  the  bonds, — 
$200,000  as  a  commission  to  sell,  and  $500,000  to  be 
given  as  a  bonus  with  the  sale  of  the  bonds.  Of  these 
bonds,  Jpseph  Beifeld  himself  purchased  $235,000 
worth,  and  sold  $215,000  worth  more  to  his  friends; 
and  $50,000  worth  were  otherwise  disposed  of.  There 
is  no  question  that  Joseph  Beifeld  controlled  and 
owned  a  majority  of  both  the  capital  stock  and  the 
bonds  issued  by  the  Construction  Company. 

Complainant  was  a  manufacturer  of  bank,  saloon 
and  restaurant  fixtures,  etc.  He  first  became  interest- 
ed in  the  Construction  Company  in  the  fall  of  1904, 
when  he  purchased  $1,000  worth  of  bonds,  with  which 
he  received  $1,000  worth  of  stock.  He  made  further 
purchases  of  stock  and  bonds  subsequently  to  that 
time,  the  last  purchase  being  in  1907;  and  at  the 
time  this  bill  was  filed.  Merle  owned  practically  one- 
seventh  of  the  entire  capital  stock  of  the  Construction 
Company.  He  was  also  interested  in  several  conces- 
sion contracts,  among  which  was  that  with  the  Chicago 
Fire  Exhibition  Company. 

The  construction  of  White  City,  before  it  was 
opened  to  the  public  on  May  27,  1905,  involved  an  ex- 
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penditure  of  more  than  $800,000,  a  sum  much  larger 
than  originally  contemplated.  The  profits  during  the 
first  season  were  sufiicient  to  pay  up  the  difference  be- 
tween the  $500,000  raised  by  the  sale  of  bonds  and  the 
actual  cost  of  construction.  This  expenditure  did  not 
include  the  cost  of  constructing  the  College  Inn  build- 
ing, otherwise  known  as  the  Casino. 

The  directors  for  the  first  year  and  until  October  31, 
1905,  were  Joseph  Beifeld,  E,  C.  Boyce,  Aarop  J, 
Jones  and  Paul  D.  Howse.  In  October,  1905,  they 
were  increased  to  seven  at  which  time  complainant  was 
elected  a  director,  and  he  continued  to  be  a  director  up 
to  the  time  of  the  filing  of  this  bill. 

From  the  beginning,  it  was  contemplated  that 
Joseph  Beifeld  was  to  have  the  conoession  for  a  large 
restaurant  at  White  City,  including  the  privilege  of 
selling  drinks  there.  Accordingly  a  concession  con- 
tract known  as  *' Contract  A"  was  entered  into  under 
date  of  November  9,  1904,  between  the  Construction 
Company  and  the  Hotel  Company,  giving  the  latter 
company  the  exclusive  right  to  the  sale  of  foods, 
drinks,  cigars,  cigarettes  and  tobacco,  within  the  prem- 
ises occupied  by  the  Construction  Company. 

On  December  10,  1904,  the  Construction  Company 
granted  to  the  Hotel  Company  a  concession  for  the  ex- 
clusive sale  of  candy,  peanuts,  popcorn,  cracker  jack 
and  fruits  of  all  kinds,  except  that  sold  through  slot 
machines,  on  the  premises  known  as  White  City,  for  a 
period  of  ten  years.  This  concession  contract  will 
hereinafter  be  referred  to  as  **  Contract  B.*'  The 
maimer  in  which  these  contracts  were  interpreted  and 
carried  out  by  the  Hotel  Company  and  the  Construc- 
tion Company  gave  rise  to  the  numerous  alleviations 
in  the  bill  of  complaint  upon  which  the  complainant  de- 
pends to  maintain  his  action. 

This  cause  came  on  for  hearing  upon  the  original 
bill  as  amended,  the  answers  and  replications  thereto. 
No  demurrer  was  filed  upon  the  facts  set  forth  in  the 
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bill.  It  is  fair  to  presume,  therefore,  that  the  bill  did 
set  up  faots  which,  if  proven,  entitled  complainant  to 
the  relief  sought.  There  was  a  hearing  of  the  case  be- 
fore it  was  referred  to  the  master  and  sufficient  evi- 
deHoe  was  heard  to  enable  the  court  to  construe  cer- 
tain provisions  in  contract  **A",  after  which  the  cause 
in  general  was  referred  to  the  master  in  chancery  to 
hear  the  other  evidence  both  as  to  the  right  of  the 
complainant  to  maintain  the  bill  and  as  to  items  of 
accounting  sought  by  complainant,  to  the  end  that  the 
master  may  consider  the  evidence  with  the  guidance  of 
the  court's  opinion  as  already  announced  with  refer- 
ence to  certain  provisions  in  contract  '*A"  and  that 
the  court  may,  upon  coming  in  of  the  master's  report, 
render  a  decree  covering  both  the  right  of  the  com- 
plainant  to  maintain  the  bill  and  all  the  items  and 
amounts  of  such  accounting,  if  the  court  should  decide 
in  favor  of  the  complainant  thereon.  The  court,  how- 
ever, expressly  reserved  its  findings  on  the  complain- 
ant's right  to  maintain  the  bill.  Under  this  order,  the 
master  heard  the  evidence  and  reported  his  conclu- 
sioQfi  of  law  and  fact. 

In  this  report,  the  master  concluded  that  the  com- 
plainant was  entitled  to  maintain  the  bill;  that  while 
ccHuplainant  had  not  proven  that  a  conspiracy  existed 
as  charged  in  the  bill,  yet  he  had  proven  sufficient  facts 
to  entitle  him  to  an  accounting;  and  further  gave  his 
conclusions  as  to  various  items  which  should  be  figured 
in  the  accounting,  rules  to  be  followed  in  the  account- 
ing, in  addition  to  those  that  had  already  been  laid 
down  by  the  court  in  its  special  order  of  reference 
heretofore  referred  to.  The  master's  report  covered 
(mly  the  seasons  of  1905,  1906  and  1907,  this  period 
from  the  organization  of  the  Construction  Company 
up  to  the  date  of  the  filing  of  the  bill  of  complaint. 

At  the  hearing  upon  exceptions  to  the  master's  re- 
port, the  decree  from  which  these  appeals  have  been 
prosecuted  was  entered,  although  not  by  the  same 
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chancellor  who  entered  the  order  of  reference. 

Before  the  master  concluded  that  the  complainant 
was  entitled  to  maintain  his  bill,  he  heard  evidence  on 
the  specific  charges  set  forth  in  the  bill  upon  which  the 
complainant  based  his  claim  for  relief.  These  charges 
relate  to  the  alleged  acts  and  declarations  of  Joseph 
Beifeld,  the  oflScers  of  the  Hotel  Company,  and  the 
officers  and  directors  of  the  Construction  Company. 
The  master  found  that  the  evidence  clearly*  showed 
that  Joseph  Beifeld  controlled  not  only  the  board  of 
directors  of  the  Construction  Company,  but  also  the 
stockholders  thereof;  that  funds  and  property  of  the 
Construction  Company  had  been  wrongfully  diverted 
to  the  Hotel  Company  and  Joseph  Beifeld;  that  the 
said  Joseph  Beifeld,  being  in  control  of  the  board  of 
directors  of  the  Construction  Company  and  owning 
the  majority  of  its  stock,  had  the  right  to  and  did 
name  at  all  times  the  directors  of  the  Construction 
Company,  and  thereby  continued  to  have  control  of 
the  said  company;  that  by  reason  of  said  control,  a 
demand  on  the  said  Beifeld  and  the  Hotel  Company  to 
restore  to  the  said  Construction  Company  the  funds 
and  property  wrongfully  diverted  would  have  been 
futile. 

The  defendants  contend,  first,  that  the  acts  and  dec- 
larations were  matters  of  internal  corporate  manage- 
ment, of  which,  in  the  absence  of  fraud,  equity  had  no 
jurisdiction ;  that  the  evidence  failed  to  show  fraud  on 
the  part  of  the  defendants  Beifeld  and  the  Hotel 
Company;  and  further,  that  before  complainant  may 
institute  suit  in  his  own  name  and  conduct  the  litiga- 
tion in  question,  he  must  first  show  that  he  exhausted 
all  means  within  his  reach  to  obtain  from  the  corpora- 
tion itself  a  redress  of  his  grievances,  unless  such 
state  of  facts  is  proven  which  makes  it  apparent  that 
a  demand  to  secure  a  redress  of  grievances  would  have 
been  futile;  and  that  the  evidence  in  this  case  failed 
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to  show  either  such  demand,  or  that  such  a  demand, 
if  made,  would  have  been  futile. 

The  first  issue  arises  with  reference  to  the  construc- 
tion and  interpretation  of  *  *  Contract  A, ' '  and  the  acts 
of  the  defendants  with  reference  thereto.  Complain- 
ant contends,  first,  that  the  Hotel  Company  included 
in  the  so-called  construction  account,  items  which  were 
not  properly  chargeable  to  the  Construction  Company 
under  the  contract ;  and  secondly,  that  the  Hotel  Com- 
pany did  not  credit  the  Construction  Company  with 
the  proper  commissions  on  the  sale  of  drinks,  as  pro- 
vided for  in  said  contract.  The  provisions  of  the  con- 
tract material  to  the  issues  under  discussion,  are  as 
follows : 

**lst.  The  Company  (the  Construction  Co.)  leased 
to  the  concessionaire  (the  Hotel  Co.)  concession  known 
as  the  White  City  concession  No.  1  for  exclusive  right 
of  sale  of  foods,  drinks,  cigars,  cigarettes  and  tobaccos 
within  the  premises  occupied  by  the  Company  as  lessee 
of  a  tract  of  land  situated  at  the  corner  of  63rd  street 
and  Park  avenue  upon  which  the  Company  is  con- 
structing the  White  City. 

*'2.  The  Company  grants  to  concessionaire  the  use 
of  space  approximately  100  by  200  feet  on  the  east 
side  of  said  grounds  on  the  north  end  thereof,  the 
exact  space  being  shown  on  the  ground  plan  drawn  by 
Edward  C,  Boyce,  adopted  by  the  Company  and  issued 
by  Joseph  Beifeld,  President. 

**5.  For  the  purpose  of  determining  the  cost  of  the 
buildings,  concessionaire  to  furnish  after  the  comple- 
tion of  the  same  full  statement  of  cost,  together  with 
amounts  expended  by  him  for  all  appurtenances  and 
fixtures  of  a  permanent  character  attached  to  the 
building,  all  of  which  shall  be  a  part  of  the  cost  of  the 
building.  In  determining  the  cost  no  account  shall 
be  taken  of  movable  fixtures,  as  tables  and  chairs,  nor 
of  any  linen,  silver  or  table  or  kitchen  utensils. 

''9.  As  compensation,  concessionaire  agrees  to  pay 
to  the  Company  in  lieu  of  all  other  amounts  or  charges 
twenty-five  per  cent,  of  the  gross  receipts  from  the 
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sales  of  drinks  and  ten  per  eent.  of  the  gross  receipts 
from  the  sales  of  cigats,  eigareltes  and  tobaceos^  but 
shall  not  pay  any  commission  or  percentage  on  the  sale 
or  sales  of  eatables. 

''10.  Concessionaire  shall  not  pay  to  the  Conobpany 
any  portion  of  the  twenty-five  per  cent,  and  the  ten 
per  cent,  of  the  gross  receipts,  but  shall  retain  the 
same  until  such  per  cent,  shall  equal  the  total  original 
cost  of  the  building  or  buildings,  appurtenances  and 
equipments  as  shown  by  the  statement  which  shall  be 
furnished  to  the  Company  by  the  concessionaire  and 
until  concessionaire  shall  be  reimbursed  for  all  out- 
lays in  maintaining  buildings,  appurtenances  and 
moneys  expended  for  insurance  thereon.  When  total 
amount  of  retained  percentages  by  the  concessionaire 
shall  equal  cost  of  the  buildings,  appurtenances  and 
cost  of  maintenance,  buildings  shall  become  the  prop- 
erty of  the  Company,  and  concessionaire  shall  then 
execute  and  deliver  to  Company  conveyance  which  may 
be  necessary,  upon  receiving  due  compensation  con- 
cessionaire shall  assign  to  Company  all  insurance  then 
upon  the  buildings  and  equipment.  Thereafter  con- 
cessionaire shall  pay  twenty-five  per  cent,  of  the  gross 
receipts  from  the  sales  of  drinks,  ten  per  cent,  of  the 
gross  receipts  from  the  sale  of  cigars,  cigarettes  and 
tobaccos  in  the  manner  hereinafter  provided.  There- 
after Company  shall  be  liable  for  and  shall  pay  costs 
of  making  repairs  to  the  buildings  and  cost  of  charges 
of  maintenance  excepting  for  water  and  cost  of  light- 
ing and  heating. 

**12.  Concessionaire  shall  install  and  keep  for  sale 
such  soft  drinks,  being  drinks  oth^  than  spirituous 
and  malt  liquors,  as  the  Company  may  from  time  to 
time  in  writing  request.  In  case  of  failure  to  do  so 
after  five  days'  notice,  concessionaire  shall  forfeit  the 
exclusive  rights  and  privileges  granted  by  this  con- 
tract 

These  provisions  show  that  the  contract  may  be 
considered  in  two  divisions,  viz.:  (1)  Provisions  re- 
lating to  payments  for  the  cost  of  construction,  and 
(2)  provisions  relating  to  articles  to  be  sold  and  com- 
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misstoiis  to  be  paid  by  the  Hotel  Company.  These 
two  provisions  correspond  respectively  to  the  first  and 
seeood  conteatioius  of  the  complaiaa&t  as  hereinabove 
set  forth.  We  shall  first  take  up  the  contention  that 
the  Hotel  Company  included  in  the  so-<ialled  construc- 
tion account  items  which  were  not  properly  charge- 
able,to  the  Construction  Company. 

While  the  discmssion  of  this  question  involves  the 
entire  construction,  yet,  with  the  exception  of  the  bar 
fixtures,  refrigerators,  motors,  filter,  cooking  range 
and  like  items,  there  are  but  few  items  in  the  entire 
construction  account — such  as  the  construction  of  the 
Terrace  Tavern  building^  extra  booths  and  the  tunnel 
— in  dispute  between  the  parties ;  the  only  others  being 
some  minor  items  ranging  from  a  few  cents  to  several 
hundred  dollars,  and  totaling  about  $1,716.28.  In  the 
final  decree,  items  to  the  extent  of  $9,303.57  were  dis- 
allowed in  the  entire  construction  account  which 
totaled  $113,000  and  included  some  331  items.  Of  the 
amount  disallowed,  $7,587.29  was  acquiesced  in  by 
the  defendants,  leaving  in  dispute  between  the  parties 
the  sum  of  $1,716.28,  as  previously  mentioned;  and 
as  we  regard  the  evidence,  we  believe  the  master  and 
court  were  warranted  in  directing  that  the  Construc- 
tion Company  should  receive  credit  for  the  entire 
amount  disallowed,  viz.,  $9y303.59,  and  the  Hotel  Com- 
pany be  charged  therewith.  This  brings  us  to  a  dis- 
cussion of  the  first  contention  under  this  issue,  viz., 
the  right  of  the  Hotel  Company  to  charge  the  Con- 
struction Company  with  the  value  of  certain  fixtures 
and  electrical  equipment  installed  in  connection  with 
the  operation  of  the  College  Inn  restaurant  under 
concession  ''Contract  A,"  and  the  cost  of  the  con- 
struction of  the  Terrace  Tavern  building,  tunnel  and 
extra  booths. 

Before  this  cause  was  referred  to  the  master,  the 
chancellor,  as  already  has  been  stated,  passed  upon 
several   questions   involved   in    the   construction   of 
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"Contract  A/*  one  of  them  being  whether  or  not  the 
bar  fixtures,  refrigerators,  motors,  filter,  cooking 
range,  and  items  of  like  character  were  a  proper 
charge  against  the  Construction  Company.  This 
question  involves  a  construction  of  section  5  of  con- 
tract **A,"  which  section  is  as  follows: 

**For  the  purpose  of  determining  the  cost  of  the 
buildings,  concessionaire  to  furnish  after  the  comple- 
tion of  the  same  full  statement  of  cost,  together  with 
amounts  expended  by  him  for  all  appurtenances  and 
fixtures  of  a  permanent  character  attached  to  the 
building,  all  of  which  shall  be  a  part  of  the  cost  of  the 
building.  In  determining  the  cost  no  account  shall  be 
taken  of  movable  fixtures,  as  tables  and  chairs,  nor  of 
any  linen,  silver  or  table  or  kitchen  utensils." 

Complainant  contends  that  the  bar  fixtures,  refrig- 
erators, motors,  belting,  cooking  range,  filters  and  like 
items,  were  not  appurtenances  or  fixtures  of  a  per- 
manent character  attached  to  the  building,  under  the 
rule  of  law  ordinarily  applicable  where  the  relation 
of  landlord  and  tenant  exists,  as  it  did  in  the  case  at 
bar,  between  the  Sherman  House  Hotel  Company  and 
the  White  City  Construction  Company,  and  that  to 
hold  otherwise  would  be  in  conflict  with  the  established 
and  known  principles  of  construction  as  between  land- 
lord and  tenant;  that  the  evidence  shows  that  these 
items  under  discussion  could  easily  be  removed  by 
the  Sherman  House  Hotel  Company;  that  the  Hotel 
Company  exercised  ownership  over  them ;  and  further- 
more, that  these  items  were  in  fact  trade  fixtures  which 
could  not  properly  be  regarded  as  the  property  o/  the 
Construction  Company,  the  owner  of  the  building. 
The  court,  while  admitting  the  existence  of  the  rule  of 
law  as  contended  for  by  complainant,  held  that  under 
section  5  of  contract  **A"  'Hhe  parties  to  this  contract 
laid  down  a  rule  between  themselves  which  is  diflFer- 
ent  from  the  usual  rule,"  which  is  substantially  what 
defendants  contended.  Under  this  ruling  the  follow- 
ing  items   were   charged    against   the    Construction 
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Company  as  being  items  which  nnder  the  terms  of 
said  contract  were  to  be  treated  as  equipment  or  ap- 
purtenances or  fixtures  of  a  permanent  character, 
attached  to  siaid  building,  and  were  to  be  repaid  out  of 
commissions  under  said  contract  and  to  be  allowed 
in  the  a<jcounting: 
Brunswick-Balke-Coll  Co.,  Bar  Fixtures,  etc .  $1,500.00 

Walzer  Bros.,  Awnings 139.50 

Brunswick-Balke-Coll.  Co.,  Wood  finish,  etc. .  1,405.00 

W.  H.  Lau,  Fixtures  &  railings 70.00 

Western  Electric  Co.,  Ceiling  fans 9.28 

Lynn  Filter  Co.,  Filter,  tank  &  piping 499.43 

F.  P.  Schmidt  Wire  &  Iron,  No  bill 201.50 

Orr  &  Lockett  Hardware  Co.,  Refrigerators . .  2,536.00 
Brunswick-Balke-Coll.    Co.,    Additions,    etc.. 

Buffet 295.00 

Crocker- Wheeler  Co.,  2  H.  P.  motors 76.00 

Lyon  &  Son,  Belts 52.50 

Crocker-Wheeler  Co.,  3  motors 270.00 

H.  Newgaard  &  Co.,  Motor  Slate 30.00 

Electric  Manhattan  Supply  Co.,  4  Fans 40.00 

F.  Wolf  &  Co.,  Refrigerating  plant 3,887.35 

Carmichael-Wilks  Range  Co.,  Range  &  fixtures  1,265.87 

Samuel  Lyon  &  Son,  Beltings 6.15 

Samuel  Lyon  &  Son,  Beltihgs 8.33 

Samuel  Lyon  &  Son,  Beltings .75 

Brunswick-Balke-Coll.  Co.,  Shelving  &  brack- 
ets   *...       40.00 

J.  W.  Reedy  Elevator  Co.,  Drum  &  attaching 

same 20.00 

Cleveland  Faucet  Co.,  Bar  fittings  &  connec- 
tions    1,274.37 

Orr  &  Lockett  Hdw.  Co.,  Elevator  to  dairy 

lunch  room 100.00 

U.  S.  Tent  &  Awning  Co.,  Curtains ;       57.00 

This  ruling  of  the  court  was  followed  by  the  master 
and  the  various  items  were  allowed  in  the  final  decree 
as  a  charge  against  Construction  Company. 

Evidently  the  court  construed  the  following  language 
in  section  5:  **In  determining  the  cost  no  account 
shall  be  taken  of  movable  fixtures,  as  tables  and  chairs, 


380  Appellate  Coubts  of  Illinois. 

- — 

Merle  ▼.  BeifeM,  194  III.  App.  394. 

nor  of  any  linen,  silver  or  table  or  kitchen  utensils/' 
as  evidencing  the  agreement  of  the  parties  as  to  what 
item  constituted  movable  fixtures  in  contradistinction 
of  what  item  should  be  considered  fixtures  of  a  perma- 
nent character  attached  to  the  building.  However,  as 
we  read  this  section,  it  does  not  lay  down  any  rule  dif- 
ferent from  tiiat  contended  for  by  complainant  The 
language  just  quoted,  which  the  court  has  construed 
as  laying  down  a  different  rule,  does  not  show  an  in- 
tention to  ignore  the  rule  of  law  as  applicable  to  this 
section.  It  does  state,  *' movable  fixtures,  as  tables  and 
chairs, '*  shall  not  be  considered  in  determining  the 
cost  of  the  building.  But  this  is  merely  declaratory 
of  what  the  law  is  on  this  subject.  We  are  of  the 
opinion  that  this  section  must  be  interpreted  and  con- 
strued in  accordance  with  the  well-accepted  rule  of 
law  determining  whether  or  not  appurtenances  and 
fixtures  are  of  a  permanent  character  attached  to  the 
*  building,  namely:  Has  the  tenant  the  right  to  their 
removal  or  do  they  become  the  property  of  the  land- 
lord! 

Upon  the  hearing  of  this  issue  before  the  court,  the 
complainant,  who  contended  for  the  rule  just  enunci- 
ated, introduced  considerable  evidence  bearing  upon 
the  question  whether  or  not  the  items  charged  against 
the  Construction  Company  were  of  a  permanent  char- 
acter as  contemplated  in  section  5  of  this  contract. 
Under  the  ruling  of  the  court  below  that  evidence 
was  immaterial;  but  in  the  views  expressed  by  this 
court,  we  have  reviewed  it  for  the  purpose  of  deter- 
mining whether  all  these  items  or  any  part  thereof 
should  be  charged  back  to  the  Hotel  Company  and 
the  Construction  Company  given  credit  therefor.  Af- 
ter a  careful  review  of  the  evidence  upon  this  sub- 
ject, we  are  of  the  opinion  that  the  following  items, 
under  the  rule  of  law  as  we  think  pertains,  cannot  be 
considered  appurtenances  or  fixtures  of  a  permanent 
character  attached  to  the  building  and  were  therefore 
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wrongfully  charged  against  the  Constmction  Com- 
pany: 
Brunswick-Balke-Coll.  Co.,  Bar  ftxtorea,  etc.  .$1,500.00 

W.  H.  Lau,  Fixtures  &  railings 70.00 

Lynn  Filter  Co.,  Filter,  tank  &  piping 499.43 

E.  P.  Schmidt  Wire  &  Iron  Co.,  No  bill 201.50 

Orr  &  Lockett  Hdw.  Co.,  Refrigerators 2,536.00 

Brunswick-Balke-Coll.    Co.,    Additions,    etc., 

Buffet 295.00 

Cannichael-Wilks  Range  Co.,  Range  &  Ilx- 

tures 1,265.87 

Bmnswiek-Balke-CoU.  Co.,  Shelving  &  brack- 
ets         40.00 

Cleveland  Faucet  Co.,  Bar  fittings  &  connec- 
tions    1,274.37 

U.  S.  Tent  &  Awning  Co.,  Curtains 57.00 

In  most  instances,  they  are  but  trade  fixtures  and 
are  of  such  character  that,  even  though  attached  to 
the  building,  they  remained  the  property  of  the  lessee 
herein,  the  Hotel  Company.  The  remaining  items  in 
that  account  we  regard  as  properly  charged  to  the  Con- 
struction Company. 

That  portion  of  the  decree  which  permitted  the  en- 
tire items  herein  set  forth  to  be  charged  against  the 
Construction  Company  will  therefore  be  reversed  and 
the  court  below  directed  to  enter  a  decree  in  aocordaaee 
with  the  views  hereinabove  expressed. 

Another  item  that  complainant  contends  was  im- 
properly charged  in  the  construction  account  with 
the  Construction  Company  was  the  cost  of  the  Terrace 
Tavern  building,  and  certain  booths  other  than  the 
four  ice  cream  booths  provided  for  under  **  Contract 

The  Terrace  Tavom  was  erected  outside  of  the 
space  set  forth  in  ** Contract  A,**  to  be  occupied  by 
what  was  known  as  the  College  Inn  building.  Com- 
plainant contends  that  there  was  nothing  in  any  of  the 
provisions  of  ''Contract  A^'  which  contemplated  pay- 
ment for  the  construction  of  any  building  other  than 
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that  erected  on  the  space  allotted  to  the  Hotel  Com- 
pany in  said  contract.  The  evidence  shows  that  Howse 
and  Joseph  Beifeld  during  the  first  season  (1905)  met 
and  agreed  that  it  was  desirable  for  the  best  interests 
of  the  enterprise  that  the  Terrace  Tavern  buUding  be 
erected.  It  was  located  at  a  considerable  distance 
from  the  College  Inn  building.  Howse  testified  that 
it  added  to  the  enjoyment  of  the  people  to  have  a 
building  in  this  locality,  where  they  could  have  ice 
cream  and  soft  drinks  served  them.  Complainant's 
contention  is  based  upon  the  fact  that  the  Hotel  Com- 
pany, in  the  concession  granted  under  ''Contract  A,'' 
was  confined  to  the  space  mentioned  in  said  contract. 
We  do  not  think  it  was  contemplated  that  section  2  of 
this  contract  should  limit  the  field  of  operations  of 
the  Hotel  Company  thereunder.  Section  1  clearly 
provides  that  the  right  to  sell  food,  drinks,  tobacco, 
etc.,  should  obtain  anywhere  within  the  premises  oc- 
cupied by  White  City.  Furthermore,  the  master 
found  as  a  fact  in  the  case,  to  which  no  exception  was 
taken  by  complainant,  that  ''in  respect  to  selling  of 
eatables  and  drinks,  in  general,  at  other  places  than 
the  premises  described  in  Exhibit  A,  it  was  proper  and 
advantageous  to  the  Construction  Company  that  such 
sales  should  be  made."  Furthermore,  the  evidence 
shows  that  the  building  occupied  by  every  concession- 
aire was  in  the  first  instance  constructed  at  the  ex- 
pense of  the  Construction  Company;  the  only  exception 
being  the  buildings  erected  by  the  Hotel  Company, 
which  bore  the  initial  expense  and  then  secured  pay- 
ment by  crediting  the  Construction  Company  with  com- 
missions as  provided  for  in  the  contract. 

While  no  written  agreement  was  made,  the  evi- 
dence shows  that  Howse  and  Joseph  Beifeld  agreed 
informally  that  the  Hotel  Company  should  construct 
the  Terrace  Tavern  building.  Even  if  this  informal 
agreement  had  not  been  made,  we  are  of  the  opinion 
that  inasmuch  as  the  Hotel  Company  did  construct  the 
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building  and  it  was  used  for  purposes  authorized  in 
** Contract  A,''  in  contemplation  of  that  contract,  it 
was  to  be  paid  for  by  the  Construction  Company. 
What  we  have  said  here  with  reference  to  the  Terrace 
Tavern  also  applies  to  the  booths  which  complainant 
claims  were  erected  and  charged  to  the  Construction 
Company  without  authority.  We  therefore  concur 
in  the  finding  of  the  master  and  the  court,  that  the 
Construction  Company  was  properly  charged  with 
the  items  of  the  Terrace  Tavern  building  and  the 
booths. 

The  master  disallowed  items  aggregating  $355.92 
in  the  Terrace  Tavern  bill,  which  included  a  $250 
charge  for  a  merry-go-round.  But  as  the  defendants 
admitted  the  impropriety  of  the  latter  charge  and 
made  no  objection  to  the  ruling  of  the  master  on  the 
remaining  items,  they  require  no  further  considera- 
tion here. 

The  finding  in  the  decree  with  reference  to  the  items 
of  the  Terrace  Tavern  building  and  the  extra  booths 
will  be  affirmed. 

The  Construction  Company  was  also  charged  with 
$3,000  for  the  building  of  a  tunnel  extending  from  the 
College  Inn  building  to  the  band  stand.  The  master 
found  that  said  tunnel  was  constructed  with  the  ap- 
proval of  the  directors  of  the  Construction  Company 
and  that  the  evidence  showed  it  to  be  beneficial  to  the 
Construction  Company  by  way  of  expediting  the  sale 
of  drinks;  accordingly  the  charge  was  upheld  by  the 
master  and  this  finding  was  approved  by  the  court. 
What  we  have  said  relative  to  the  Terrace  Tavern 
building  and  the  booths  applies  with  equal  force  here, 
and  the  finding  in  the  decree  as  to  the  item  for  the  con- 
struction of  the  tunnel  is  therefore  affirmed. 

An  item  of  $2,000  for  the  erection  of  a  band  stand 
was  not  passed  upon  by  the  master  because  said  ex- 
penditure occurred  after  the  filing 'of  the  bill,  and  the 
master  was  of  the  opinion  that  the  matter  was  not 
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properly  before  him.  However,  complainaut  contends 
that  upon  a  re-reference  to  the  master,  in  accordance 
with  the  decree,  the  matter  should  be  inquired  into. 
Tested  by  the  same  rule  applied,  by  us  to  the  items  of 
the  Terrace  Tavern,  the  tunnel  and  extra  booths,  we 
are  of  the  opinion  that  the  item  is  properly  a  charge 
against  the  White  City  Construction  Company. 

The  second  issue  arising  out  of  the  contract  is  that 
the  Hotd  Company  did  not  credit  the  Construction 
Company  with  proper  commissions  on  the  sale  of 
drinks  as  provided  for  in  said  contract.  The  first 
item  involved  in  this  issne  is  the  sale  of  milk  at  a 
booth  operated  by  the  Hotel  Company  on  the  premises 
of  White  City,  which  booth  was  known  as  the  Wooden 
Cow.  Milk  wa«  sold  from  this  booth  by  the  glass  dur- 
ing the  seasons  of  1906  and  1907.  The  evidence  shows 
that  only  on  Saturdays  and  Sundays  sandwiches  and 
redhots  also  were  sold  from  this  booth,  but  that  milk 
was  sold  every  day.  Complainant  contends  that  the 
milk  sold  from  this  booth  was  not  a  food  but  a  drink. 
Defendant  contends  that  inasmuch  as  milk  was-  sold  at 
the  restaurant  with  meals  and  no  commission  was 
payable  thereon  under  the  contract,  the  Hotel  Com- 
pany was  not  liable  therefor  on  sales  of  milk  made 
elsewhere.  It  was  with  reference  also  to  this  issue  that 
the  chancellor,  before  the  matter  was  referred  to  the 
master,  was  asked,  to  enunciate  a  rule  governing  the 
construction  of  **Contract  A,'* 

In  support  of  his  contention,  complainant  refers  to 
the  contract  itself,  section  9  of  which  provides  as  fol- 
lows: 

**A8  compensation,  concessionaire  agrees  to  pay  to 
the  Company  in  lieu  of  all  other  amounts  or  charges 
twenty-five  per  cent,  of  the  gross  receipts  from  the 
sales  of  drinks  and  ten  per  cent,  of  the  gross  receipts 
from  the  sales  of  cigars,  cigarettes  and  tobaccos,  but 
shall  not  pay  any  commission  or  percentage  on  the 
sale  or  sales  of  eatables." 
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Complainant  contends  that  the  word  ** eatables"  is 
more  restrictive  than  the  word  *'food;''  that  while  the 
word  *'inilk"  is  defined  by  recognized  authorities  as  a 
food,  yet  it  cannot  be  considered  an  ** eatable"  in  the 
sense  used  in  the  contract;  moreover,  that  section  12 
of  said  contract  which  provides  that  soft  drinks  shall 
be  sold  and  designates  soft  drinks  as  being  those 
** other  than  spirituous  and  malt  liquors,"  shows  that 
the  word  *  brinks"  as  used  in  section  9  included  soft 
drinks  as  well  as  spirituous  and  malt  liquors. 

The  court  held  that  milk  sold  in  the  College  Inn 
building  and  elsewhere  as  part  of  a  meal  with  eatables 
was  not  to  be  considered  a  drink;  but  when  sold  in 
individual  glasses  and  not  with  eatables,  it  was  to  be 
considered  a  drink  upon  which  the  Construction  Com- 
pany was  entitled  to  receive  and  the  Hotel  Company 
liable  to  pay,  a  commission  of  twenty-five  per  cent,  on 
the  gross  receipts.  We  think  this  reasoning  is  sound ; 
moreover,  the  evidence  shows  that  outside  of  Satur- 
days and  Sundays,  when  redhots  and  sandwiches  were 
sold  from  this  booth,  milk  alone  was  sold  there  and 
only  by  the  glass.  We  hardly  think  it  was  within  the 
contemplation  of  this  contract  that  the  Hotel  Company 
could  occupy  space  and  buildings  erected  at  the  ex- 
pense of  the  Construction  Company  for  the  sale  of 
articles,  unless  some  compensation  were  to  be  paid 
by  way  of  commission  on  the  sale  of  the  articles.  If 
from  the  evidence  it  were  possible  to  determine  the 
number  of  glasses  of  milk  that  were  sold  in  connec- 
tion with  redhots  and  sandwiches,— i.  e.  as  part  of  a 
meal, — ^the  same  distinction  could  be  made  here  as 
was  made  with  reference  to  the  sale  of  milk  when  ac- 
companying food  sold  in  the  restaurant  proper.  The 
decree  with  reference  to  this  item  will  be  affirmed, 
with  the  direction,  however,  that  if  evidence  can  be 
adduced  to  show  the  number  of  glasses  of  milk  sold 
from  the  Wooden  Cow,  in  connection  with  redhots  or 

sandwiches,  the  amount  of  commission  due  the  Con- 
voL  cxciv  as. 
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struction  Company  from  the  sale  of  milk  from  the 
Wooden  Cow  be  reduced  accordingly. 

Another  item  in  issue  under  this  division  is  the 
commission  to  be  charged  upon  the  sale  of  champagne. 
Complainant  contends  that  the  contract  was  clear  and 
definite,  that  twenty-five  per  cent  be  paid  on  all 
drinks,  including  champagne.  Such  was  the  ruling  of 
the  court  on  the  preliminary  hearing,  but  this  issue 
was  referred  to  the  master  because  of  the  claim  set 
up  by  defendant  that  the  contract  had  been  modified 
so  as  to  reduce  the  commission  on  champagne.  Con- 
siderable evidence  was  introduced  on  that  point,  and 
the  master  found  that  the  express  terms  of  the  con- 
tract controlled  unless  same  had  been  modified  by  act 
of  the  board  of  directors,  which  the  master  found  the 
evidence  failed  to  show.  This  finding  was  concurred 
in  by  the  court  in  its  final  decree. 

We  have  carefully  reviewed  the  evidence  offered  up- 
on this  question,  and  cannot  concur  in  the  conclusion 
of  the  master  and  the  court.  The  evidence  of  Joseph 
Beifeld,  Frank  and  Jones  clearly  showed  that  there 
had  been  an  agreement  on  the  part  of  the  directors  to 
modify  the  contract  by  reducing  the  amount  of  com- 
mission on  champagne  from  twenty-five  to  ten  per 
cent.  Joseph  Beifeld  stated  that  when  said  agreement 
was  made,  all  were  present,  including  Boyce.  Jones 
stated  that  Boyce  was  present.  Frank,  who  testified 
that  an  agreement  had  been  entered  into,  stated  that 
he  did  not  remember  that  Boyce  was  present,  but  that 
all  the  other  directors  were  there,  viz.,  Jones,  Howse 
and  Beifeld.  Boyce  testified  that  he  did  not  remember 
having  been  present  at  any  meeting  when  that  ques- 
tion was  discussed.  While  it  is  true  that  no  written  or 
formal  a?:reement  was  entered  into  showing  the  mod- 
ification of  this  contract,  or  that  it  occurred  at  a  reg- 
ular meeting  of  the  board  of  directors,  yet  the  master 
found  that  repeatedly  prior  to  the  opening  of  the  park, 
and  during  the  first  year,  many  decisions  and  agree- 


Chicago — First  Dibtriot — June,  19i5.        387 

Merle  t.  Belleld,  194  111.  App.  364. 

ments  were  made  at  informal  meetings  of  the  board 
of  directors  held  on  the  grounds  of  the  Construction 
Company;  and  the  testimony  of  all  save  Boyce  shows 
that  this  agreement  was  entered  into  during  this 
period  on  the  White  City  premises.  The  master  fur- 
ther found  that  **many  changes  were  made  in  con- 
cessionaires' contracts  and  many  rejections  and  al- 
lowances were  made  to  them,  sometimes  by  formal 
action  of  the  board  of  directors  x  and  sometimes  with- 
out such  action/^  In  view  of  these  findings  by  the 
master,  we  are  of  the  opinion  that  his  finding  that 
there  had  been  no  modification  of  the  contract  provid- 
ing for  the  payment  of  twenty-five  per  cent,  commis- 
sion on  drinks  with  reference  to  the  item  of  champagne 
fras  clearly  and  manifestly  against  the  weight  of  the 
evidence,  and  that  the  master  should  have  found  that 
rfiere  was  a  modification  a&  contended  for  by  the  de- 
fendants. The  decree  with  reference  to  this  finding  is 
reversed,  with  directions  to  enter  a  finding  in  accord- 
ance with  the  views  herein  expressed. 

There  is  also  the  item  of  champagne  and  cigars  sold 
At  banquets  wherein  the  same  was  returned  as  food. 
Defendants  argue  that  these  banquets  were  given  to 
public  officials  and  others,  and  that  they  were  served  at 
a  loss  to  the  Hotel  Company,  and  that  in  view  of  the 
advertising  advantage  accruing  to  the  Construction 
Company,  it  was  proper  for  the  Hotel  Company  not 
to  pay  commissions  on  wines  so  served. 

The  finding  of  the  master  was  that  commissions  of 
twenty-five  and  ten  per  cent,  be  paid  on  champagne 
and  cigars  respectively,  at  the  prevailing  prices  at 
which  these  articles  were  usually  sold.  The  court  in 
Its  decree,  however,  modified  the  finding  of  the  master, 
basing  the  commission  not  on  the  .  usual  customary 
and  retail  charge  of  said  goods,  but  on  the  actual  cost 
price  of  the  champagne  and  cigars.  No  doubt  the 
court  was  of  the  opinion  that  there  was  some  merit  in 
defendants'  contention.    We  see  no  reason  to  disturb 
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the  finding  of  the  court,  and  concur  therein,  save  that 
only  ten  per  cent,  should  be  charged  on  champagne,  in 
accordance  with  the  views  hereinabove  expressed. 

We  shall  now  take  up  the  contention  of  the  parties 
with  reference  to  ^'Contract  B.^'  On  December  10, 
1904,  the  Construction  Company  entered  into  a  con- 
tract with  the  Hotel  Company  giving  it  the  right  to 
the  exclusive  sale  of  candy,  peanuts,  popcorn  and 
cracker  jack  and  fruits  of  all  kinds,  except  that  sold 
through  slot  machines;  and  for  such  concession  the 
Hotel  Company  agreed  to  pay  the  Construction  Com- 
pany a  compensation  of  twenty-five  per  cent,  of  the 
gross  receipts  derived  from  the  operation  or  main- 
tenance of  said  concession.  Payment  to  be  made 
every  day,  at  such  place  and  time  as  the  Construction 
Company  might  designate. 

Complainant  contends,  first,  that  the  amount  of  com- 
pensation was  inadequate;  and,  secondly,  that  the 
Hotel  Company,  instead  of  turning  over  to  the  Con- 
struction Company  in  cash  the  percentage  on  the  sales 
as  called  for  in  the  contract,  credited  the  Construc- 
tion Company  therewith. 

The  master  found  that  twenty-five  per  cent,  of  the 
gross  receipts,  as  provided  for  in  said  contract,  was  a 
fair  and  reasonable  commission,  and  in  arriving  at 
such  conclusion  commented  upon  the  evidence  of 
Boyce,  a  witness  who  was  not  friendly  to  Beifeld,  and 
who  stated  that  no  reputable  concern  would  have 
taken  this  concession  at  more  than  twenty-five  per 
cent.  The  finding  of  the  master  was  adopted  by  the 
court  in  its  final  decree,  and  we  concur  therein. 

As  to  the  other  contention,  the  master  found  that 
the  acts  of  the  Hotel  Company,  in  giving  credit  to  the 
Construction  Company  for  such  percentage  instead  of 
paying  it  in  cash,  were  contrary  to  the  express  terms 
of  the  agreement,  and  recommended  that  the  Hotel 
Company  be  decreed  to  pay  such  percentage  in  easily 
with  interest  thereon  at  the  rate  of  five  per  cent,  to 
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the  Qonstruction  Company.  The  court,  however,  did 
not  approve  this  finding  and  sustained  defendants,  ex- 
ceptions thereto,  upon  the  ground  that  whether  the 
twenty-five  per  cent,  commission  was  paid  in  cash  or 
credited  on  the  construction  account,  it  constituted  a 
payment  under  the  terms  of  the  contract.  In  coining 
to  that  conclusion,  the  court  no  doubt  had  in  mind  the 
fact  that  no  interest  was  paid  by  the  Construction 
Company  on  its  indebtedness  due  the  Hotel  Company 
on  the  construction  account,  and  that  in  equity  the  de- 
fendants were  warranted  in  applying  the  commission 
as  it  did.    We  concur  in  this  finding  of  the  decree. 

Complainant  also  contended  that  a  fair  and  reason- 
able commission  should  be  paid  on  ice  cream  sold  by 
the  ^ish  outside  of  the  casino  and  dairy  lunch;  also 
that  a  reasonable  commission  should  be  paid  on  the 
sale  of  ice  cream  cones,  ice  cream  steins  and  ice  cream 
sandwiches.  Complainant  contends  that  the  sale  of 
ice  cream  in  any  form,  outside  of  the  casino  and  the 
dairy  lunch — ^where  they  constituted  part  of  a  meal — 
was  not  covered  by  any. of  the  provisions  in  either 
'^Contract  A^^  or  *' Contract  B;"  that  the  Hotel  Com- 
pany had  no  right  to  exercise  this  privilege  without 
paying  a  fair  compensation  on  the  sale  of  ice  cream, 
outside  of  the  sale  of  it  by  the  dish  in  the  casino  and 
dairy  lunchroom. 

The  master  sustained  the  contention  of  the  complain- 
ant, that  it  was  not  a  food,  but  classed  ice  cream  as  a 
confection,  and  found  that  twenty-five  per  cent,  would 
be  a  fair  compensation  on  all  sales  thereof.  This 
finding  of  the  master  indicates  that  he  considered  ice 
cream  sold  outside  of  the  casino  and  dairy  lunchroom 
as  being  covered  by  the  provisions  of  **  Contract  B." 
This  finding  was  approved  by  the  court  in  its  decree. 
As  ^e  read  ^'Contract  B,"  the  only  section  that  can 
possibly  cover  the  sale  of  ice  cream  is  that  relating  to 
the  sale  of  candy.  We  hardly  believe,  in  the  ordinary 
acceptation  of  that  word  today,  that  ice  cream  can  be 
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considered  as  candy;  and  merely  designating  it  as  a 
confection  does  not  change  its  character.  In  our  opin- 
ion, there  is  no  question  that  ice  cream  is  a  food, 
whether  sold  in  a  restaurant;  from  a  booth,  or  peddled 
from  a  basket,  whether  in  the  form  of  an  ice  cream 
stein,  cone  or  sandwich,  or  by  the  dish ;  and  moreover, 
we  believe  it  must  be  considered  a  food,  even  in  the 
restricted  sense  as  used  in  the  contract,  namely,  an 
eatable.  The  contract  provided  that  the  Hotel  Com- 
pany had  the  privilege  of  selling  food  anywhere  upon 
the  premises  of  White  City.  That  ice  cream  is  a  food 
is  not  a  debatable  question,  even  though  it  may  also  be 
considered  a  refreshment.  In  our  opinion,  the  sale  of 
ice  cream,  either  in  the  form  of  a  dish,  ice  cream  stein, 
cone  or  sandwich,  whether  in  the  casino,  dairy  lunch- 
room or  anywhere  else  on  the  grounds,  was  covered 
by  the  provisions  of  ''Contract  A'*  giving  the  Hotel 
Company  the  right  to  sell  food  anywhere  within  the 
premises.  Therefore,  the  finding  of  the  master  and 
the  court  with  reference  to  this  item  will  be  reversed. 

Complainant  contends  that  a  fair  commission  should 
be  paid  on  the  revenue  derived  by  the  Hotel  Company 
from  advertisements  printed  on  menu  cards  that  it 
used  in  the  College  Inn  or  Casino,  and  also  on  mus- 
ical programs  prepared  and  printed  by  it  for  use  in 
the  plaza  where  concerts  were  given.  The  master 
upheld  this  contention  and  found  that  twenty-five  per 
cent,  was  a  reasonable  compensation  for  the  privilege, 
of  having  advertisements  on  both  its  menu  cards  and 
musical  programs.  The  court  approved  this  finding 
only  with  reference  to  the  advertisements  on  the  mus- 
ical programs,  but  held  that  the  right  to  place  adver- 
tisements on  menu  cards  was  an  implied  part  of  the 
concession  for  which  no  commission  need  be  paid. 
Under  the  evidence  heard  by  the  master  on  this^p^r- 
ticular  item,  we  concur  in  the  finding  by  the  court. 

Complainant  also  charges  that  the  Hotel  Company 
was  improperly  given  the  right  to  use  space  under  the 
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ballroom  for  dairy  lunch  purposes.  The  master  found 
that  the  use  of  this  space  as  a  lunchroom  was  a  dis- 
tinct advantage  to  the  White  City  Construction  Com- 
pany, acquiesced  in  by  the  directors,  and  that  the 
Sherman  House  Hotel  Company  was  not  chargeable 
for  its  use.  This 'finding  was  approved  by  the  court 
and  we  concur  therein. 

During  the  years  1905  and  1906,  towards  the  end  of 
the  season,  the  Hotel  Company  sold  confetti.  Com- 
plainant contends  that  twenty-five  per  cent,  commis- 
sion paid  on  such  sales  was  not  sufficient.  The  master 
found  it  was,  and  said  finding  was  approved  by  the 
court  and  we  concur  therein. 

Several  other  items  upon  which  no  commission  was 
paid  or  credited,  which  complainant  contends  was  con- 
trary to  the  provisions  of  contracts  **A''  and  **B,'^ 
were  the  sale  of  water,  orangeade,  ice  cream  soda,  and 
sundry  confection  sales.  Upon  the  hearing,  it  was  ad- 
mitted by  counsel  for  the  defendant  that  compensation 
shonld  have  been  paid  and  that  the  failure  to  do  so  was 
inadvertent;  and  no  exception  was  taken  to  the  mas- 
ter's finding  that  a  commission  was  due  on  these  items 
as  provided  for  under  the  various  contracts. 

There  were  several  items  charged  in  the  construc- 
tion account  against  the  Construction  Company  which 
defendants  admit  were  erroneous.  These  were  the 
items  for  filter  and  refrigerators,  the  erroneous 
charge  for  the  filter  being  in  the  sum  of  $165  and  that 
with  reference  to  the  refrigerators  being  in  the  sum 
of  $1,787.35.  A  finding  to  this  effect  was  made  by  the 
master  and  approved  by  the  court.  We  concur  in  said 
finding.  However,  in  view  of  our  previous  holding  as 
to  what  constitutes  fixtures  and  appurtenances  per- 
manently attached,  not  only  should  the  Construction 
Company  be  allowed  a  credit  of  $165  on  the  filter,  but 
tot  the  entire  amount  thereof,  viz.,  $499.43.  Our  pre- 
vious holding,  however,  does  not  affect  the  amount 
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found  by  the  master  with  reference  to  the  item  of  re- 
frigerators. 

Another  item  which  complainant  claimed  was  un- 
justly charged  to  the  Construction  Company  was  that 
for  painting  tables  and  chairs,  and  an  item  of  $40.95 
for  moneys  paid  by  the  Hotel  Company  to  its  patrons 
for  damage  to  clothing  caused  by  soft  paint  on  these 
chairs  and  tables.  Defendant  conceded  this  amoxmt 
was  an  improper  charge,  and  the  master  found  it  so. 
No  exception  was  taken  to  the  finding,  which  finding 
was  approved  by  the  court  in  its  decree. 

On  the  item  of  cash  registers,  wherein  the  court's 
finding  was  at  variance  with  that  of  the  master,  in 
view  of  the  evidence  in  the  case,  we  concur  in  the 
finding  of  the  court. 

The  finding  of  the  master  with  reference  to  the 
*' alteration  account,*'  which  was  approved  by  the 
court,  is  not  complained  of  by  defendants ;  in  fact,  on 
the  hearing,  before  the  matter  was  referred  to  the 
master,  defendants  stipulated  that  such  matters  were 
not  chargeable  against  the  Construction  Company, 
but  constituted  an  obligation  for  which  the  Hotel  Com- 
pany was  responsible. 

The  contentions  thus  far  passed  upon  arose  out  of 
the  construction  and  interpretation  of  contracts  **A" 
and  *'B,''  and  the  acts  of  the  defendants  relative  there- 
to. Independently  of  these  two  contracts,  various  con- 
troversies have  arisen. 

The  first  item  to  be  considered  is  the  interest  on 
Joseph  Beif eld's  salary.  Mr.  Beifeld,  as  presideht  of 
the  Construction  Company,  was  voted  a  salary,  for 
the  year  1906,  to  be  paid  if  desired,  in  monthly  instal- 
ments. His  salary,  however,  was  not  drawn  until  No- 
vember 1,  1907.  On  October  2nd  of  that  year,  Joseph 
Beifeld  directed  Jones  to  draw  a  check  for  $550,  being 
the  interest  at  six  per  cent,  on  $10,000  for  eleven 
months,  namely,  from  November  1,  1906.  This  sum 
was  paid  to  Joseph  Beifeld  and  the  Construction  Com- 
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pany  charged  with  said  amount.  The  master  found 
that  no  contract  had  been  entered  into  for  the  pay- 
ment of  interest  and  that  the  action  of  the  directors 
upon  same  was  unwarranted  and  illegal.  The  master 
found  that  said  sum  of  $550  should  be  returned  to  the 
Construction  Company,  with  interest  at  five  per  cent, 
from  October  2,  1907.  The  court  concurred  in  this 
finding.  There  is  no  proof  in  the  evidence  that  the 
Construction  Company  requested  Joseph  Beifeld  not 
to  draw  his  salary.  Mr.  Beifeld  maintained  that  by 
not  drawing  his  salary  the  Construction  Company  was 
enabled  to  retire  more  of  its  bonds.  However  that  may 
be,  the  act  of  Beifeld  was  purely  voluntary  and  did 
not  create  any  obligation  on  the  part  of  the  Construc- 
tion Company.  The  finding  in  the  decree  on  this  item 
will  be  affirmed. 

Pursuant  to  a  resolution  passed  by  the  board  of  di- 
rectors of  the  Construction  Company,  the  Hotel  Com- 
pany was  voted  a  rebate  of  $2,000  oil  its  electric  light 
bill.  The  master  and  the  court  found  that  such  rebate 
was  unwarranted,  and  disallowed  the  item.  While  the 
defendants  predicate  this  rebate  upon  the  fact  that 
the  light  of  the  College  Inn  building  helped  illuminate 
the  White  City  grounds,  such  argument  does  not  com- 
mend itself  to  the  judgment  of  this  court.  As  ob- 
served by  the  master,  if  such  position  were  tenable, 
there  is  no  reason  why  other  concessionaires  should 
not  be  granted  a  similar  rebate.  The  court  properly 
found  against  the  defendants  on  this  item;  and  we  con- 
cur therein. 

Thus  far  we  have  disposed  of  most  of  the  questions 
in  dispute.  The  determination  of  the  various  conten- 
tions already  enumerated  involved  a  study  and  a  re- 
view of  the  evidence  which  complainant  offered  not 
only  in  support  of  the  contentions  already  disposed  of, 
but  in  support  of  his  right  to  maintain  the  bill,  and  the 
evidence  offered  by  defendant  in  denying  not  only  the 
individual  claims,  but  the  right  of  the  complainant  to 
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maintain  the  bill.  The  master  fomid,  and  the  conrt 
approved  said  finding,  ^hat  the  complainant  was  en- 
titled to  maintain  his  bill  of  complaint  While  he 
found  as  a  fact  that  no  organized  conspiracy  existed 
to  defraud  the  Construction  Company  or  to  take  ad- 
vantage of  it  in  any  way,  he  further  found  that  the 
acts  of  Joseph  Beifeld  or  his  employees  and  the  ofiieers 
of  the  Hotel  Company,  with  reference  to  **  Contract 
**A"  and  '*B,'*  were  unfair  to  and  resulted  in.  finan- 
cial loss  to  the  Construction  Company,  and  that  for 
such  matters  there  should  be  an  accounting. 

The  master  found  that  mistakes  had  been  made  in 
the  accounting  between  the  Construction  Company  and 
the  Hotel  Company,  in  some  instances  without  the 
knowledge  of  Joseph  Beifeld ;  that  in  many  instances 
improper  charges  had  been  made  against  the  Con- 
struction Company  or  that  it  had  not  been  paid  com- 
missions to  which  it  was  entitled,  or  that  it  had  paid 
out  money  on  obligations  for  which  it  was  not  liable, 
to  Joseph  Beifeld  or  the  Hotel  Company  upon  the  or- 
der of  Joseph  Beifeld  or  with  his  knowledge ;  and  fur- 
ther, that  even  though  Joseph  Beifeld  considered  his 
acts  in  that  regard  justified,  yet  as  a  matter  of  law  he 
was  not  justified  and  that  the  same  thereby  constitu- 
ted a  breach  of  trust.  Necessarily,  in  view  of  our 
holding  on  the  respective  items  brought  in  issue  on  this 
contract,  we  must  concur  in  these  findings  of  the  mas- 
ter. In  doing  so,  however,  we  are  thoroughly  im- 
pressed with  the  fact  that  there  was  no  organized  con- 
spiracy as  charged,  and  moreover,  that  where  mistakes 
and  improper  charges  were  made,  they  were  not  actu- 
ated by  any  fraudulent  or  wrongful  purpose,  but  that 
Mr.  Beifeld,  in  the  acts  which  led  to  mistakes  which 
brought  on  this  litigation,  acted  in  good  faith  and  in 
the  sincere  conviction  that  he  was  justified  in  so  do- 
ing. The  various  admissions  of  the  defendants  in  this 
f'ase  show  that  certain  charges  were  made  against  tLp 
Construction  Company  improperly  and  that  thereby 


Chicago — First  District — June,  1915.        395 


Merle  v.  B^feld,  194  lU.  App.  364. 


money  and  property  were  wrongfully  diverted.  While 
the  master  has  found  with  reference  to  some  of  these 
charges  that  they  were  made  without  the  knowledge  of 
Joseph  Beifeld,  yet  the  evidence  shows  that  the  in- 
formation leading  to  the  discovery  of  these  mistakes 
might  not  have  been  forthcoming,  save  for  the  proceed- 
ings herein.  The  evidence  further  shows  that  with  ref- 
erence to  several  of  the  items  in  dispute  here  and  which 
we  have  determined  in  favor  of  the  contention  of  the 
complainants,  Mr.  Beifeld  took  a  determined  position 
to  the  contrary.  There  is  no  question  but  that  the 
charges  of  the  various  items  such  as  bar  fixtures,  cook- 
ing apparatus,  filter  and  items  of  similar  character, 
against  the  Construction  Company  under  **  Contract 
A, ' '  were  made  by  the  authority  of  Joseph  Beifeld  and 
the  directors  of  the  Construction  Company  other  than 
Boyce  and  the  complainant;  that  by  the  direction  of 
Joseph  Beifeld,  no  commission  was  paid  upon  the  sale  ^ 
of  milk  by  the  glass  and  upon  wines  served  at  certain 
banquets,  which  action  was  acquiesced  in  by  a  majority 
of  the  directors  of  the  Construction  Company.  Bei- 
feld's  position  was,  without  question,  taken  in  good 
faith.  But  the  law  is  well  settled  that  where  an  officer 
or  directors  of  a  corporation  permit  funds  thereof  to 
be  diverted,  even  though  such  action  be  taken  in  good 
faith,  the  jurisdiction  of  a  court  of  chancery  may  be 
invoked  by  a  stockholder  against  the  corporation  and 
its  directors  to  secure  a  proper  application  of  such 
funds  or  property.  The  element  of  fraud  need  not 
accompany  such  act  before  the  jurisdiction  of  a  court 
of  chancery  attaches,  and  the  decree  of  the  court  which 
gives  redress  to  secure  such  relief  is  not  an  interfer- 
ence with  the  internal  management  of  a  corporation. 

In  the  case  of  Green  v.  Hedenberg,  159  111.  489,  our 
Supreme  Court  says  (p.  493) : 

*'It  is  well  settled  in  this  State,  that  where  the 
officers  of  a  corporation  wrongfully  deal  with  its  prop- 
erty to  the  injury  of  stockholders,  the  latter  may  main- 
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tain  a  bill  against  the  company  and  its  officers  for  re- 
lief against  such  misappropriation/' 

No  distinction  is  made  whether  such  misappropria- 
tion is  the  result  of  acts  founded  on  bad  faith  or  the 
result  of  a  sincere  belief  that  such  action  was  justified. 
The  same  principle  is  adhered  to  in  Voorhees  v. 
Mason,  245  111.  256.  In  the  latter  case  the  right  of  a 
stockholder  to  maintain  an  action  was  upheld  even 
though  the  corporation,  the  acts  of  whose  directors 
were  subject  to  inquiry,  was  a  foreign  corporation. 
The  following  language  is  applicable  to  the  case  at  bar 
(p.  267) : 

**In  Beale  on  Foreign  Corporations  (sec.  309)  it 
is  said:  *  Where  proceedings  are  instituted  against 
officers  of  a  corporation  for  an  accounting  and  a  res- 
toration of  property  wrongly  abstracted  by  them 
from  the  corporation,  a  bill  may  be  brought  in  any 
jurisdiction  where  the  officers  are  found.  •  •  •  The 
right  of  the  plaintiffs,  as  stockholders,  to  compel  a 
restoration  by  the  officers  to  the  corporation  is  a 
co-extensive  with  the  right  of  the  corporation  itself. 
Surely  the  corporation  would  not  be  confined  to  the 
courts  of  the  State  which  created  it,  but  could  pursue 
its  officers  in  whatever  jurisdiction  it  might  find  them, 
otherwise  it  would  be  remediless  if  those  officers  re- 
mained without  the  State.*  We  think,  therefore,  the 
fact  that  the  corporation  was  organized  in  the  State 
of  Delaware  and  that  it  may  be  necessary  to  interpret 
and  apply  the  laws  of  that  State  is  no  ground  for 
refusing  to  entertain  jurisdiction  where  the  offending 
parties  reside  in  this  State  and  the  suit  is  brought  in 
the  name  of  a  stockholder,  for  and  on  behalf  of  the 
corporation.  Ma/ndel  v.  Swan  Land  Co.,  154  111.  177; 
Bell  V.  Farivell,  176  id.  489;  Beale  on  Foreign  Corpora- 
tions, sec.  309. '* 

We  are,  therefore,  of  the  opinion  that  under  the 
facts  and  circumstances  in  evidence,  the  jurisdiction 
of  a  court  of  equity  was  properly  invoked. 

Defendants  further  contend,  however,  that  the 
jurisdiction  of  a  court  of  chancery  cannot  be  properly 
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invoked  unless  a  demand  has  been  made  upon  the  of- 
ficers and  directors  of  said  corporation  to  take  such 
action  as  is  necessary  to  restore  to  the  company  money 
or  property  wrongfully  diverted  to  the  prejudice  of 
the  corporation  and  its  stockholders.  Defendants  ad- 
mit, however,  that  where  the  evidence  shows  that  such 
a  demand  would  be  futile,  the  making  thereof  is  not  a 
necessary  condition  precedent.  The  master  held  in 
this  case,  that  Joseph  Beifeld,  by  reason  of  his  owner- 
ship of  a  majority  of  the  stock  in  the  White  City  Con- 
struction Company,  was  enabled  to  and  did  control 
the  election  of  its  directors.  He  further  found  that 
where  a  difference  of  opinion  arose  with  reference  to 
matters  here  involved,  the  majority  of  the  directors 
adopted  the  views  expressed  and  the  acts  suggested  by 
Joseph  Beifeld;  in  fact,  that  Joseph  Beifeld 's  con- 
struction and  interpretation  of  contracts  ^^A"  and 
**B*'  prevailed.  These  findings  were  approved  by  the 
court  in  its  decree,  and  we  are  of  the  opinion  that  the 
evidence  in  the  record  sustains  such  finding. 

Without  impugning  the  good  faith  of  Joseph  Bei- 
feld, but,  on  the  contrary,  being  of  the  opinion  that  he 
was  convinced  that  he  was  at  all  times  acting  in  good 
faith,  it  is  fair  to  presume  that  he  did  insist  upon  his 
acts  being  approved  by  the  board  of  directors  and  did 
use  all  his  influence  in  bringing  about  such  approval^ 
and  that  a  request  from  complainant  to  take  such  ac- 
tion as  would  bring  into  question  the  good  faith  and 
propriety  of  the  acts  of  Joseph  Beifeld  would  not  have 
met  with  a  favorable  response  on  the  part  of  the  offi- 
cers and  directors  of  the  White  City  Construction 
Company.  Moreover,  if  such  request  had  been  grant- 
ed, there  is  no  question  that  if  litigation  had  followed, 
it  would  necessarily  have  been  under  the  direction  of 
the  board  of  directors,  which  was  favorably  inclined 
to  Joseph  Beifeld. 

In  the  case  ofAppleton  v.  American  Malting  Co.,  65 
N.  J.  Eq.  375,  also  a  suit  by  a  stockholder  against  the 
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corporation  and  its  directors  to  secure  relief,  the  court 
says  (p.  377) : 

'*The  statement  that  a  majority  of  the  present 
board  of  directors  were,  and  are,  among  the  persons 
against  whom  relief  is  sought  by  the  bill,  discloses  a 
situation  which  relieved  the  complainants  from  the 
duty  of  applying  to  them  to  bring  suit  in  the  name  of 
the  corporation.  It  is  settled  in  this  state,  that  such 
application  need  not  be  made  when  the  interest,  or 
bias,  of  the  directors  makes  it  certain  that,  if  it  was 
made,  it  would  be  denied ;  or,  if  granted,  that  the  liti- 
gation following  would  necessarily  be  under  the  di- 
rection of  persons  opposed  to  its  success.*'  (Citing 
cases.) 

So  in  the  case  at  bar,  we  believe  that  the  facts  and 
circumstances  in  evidence  disclose  a  situation  which 
relieved  complainant  from  the  necessity  of  making  a 
demand. 

In  the  case  of  Green  v.  Hedenherg,  supra,  the  court 
stated  that  while  the  rule  in  chancery  is  that  before 
bringing  a  bill  of  like  character  as  the  bill  of  com- 
plaint herein,  a  demand  must  have  been  made  of  the 
proper  officers  to  bring  the  action,  yet  where  there 
is  a  reasonable  certainty  that  such  demand  would  be 
unavailing,  it  need  not  be  made.  We  believe  that  in 
the  case  at  bar  there  was  a  reasonable  certainty  that 
such  demand  would  have  been  unavailing. 

In  the  case  of  Delaware  &  H.  Co.  v.  Albany  <&  8.  R. 
Co.j  213  U.  S.  435,  a  similar  contention  was  in  contro- 
versy by  reason  of  Rule  94  of  the  United  States  court 
of  equity  rules.  That  part  of  Rule  94,  the  application 
of  which  was  invoked  by  the  parties  corresponding  to 
the  defendants  in  the  case  at  bar,  was  as  follows: 

'*It  (meaning  the  bill  of  complaint)  must  also  iet 
forth  with  particularity  the  efforts  of  the  plaintiff  to 
secure  such  action  as  he  desires  on  the  part  of  the 
managing  directors  or  trustees,  and,  if  necessary,  .of 
the  sliareholders,  and  the  causes  of  his  failure  to 
obtain  such  action." 

In  passing  upon  the  questions  propounded  to  it  un- 
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der  the  facts  in  controversy,  Mr.  Justi^  McKenna, 
speaking  on  behalf  of  the  court,  says  (p.  451) : 

'*Tt  was  certainly  natural  enough  that  a  stockholder 
should  seek  more  earnest  representatives,  and  consider 
that  the  directors  *  occupied/  to  use  the  language  of 
Dodge  v.  Woolsey  [18  How.  331],  *  antagonistic 
grounds  in  respect  to  the  controversy '  as  to  him.  The 
attitude  of  the  directors  need  not  be  sinister.  It  may 
be  sincere.*' 

While  the  facts  in  that  case  were  different  from 
those  in  the  case  at  bar,  yet,  in  our  opinion,  the  prin- 
ciple announced  is  equally  applicable  thereto.  We  are, 
therefore,  of  the  opinion  that  under  the  facts  and  cir- 
cumstances in  evidence  in  the  case  at  bar,  no  demand 
was  necessary  as  a  condition  precedent  to  entitle  com- 
plainant to  maintain  his  bill.  The  finding  in  the  de- 
cree, therefore,  that  the  complainant  was  entitled  to 
maintain  his  bill  will  be  affirmed.  In  arriving  at  this 
conclusion,  we  have  carefully  considered  the  authori- 
ties cited  by  defendants  and  do  not  find  them  inconsist- 
ent  with  the  views  herein  expressed. 

The  court  found  that  in  the  investigation  of  matters 
complained  of  in  the  bill  and  on  which  an  accounting 
was  ordered,  and  in  the  complainant's  procuring  de- 
tails and  data  of  the  various  transactions  involved 
upon  which  an  accounting  herein  was  ordered,  and  in 
the  prosecution  of  this  suit,  complainant  was  com- 
pelled to  and  did  expend  and  incurred  liabilities  for 
the  payment  of  large  sums  of  money;  that  as  part 
of  said  expenditures,  and  liabilities,  complainant  has 
been  compelled  to  and  has  paid  out  and  become  liable 
to  pay  out  large  sums  of  money  to  expert  accountants, 
stenographers,  attorneys,  and  that  this  was  for  nec- 
essary and  proper  services  in  and  about  said  investi- 
gation and  prosecution  of  this  suit;  further,  that  in 
equity  said  expenditures  and  liabilities  of  the  com- 
plainant should  be  and  are  a  first  lien  and  a  proper 
charge  to  be  allowed  and  paid  to  the  complainant  out 
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of  funds  which  may  be  saved  to  or  recovered  for  the 
said  Construction  Company  by  reason  of  said  inves- 
tigation and  prosecution  of  this  suit,  which  last 
mentioned  funds  the  courl;  finds  are  trust  funds.  And 
the  court  ordered  and  adjudged  that  said  expenditures 
and  liabilities,  not  including  the  court  costs  taxed  in 
the  decree,  be  a  first  lien  upon  any  and  all  moneys  re- 
coverable by  these  proceedings ;  further,  that  the  mas- 
ter take  evidence  and  report  same  with  his  conclusions 
upon  the  law  and  evidence,  as  to  the  amount  of  said 
last  mentioned  expenditures  and  liabilities  of  com- 
plainant, including  evidence  upon  the  question  of  what 
services  have  been  rendered  herein  by  complainant's 
attorneys  and  what  are  and  will  be  reasonable  attor- 
neys' fees  to  be  allowed  to  complainant  in  the  premises 
on  account  of  services  herein  by  complainant's  attor- 
neys. This  finding  and  order  in  the  decree  are  clearly 
improper  and  without  authority,  and  such  finding  and 
order  in  the  decree  will  be  reversed. 

The  Chicago  Fire  Exhibition  Company,  while  pray- 
ing an  appeal,  did  not  perfect  same;  accordingly,  the 
finding  in  the  decree  against  the  Chicago  Fire  Exhibi- 
tion Company  will  be  affirmed. 

In  all  respects,  otherwise  than  indicated  in  the 
course  of  this  opinion,  the  decree  is  supported  by  the 
evidence.  In  view,  however,  of  certain  findings  made 
by  us,  the  decree  will  be  reversed  and  the  cause  re- 
manded with  directions  for  further  proceedings  in 
accordance  with  our  findings  made  in  this  opinion. 

Therefore  the  decree  of  the  Circuit  Court  will  be 
affirmed  in  part  and  reversed  in  part  and  the  cause  re- 
manded with  directions  to  the  chancellor  to  enter  a 
decree  in  accordance  with  the  findings  announced  in 
this  opinion. 

Affirmed  in  part,  reversed  in  part  and  remanded 
with  directions. 
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ADDITIONAL  OPINION  FILED  ON  PETITION 

FOB  REHEARING. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Counsel  for  the  complainant  insist,  in  their  petition 
for  rehearing,  that  the  question  of  complainant's  right 
to  have  his  expenditures  and  liabilities  for  expert  ac- 
countants, stenographers  and  attorneys,  in  and  about 
the  investigation  and  prosecution  of  this  bill,  allowed 
as  a  first  lien  upon  any  and  all  moneys  recoverable  by 
these  proceedings,  was  not  fully  discussed  in  the  orig- 
inal briefs,  and  they  now  strenuously  insist  that  such 
expenditures  have  often  been  allowed  in  cases  like  the 
present  one.  We  have  examined  the  cases  in  this  State 
cited  as  having  a  bearing  on  this  question,  as  well  as 
many  others  not  cited,  and  we  are  of  the  opinion  that 
all  the  cases  in  Illinois  come  within  either  the  rule, 
or  the  exception  to  the  rule,  as  stated  by  Mr.  Justice 
Hand,  in  the  opinion  filed  in  the  case  of  Wilson  v.  Clay- 
burgh,  215  111.  506.  In  that  case  the  court  said :  *  *  It 
has  been  repeatedly  held  in  this  State  that  nothing  can 
be  allowed  and  taxed  as  costs  by  the  clerk  or  the  court 
but  items  of  cost  designated  by  the  statute  to  be  so 
allowed  and  taxed. ' '  ( Citing  authorities. )  *  *  The  only 
exception  to  this  rule  in  this  State  is  in  cases  brought 
by  trustees  for  the  construction  of  wills,  where  a  will  is 
so  ambiguous  as  to  make  it  necessary  to  go  into  a  court 
of  chancery  to  obtain  a  construction  thereof,  in  which 
class  of  cases  the  costs  of  the  litigation  must  be  borne 
by  the  estate. ' '    ( Citing  authorities. ) 

Among  the  cases  cited  as  coming  within  the  excep- 
tion are  several  of  those  cited  in  complainant's  peti- 
tion for  rehearing.  The  case  of  Abend  v.  Endowment 
Fwnd  Commission,  174  HI.  96,  also  comes  within  the 
exception.  The  case  of  Aldrich  v.  Maker,  153  HI.  App. 
413,  is  more  nearly  like  the  present  case,  as  will  appear 
by  reference  to  the  decision  of  the  Supreme  Court  in 
the  same  case  (Maker  v.  Aldrick,  205  111.  242) ;  but  in 
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that  case,  the  right  to  solicitors'  fees  was  denied,  upon 
the  authority  of  Wilson  v.  Clayburgh,  supra,  and  sim- 
ilar cases.  We  see  no  reason  in  anything  advanced  in 
the  petition  for  rehearing  to  change  the  opinion  here- 
tofore filed,  as  to  this  question. 

Complainant's  counsel  also  contend,  as  to  this  pro- 
vision in  the  decree,  that  the  White  City  Construction 
Company,  the  party  directly  interested,  neither  object- 
ed nor  excepted  to  this  provision  and  did  not  appeal  or 
assign  any  error  thereto,  and  further,  that  no  assign- 
ment of  error  by  Joseph  Beifeld  could  question  or 
put  it  within  the  power  of  the  Appellate  Court  to  con- 
sider the  question  as  to  this  provision  in  the  decree. 
Tn  the  case  of  Kavanagh  v.  Bank  of  America,  239  111. 
404,  a  stockholders'  bill  was  filed  by  Kavanagh  and  a 
receiver  appointed.  Later,  an  intervening  petition  was 
filed  and  an  order  entered  upon  it  which  only  indirect- 
ly eflFected  Kavanagh 's  interest  as  a  stockholder.  He 
prosecuted  an  appeal,  and  his  right  thereto  being  ques- 
tioned on  substantially  the  same  grounds  as  those 
urged  on  the  petition  for  rehearing  in  this  case,  our 
Supreme  Court,  in  sustaining  his  right  to  appeal,  said 
(p.  406) : 

**The  complainant  had  a  right  to  appeal  because  he 
was  a  party  and  the  decree  affected  adversely  his  in- 
terest as  a  stockholder." 

Tn  the  case  at  bar,  Joseph  Beifeld  was  a  party  and 
also  a  stockholder,  whose  interests,  as  the  record 
shows,  would  be  adversely  affected  by  the  provision 
in  this  decree.  The  decision  in  the  case  of  Kavanagh 
V.  Bavk  of  America,  supra,  is  controlling  on  this  con- 
tention of  the  complainant. 

Counsel  for  complainant  further  contend  that  de- 
fendant Joseph  Beifeld  did  not  properly  assign  error 
on  the  ruling  of  the  court  on  this  provision  in  the  de- 
cree, and  also  that  such  error,  even  if  properly  as- 
signed, was  waived  because  of  the  failure  to  raise  an 
issue  thereon  in  the  printed  briefs  and  arguments. 
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We  are  satisfied,  from  a  careful  review  of  the  record, 
that  error  was  properly  assigned  as  to  this  provision 
in  the  decree,  and  while  but  slight  mention  of  such  er- 
ror is  made  in  the  printed  briefs  and  argument,  this 
point  was  urged  on  the  oral  argument  of  the  case.  We 
are  therefore  of  the  opinion  that  it  was  properly  sub- 
mitted for  our  consideration. 

Counsel  for  defendants  have  also  filed  a  petition  for 
rehearing,  in  which  they  request  the  court  to  express 
an  opinion  as  to  the  allowance  of  interest  on  items 
charged  against  the  defendants.  We  are  of  the  opinion 
that  the  statute  provides  for  the  allowance  of  such  in- 
terest, as  for  **  money  received  to  the  use  of  another, 
and  retained  without  the  owner's  knowledge."  Rev. 
St.  ch.  74,  Sec.  2  (J.  &  A.  Tf  6691.)  The  right  to  the 
allowance  of  interest  in  such  cases  was  affirmed  in 
Lehmann  v.  Rothbarth,  111  111.  185,  practically  upon 
this  ground,  although  the  statute  was  not  mentioned  in 
the  opinion  filed  in  that  case.  As  to  the  question  of 
costs  in  the  Circuit  Court,  we  see  no  good  reason  for 
disturbing  the  decree. 

The  petitions  for  rehearing  will  be  denied. 

Rehearing  denied. 

Mb.  Presiding  Justice  Scanlan  dissenting:  I  dis- 
sent from  that  part  of  the  foregoing  additional  opin- 
ion that  holds  that  the  appellants  Joseph  Beifeld  and 
Sherman  House  Hotel  Company  did  not  waive  the  al- 
leged error  in  that  part  of  the  decree  which  directs 
that  the  expenditures  and  liabilities  incurred  by  the 
appellee,  William  F.  Merle,  in  the  prosecution  of  the 
gtiit  be  taxed  as  costs  in  the  case.  I  am  of  the  opinion 
that  the  said  alleged  error  was  waived  by  the  appel- 
lants, and  I  will  at  a  later  date  file  an  additional  opin- 
ion in  support  of  this  dissent. 
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MB.    PRESIDING    JUSTICE    SCANLAN    DISSENTING    PROM    THE 
ADDITIONAL  OPINION  FILED  ON  THE  PETITION  FOR 

REHEARING. 

In  the  opinion  filed  in  this  case,  we  found  that  the 
chancellor  erred  as  to  the  provisions  in  the  decree  that 
William  F.  Merle  Becover  the  expenditures  and  lia- 
hilities  incurred  hy  him  in  the  prosecution  of  this  suit 
out  of  the  funds  of  the  White  City  Construction  Com- 
pany, recovered  by  the  said  company  through  the  said 
prosecution.  In  the  petition  for  rehearing  filed  by 
Merle,  it  is  strenuously  insisted  that  the  provisions  in 
question  in  the  decree  were  not  open  to  review  by  this 
court,  for  the  reason  {inter  alia)  that  Joseph  Beifeld 
and  the  Sherman  House  Hotel  Company,  in  the  print- 
ed *' Brief*  and  printed  arguments  filed  by  them  in 
this  court,  did  not  raise  or  argue  the  point  that  the 
chancellor  erred  as  to  the  said  provisions  in  the  decree 
and  that,  therefore,  the  alleged  error  was  waived  by 
them. 

In  the  additional  opinion  filed  on  the  petition  for  re- 
hearing, by  the  majority  of  this  court,  as  to  this  con- 
tention of  Merle,  it  is  said, '  *  and  while  but  slight  men- 
tion of  such  error  is  made  in  the  printed  briefs  and 
arguments,  this  point  was  urged  on  the  oral  argu- 
ments of  the  case.  We  are  therefore  of  the  opinion 
that  it  was  properly  submitted  for  our  consideration." 

After  a  very  careful  consideration  of  the  important 
question  raised  by  the  present  contention  of  Merle,  I 
am  compelled  to  dissent  from  the  conclusion  of  liie 
majority  of  this  court  that  the  said  point  was  prop- 
erly before  this  court  for  review.  The  point  was  not 
made  or  urged,  either  in  the  printed  ^' brief*  or  the 
printed  arguments  of  Beifeld  and  the  Hotel  Company, 
and  it  was  therefore  waived,  and,  as  Merle  did  not 
in  any  way  relinquish  the  right  he  gained  by  reason 
of  the  said  waiver,  this  court  was  not  warranted  in 
passing  upon  the  question  involved  in  the  said  point. 
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In  the  printed  **  brief '  filed  by  Beifeld  and  the  Ho- 
tel Company  on  the  petition  for  rehearing,  two  an- 
swers are  made  to  the  present  contention  of  Merie: 
First,  it  is  argued  that  the  point  was  not  waived,  be- 
cause it  was  made  by  counsel  for  Beifeld  and  the  Ho- 
tel Company  in  the  oral  argument  of  the  case,  and 
also  beca^ise  **tliis  matter  may  be  said  to  be  inferen- 
tially  covered  under  the  head  of  'Costs'  in  our  print- 
ed brief;"  second,  that  it  is  ** axiomatic  that  in  a  chan- 
cery case  like  the  present  it  is  the  inherent  right,  of 
a  court  (in  the  absence  of  a  positive  prohibition)  to 
decide  all  questions  presented  by  the  record,  whether 
the  court  is  aided  by  counsel  in  its  (the  court's)  de- 
cision or  not;"  that  the  court  has  the  right  **to  de- 
cide any  matter  in  the  record  to  which  an  assignment 
of  error  may  properly  relate."  Taking  up  these  an- 
swers in  the  order  in  which  they  are  made,  the  first 
question  to  determine  is,  was  the  point  waived  by  Bei- 
feld and  the  Hotel  Company! 

The  following  is  the  printed  *' brief"  filed  in  this 
court  by  Joseph  Beifeld  and  the  Sherman  House  Ho- 
tel Company: 

* '  brief. 

'  *  The  chancellor  had  no  power  to  decree  an  account- 
ing in  this  case,  because 

I. 

'*  Equity  has  no  jurisdiction  to  interfere  in  matters 
of  internal  corporate  management  in  the  absence  of 
fraud.    (Citation  of  authorities.) 

n. 

''There  is  no  presumption  of  fraud  arising  out  of 
the  fact  that  two  corporations,  dealing  with  one  an- 
other, have  common  directors,  but  fraud  must  be 
proved  and  the  burden  of  proof  is  on  the  party  mak- 
ing the  charge.    (Citation  of  authorities.) 

in. 

**The  evidence  in  this  case  fails  to  show  fraud  on 
the  part  of  Joseph  Beifeld  and  Sherman  House  Hotel 
Company  or  either  of  them. 
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IV. 

* '  Before  a  stockholder  is  permitted  in  his  own  name 
to  institute  and  conduct  a  litigation  which  usually  be- 
longs to  the  corporation,  he  must  show  that  he  has 
exhausted  all  the  means  within  his  reach  to  obtain 
from  the  corporation  itself  the  redress  of  his  griev- 
ances, unless  such  a  state  of  facts  is  alleged  and 
proved,  which  makes  it  apparent  that  such  a  demand 
would  be  futile.     (Citation  of  authorities.) 

V. 

**Even  though  the  necessary  facts  to  allow  a  suit  by 
a  stockholder  are  present,  yet  the  suit  will  not  lie 
where  the  complaining  stockholder  has  been  guilty  of 
laches,  acquiescence  or  ratification."  (Citation  of  au- 
thorities.) 

In  the  printed  argument  of  Beifeld  and  the  Hotel 
Company,  the  single  point  contained  in  the  printed 
''Brief"  is  then  taken  up  and  very  fully  argued  under 
the  five  subheads  stated  in  the  printed  brief.  Follow- 
ing the  said  argument,  and  at  the  conclusion  of  what 
is  commonly  termed  the  printed  brief,  under  the  head- 
ing ''Costs,"  appears  the  following: 

"The  court  decreed  that  all  the  costs  of  this  litiga- 
tion, including  masters'  fees  and  stenographic  charges, 
should  be  assessed  against  Joseph  Beifeld  and  the  Ho- 
tel Company.  We  need  to  cite  no  authorities  to  sus- 
tain the  proposition  that  a  court  of  equity  has  power 
to  apportion  costs  between  the  parties  where  they  are 
each  partly  successful. 

"The  record  in  this  case  has  been  lengthened  to  its 
present  size,  by  the  enormous  amount  of  evidence  of- 
fered by  complainant  on  the  many  items  and  charges 
found  against  him.  The  bar  fixtures,  the  confetti  sales, 
the  i)eanuts,  popcorn  and  cracker  jack  concessions,  the 
Terrace  Tavern  and  the  Tunnel  are  some  of  these 
items. 

"We  feel  that  the  action  of  thp  trial  court  in  assess- 
ing all  the  costs  against  the  defendants  is  helpful  to 
the  defendants  in  showing  the  court's  utter  disregard 
of  the  equities  of  the  case.  In  line  with  the  general 
idea  to  'soak'  Beifeld,  the  court  has  decreed  that  he 
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should  pay  a  large  amount  by  way  of  costs,  for  which 
he  was  not  responsible  under  any  possible  theory.  We 
trust  that  the  advantage  of  the  perspective  gained  in 
an  Appellate  proceeding  will  enable  this  court  to  view 
the  whole  case  in  its  proper  light.*' 

Rule  21  of  this  court  provides  that  the  printed  brief 
should  contain  a  short,  clear  statement  of  the  points 
relied  upon,  and  the  printed  arguments  should  con- 
tain the  arguments  in  support  of  the  points  made  in 
the  printed  brief.  In  effect,  this  rule  is  but  a  state- 
ment of  the  practice  that  obtains  in  nearly  all  appel- 
late courts  in  this  country. 

The  decisions  that  directly  apply  to  the  question, 
raised  by  the  contention  of  Merle,  are  very  numerous. 
I  will  first  refer  to  some  of  the  Supreme  Court  cases 
that  are  in  point:  Errors  assigned  but  not  urged  in 
appellant's  brief  must  be  considered  as  waived.  Scott 
V.  Liimaghi,  236  HI.  564.  '*It  is  the  established  prac- 
tice of  this  court  that  where  a  party  to  a  suit  assigns 
errors  which  are  not  argued  in  his  brief,  they  will  be 
considered  as  waived."  Gordon  v.  Comr's  of  High- 
tvays  of  Road  Dist.  No.  3, 169  111.  510.  ''Unless  errors 
assigned  are  argued  they  will  be  considered  as  waived 
and  will  not  be  passed  upon  by  this  court.  If  the  rule 
were  otherwise,  a  litigant  could  have  his  case  tried 
-  upon  one  theory  in  one  court  and  upon  a  different  theo- 
ry in  another  court,  which  method  cannot  and  will  not 
be  tolerated."  United  States  Wringer  Co.  v.  Cooyiey, 
214  111.  520.  In  Black  v.  Botzke,  244  111.  200,  it  was  held 
that  *'even  though  a  constitutional  question  is  raised 
in  the  court  below  and  proper  assignments  of  error 
appear  upon  the  record  to  present  the  question  for 
review  in  this  court,  such  question  will  be  deemed  to 
have  been  waived,  and  will  not  be  considered  by  this 
court  if  it  is  not  argued  in  the  briefs  filed  in  this 
court"  When  errors  are  not  insisted  upon  by  the  ap- 
pellant in  his  opening  brief,  it  is  too  late  to  present 
them  in  a  reply  brief.    Schumacher  v.  Bell,  164  111.  181 ; 
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Morton  v.  Pttsey,  237  HI.  26.  In  Wetmore  v.  Henry, 
259  ni.  80,  it  was  held  that  a  question  not  raised  by  an 
appellant  in  his  original  brief  cannot  be  thereafter 
raised. by  reply  brief,  oral  argument,  printed  argu- 
ment,  or  on  a  rehearing ;  that  thd  point  not  having  been 
raised  in  the  original  brief  was  waived.  Many  other 
Supreme  Court  cases  sustaining  the  foregoing  ones 
might  be  cited. 

The  counsel  for  Merle  contend,  that  the  aforesaid 
rules  of  practice  of  the  Supreme  Court  prevail  also  in 
the  Appellate  Courts,  and  they  further  insist  that  by 
statute  (section  27,  ch.  37,  Kurd's  Eev.  St,  J.  &  A. 
^  2970),  the  practice  in  both  courts  must  be  uniform. 
As  a  matter  of  fact,  the  practice  in  the  Appellate 
Courts,  in  the  particular  regard,  is  the  same  as  in  the 
Supreme  Court,  and  it  is  entirely  unnecessary  to  here 
decide  why  it  is  so.  Appellate  Court  cases,  almost 
without  number,  might  be  cited  in  support  of  the  state- 
ment that  the  practice  in  the  particular  regard  is  the 
same  in  both  courts.  I  will  refer  to  some  of  these: 
Lorenzo  v.  Hunter,  185  111.  App.  574;  Carlin  v.  Michi- 
gan Cent.  R.  Co.,  189  111.  App.  23;  Forrest  v.  Roper 
Furniture  Co.,  187  HI.  App.  504 ;  Hem  v.  Allen,  179  HI. 
App.  223 ;  Dumbeck  v.  Walsh,  179  111.  App.  239 ;  City 
of  Chicago  v.  Biel,  182  HI.  App.  2 ;  Barr  v.  Florentine 
Alabaster  Co.,  174  111.  App.  256 ;  People  v.  Viskniskki, 
169  111.  App.  230;  Molner  v.  Molner,  186  111.  App.  233; 
Askins  v.  Hott,  188  111.  App.  235;  Montague  <&  Co.  v. 
Ay  gam,  164  111.  App.  596;  Davenport,  R.  I.  <&  N.  W. 
Ry  Co.  V.  DeYaeger,  112  111.  App.  537;  Acme  Harves- 
ter Co.  V.  Chittick,  132  HI.  App.  611 ;  Kozowski  v.  Os- 
,  trowski,  163  111.  App.  199 ;  Johnson  v.  Royal  Neighbors 
of  America,  159  lU.  App.  269 ;  Earth  v.  Hanna,  158  HI. 
App.  20;  Swenson  v.  Doyle,  158  HI.  App.  60;  Kemp- 
ton's  Estate  V.  Funk,  158  HI.  App.  100;  Frenci  v.  Taze- 
well Coal  Co.,  157  111.  App.  477 ;  St.  John  v.  Village  of 
North  Utica,  157  111.  App.  504;  Linnberg  v.  City  of 
Rock  Island,  157  111.  App.  527 ;  Foss  v.  Hawley,  154  HI. 
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App.  349 ;  Town  of  Big  Grove  v.  Town  of  Fox,  89  111. 
App.  84;  Interstate  Building  &  Loan  Ass'n  v.  Ayers, 
71  111.  App.  529 ;  Equitable  Powder  Mfg.  Co.  v.  Cleve- 
land, C,  C.  (&  St.  L,  R.  Co.,  155  111.  App.  265 ;  Macgreg- 
or  V.  Malarkey,  96  111.  App.  421 ;  Illinois  Cent.  B.  Co. 
V.  Heisner,  45  HI.  App.  143;  SummervUle  *v.  Penn 
Drilling  Co.,  119  111.  App.  152;  Richardson  v.  Benes, 
115  m.  App.  532 ;  Illinois  Cent.  R.  Co.  v.  McMillan,  115 
HI.  App.  600;  Brown  v.  Burley,  168  111.  App.  114; 
Crawford  Locomotive  &  Car  Co.  v.  Galesburg  Mal- 
leable Castings  Co.,  168  111.  App.  405. 

It  is  clear  that  the  rules  of  waiver,  laid  down  in  the 
cases  heretofore  cited  hy  me  in  support  of  my  posi- 
tion, do  not  apply  in  all  instances.  An  Appellate 
Court,  of  its  own  motion,  and  at  any  stage  of  the  pro- 
ceedings, may  interpose  the  objection  of  want  of  juris- 
diction over  the  subject-matter  of  the  suit.  Such  an 
error,  of  course,  the  parties  cannot  waive.  It  is  equal- 
ly true  that  in  cases  where  public  rights  and  interests 
are  involved,  the  court  may  decide  questions  not  pre- 
sented by  the  litigants.  Heppes  Co.  v.  City  of  Chicago, 
260  HI.  506,  is  a  case  in  point.  There  it  was  held  that 
the  court  could  decide  questions  not  raised  in  the  briefs 
and  arguments  of  either  party,  for  the  reason  that 
public  rights  and  interests  were  involved,  and  the  de- 
cision of  the  court  might  constitute  a  precedent  which 
would  imperil  such  rights,  but  the  court  in  that  case 
also,  in  the  following  plain  and  significant  language, 
announced  the  rule  that  governs  cases  like  the  pres- 
ent one:  '^ Where  adult  litigants  are  concerned,  and 
private  rights,  only,  are  involved,  the  proper  practice 
is  to  decide  such  questions  as  they  see  fit  to  present.' ' 
The  rule  thus  announced  has  been  quoted  with  approv- 
al by  this  branch  of  the  Appellate  Court  in  the  late 
case  of  Steele  v.  Lamb,  184  111.  App.  577  (opinion  by 
Mr.  Justice  Fitch).  Other  cases,  might  be  cited  to 
which  the  rules  of  waiver  that  govern  cases  like  the 
present  one  do  not  apply,  but  in  any  of  these  eases 
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there  will  be  found  something  in  the  nature  of  the 
right  involved,  or  some  legal  disability  in  one  or  more 
of  the  parties  to  the  proceedings,  that  takes  it  without 
the  general  rule. 

The  point  that  the  majority  of  this  court  holds  was 
not  waived  is,  that  the  chancellor  erred  in  decreeing 
*Hhat  William  F.  Merle  recover  the  expenditures  and 
liabilities  incurred  by  him  in  the  prosecution  of  this 
suit  out  of  the  funds  of  the  White  City  Construction 
Company,  recovered  by  the  said  company  through  the 
said  prosecution."  It  is  conceded — as  it  must  be — 
that  this  point  is  not  made  in  the  printed  ** Briefs — 
the  place  where  it  belongs  under  Rule  21  of  this  court. 
But  one  point  was  made  in  the  ** Brief,"  viz.:  ''The 
chancellor  had  no  power  to  decree  an  accounting  in 
this  cause.''  Five  reasons  were  assigned  in  support 
of  this  point.  But,  aside  from  the  fact  that  the  point 
was  not  made  in  the  printed  ** Brief,"  it  is  clear  that 
it  was  not  raised  and  urged  even  in  the  printed  argu- 
ment. In  fact,  the  counsel  for  Beifeld  and  the  Hotel 
Company  practically  concede  that  this  is  so,  for  their 
sole  claim  is,  that  *  *  this  matter  may  be  said  to  be  inf er- 
entially  covered  under  the  heading  of  *  Costs'  in  our 
printed  brief."  If  points  could  be  thus  made,  an  ap- 
pellate court  might  be  compelled  to  search  the  entire 
record  in  every  case,  for  it  would  be  very  easy  for  an 
appellant  to  inferentially  question  the  entire  record. 
Such  a  practice  would  not  only  place  an  unwarranted 
and  intolerable  burden  upon  the  appellate  court,  but 
it  would  also  compel  an  appellee  to  defend  the  entire 
record.  It  is  not  the  duty  of  a  reviewing  court  to 
search  the  record  for  error,  nor  is  an  appellee  required 
to  defend  any  part  of  the  record  that  has  not  been 
properly  attacked  by  the  appellant.  All  presumptions 
are  in  favor  of  the  judgment,  and  if  the  appellant 
wishes  an  appellate  court  to  pass  upon  any  action  of 
the  trial  court,  the  burden  is  upon  him,  not  only  to 
point  out  specifically  to  the  appellate  court  the  al- 
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leged  error,  but  to  show  wherein  the  trial  court  erred. 
DVfQgan  v.  Ryan,  211  111.  133;  Ladd  v.  Ladd,  175  111. 
App.  101;  Jones  v.  Bean,  136  HI.  App,  545.  Many 
other  cases  to  the  same  effect  might  be  cited. 

It  follows,  therefore,  that  even  if  the  language  under 
the  heading  ** Costs'*  could  be  reasonably  given  the 
interpretation  suggested  by  counsel  for  Beifeld  and 
the  Hotel  Company,  nevertheless,  this  would  not  save 
the  point.  But  it  is  clear,  that  by  no  reasonable  inter- 
pretation of  the  said  language  can  it  be  held  that  the 
point  in  question  was  made,  or  intended  to  be  made, 
under  the  heading  ** Costs."  The  point  was  an  im- 
portant and  unusual  one ;  the  counsel  for  Beifeld  and 
the  Hotel  Company  were  able  and  experienced,  and 
it  is  idle  to  argue  that  they  intended,  by  the  said  lan- 
guage, to  raise  and  urge  the  point  that  the  chancellor 
erred  in  decreeing  ^'that  William  F.  Merle  recover 
the  expenditures  and  liabilities  incurred  by  him  in  the 
prosecution  of  this  suit  out  of  the  funds  of  the  White 
City  Construction  Company,  recovered  by  the  said 
company  through  the  said  prosecution  J'  No  authori-. 
ties  are  cited  under  the  said  heading  that  bear  upon 
the  particular  point.  The  said  language  occurs  after 
the  conclusion  of  the  arguments  of  the  counsel  in  sup- 
port of  the  single  point  raised  in  the  printed  ** Brief," 
and  it  appears  to  be  in  the  nature  of  an  argument  in 
support  of  the  claim  that  is  constantly  made  by  the 
counsel  in  the  printed  arguments  that  the  chancellor 
utterly  disregarded  the  equities  of  the  case  in  decree- 
ing an  accounting.  In  fact,  counsel  under  the  said 
heading  state:  **We  feel  that  the  action  of  the  trial 
court  in  assessing  all  the  costs  against  the  defendants 
is  helpful  to  the  defendants  in  showing  the  courts  ut- 
ter disregard  of  the  equities  of  tlie  case."  If  it  had 
not  been  for  the  fact  that  counsel  for  Beifeld  and  the 
Hotel  Company,  on  the  oral  argument  of  the  case,  com- 
plained of  the  action  of  the  chancellor  as  to  the  inat- 
ter  in  question,  it  is  certain  that  this  court  could  not 
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have  known  of  the  said  point.  This  being  so,  how  can 
it  lie  reasonably  urged  that  the  point  was  even  infer- 
entially  made  under  the  heading  **Costsf'* 

Under  the  authorities  heretofore  cited,  it  is  plain 
that  the  point  was  not  saved  merely  because  the  coun- 
sel for  Beif eld  and  the  Hotel  Company  made  it  in  their 
oral  argument  to  this  court. 

It  is  very  evident,  however,  from  the  printed  brief 
filed  in  this  court  by  the  counsel  for  Beifeld  and  the 
Hotel  Company,  on  the  petition  for  rehearing,  that  the 
argument  upon  which  they  rely,  in  answer  to  the  con- 
tention of  Merle,  is  that  the  point  in  question  was 
properly  preserved  by  exceptions  and  by  assignment 
of  errors,  and  that  this  court,  therefore,  had  the  dis- 
cretion to  consider  it,  even  if  it  was  not  urged  in  the 
printed  brief  or  printed  argument.  While  the  opin- 
ion of  the  majority  in  this  matter  is  not  predicated 
upon  the  theory  advanced  by  the  counsel  for  Beifeld 
and  the  Hotel  Company  that  this  court  has  the  discre- 
tion in  the  present  case  to  consider  the  point,  even 
though  it  was  not  made  or  urged  in  the  printed  brief, — 
in  other  words,  that  this  court,  in  its  discretion,  may 
waive  the  rules  of  practice  governing  the  said  point; 
nevertheless,  in  my  judgment,  the  action  of  the  major- 
ity of  this  court  in  passing  upon  the  said  point  could 
not  be  justified,  even  if  it  were  predicated  upon  the  said 
theory.  In  support  of  this  last  mentioned  argument, 
counsel  cite  the  following  Illinois  cases:  Griffith  v. 
Sutherlcmd,  53  111.  195 ;  Wolverton  v.  Taylor  <&  Co.,  54 
m.  App.  380 ;  Nordhaus  v.  Vandalia  R.  Co.,  147  HI. 
App.  274;  Crabb  v.  Young,  146  111.  App.  48;  WUken^ 
ing  V.  Alton  Baking  S  Catering  Co.,  165  HI.  App.  468 ; 
Henion  v.  Pohl,  113  111.  App.  100 ;  City  of  Centralia  v. 
Knash,  183  111.  App.  588 ;  Cook  v.  Moulton,*  64  HI.  App. 
429 ;  Purington  v.  Akhurst,  74  111.  490 ;  Leathe  v.  Thom- 
as, 109  111.  App.  434;  West  Chicago  St.  R.Co.  v.  Red- 
dy,  69  111.  App.  53 ;  Chicago  &  E.  R.  Co.  v.  Binkopski, 
72  HI.  App.  27  i  Challacombe  v.  Highways  Com'rs  Cen* 
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tral  Tp.,  161  111.  App.  115 ;  Pratt  v.  Trustees  of  Bap- 
tist  Soc.  of  Elgin,  93  HI  475. 

In  the  first  three  of  these  cases  the  judgments  were 
affirmed  and  there  was  no  necessity  for  the  appellees 
to  challenge  the  action  of  the  reviewing  courts  in  con- 
sidering points  that  had  not  been  properly  raised  in 
the  printed  briefs  and  arguments.  In  the  next  two 
cases  the  appellees  failed  to  file  briefs,  and  it  was  said 
that  the  judgments  might,  therefore,  be  reversed  and 
the  causes  remanded  pro  forma,  under  the  rules  of  the 
Appellate  Courts  of  the  Third  and  Fourth  Districts, 
but  that  the  court  had  the  right,  under  the  said  rules, 
to  decide  the  cases  upon  the  merits,  if  upon  an  exam- 
ination of  the  records  they  were  of  the  opinion  that 
they  were  proper  cases  for  the  exercise  of  that  right. 
The  decisions  in  these  two  cases  turned  upon  special 
rules  adopted  by  the  Appellate  Courts  of  the  Third 
and  Fourth  Districts. 

In  Poznanski  v.  Szczech,  71  111.  App.  670  (opinion 
by  Mr.  Justice  Gary) ,  it  was  held  that  the  special  rujes 
referred  to  in  the  two  cases  just  mentioned,  were  not 
in  force  in  this  district  at  that  time.  Nor  are  they  in 
force  now.  In  Henion  v.  Pohl,  supra,  the  court  said 
that  both  the  appellant  and  the  appellee  had  failed  to 
comply  with  the  rules  of  the  court  of  the  Second  Dis- 
trict,'but  that  nevertheless  the  case  would  be  consid- 
ered on  its  merits.  The  decree  of  the  nisi  prius  court 
was  affirmed.  In  City  of  Centralia  v,  Knash,  supra, 
the  appellee  failed  to  comply  with  the  rules  of  court 
of  the  Fourth  District.  The  judgment  of  the  trial 
court  was  affirmed.  In  Cook  v.  Moulton,  supra,  it  was 
held  that  an  appellant  in  a  cause  which  is  reversed 
on  a  cross-error  is  not  estopped  from  assigning  for 
error  upon  a  subsequent  appeal  the  same  errors  as- 
signed by  him  upon  his  first  appeal,  and  from  insist- 
ing upon  and  arguing  such  errors,  even  though  upon 
his  first  appeal  he  waived  them  by  failing  to  argue 
them,  when  upon  such  former  appeal,  there  was  no 


414  Appellate  Courts  of  Illinois. 

-  - 

Merle  v.  Beifeld,  194  111.  App.  364. 

decision  upon  the  merits  of  the  assigned  errors.  In 
Purington  v.  Akhurst,  supra,  the  court  said  that  if  a 
party  desires  to  urge  a  ground  for  reversal,  he  should 
state  the  same  in  his  opening  argument  so  as  to  give 
the  other  party  a  chance  to  reply,  but  if  it  is  specially 
assigned  for  error,  the  court  could  not  disregard  it. 
This  case  has  never  been  cited  on  that  point,  and  it 
must  be  disregarded  because  of  the  many  subsequent 
contrary  decisions  of  the  Supreme  Court  on  the  same 
question.  In  Leathe  v.  Thomas,  supra,  the  court  said 
that  while  a  certain  error  assigned  was  not  pressed  in 
argument,  the  court  would  consider  the  same.  The 
judgment  was  affirmed.  In  West  Chicago  St.  R.  Go.  v. 
Reddy,  supra,  all  that  the  court  held  was  that  it  was 
not  necessary  to  cite  authorities  in  support  of  an  error 
assigned  and  urged  in  brief  before  the  Appellate  Court 
would  consider  the  point  made.  In  Chicago  &  E.  R. 
Co.  V.  Binkopski,  supra,  the  judgment  was  reversed 
for  errors  assigned  and  properly  urged,  and  the  court 
also  passed  upon  a  certain  instruction  in  reference  to 
which  the  appellant  had  not  urged  error  in  his  brief, 
but  the  court  justified  its  action  in  this  regard  on  the 
ground  that  it  tended  to  avoid  error  on  a  second  trial 
of  the  cause.  No  harm  was  done  to  the  appellee  by  this 
action  of  the  court.  The  question  now  before  us  was 
not  before  the  court  in  Challacomhe  v.  Highways 
Corners  Central  Tp.,  supra.*  Mr.  Justice  Shirley,  who 
delivered  the  opinion  of  the  court  in  that  case,  also  de- 
livered the  opinion  of  the  court  in  Equitable  Powder 
Mfg.  Co.  V.  Cleveland,  C,  C.  d  St.  L.  R.  Co.,  supra,  in 
which  it  was  held  that  questions  not  raised  in  the  orig- 
inal brief  are  deemed  waived  and  will  not  be  consid- 
ered when  raised  for  the  first  time  in  the  reply  brief. 
In  the  case  of  Pratt  t\  Trustees  of  Baptist  Soc.  of  El- 
gin, supra,  the  court  held  that,  under  the  particular 
facts  of  that  case,  they  would  consider  a  point  that 
went  to  the  merits  of  the  case,  raised  for  the  first  time 
by  the  appellant  in  his  reply  brief,  after  allowing  to 
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the  opposite  side  full  opportunity  to  be  heard  upon 
it.  In  that  case  the  appellant  was  seeking  to  protect 
the  estate  of  a  deceased  person.  The  only  time  that 
that  case  has  been  referred  to  on  the  point  in  question 
was  in  Schumacher  v.  Bell,  supra,  where  it  is  cited  as 
an  authority  in  support  of  the  rule  that  when  errors 
are  not  insisted  upon  by  the  appellant  in  his  opening 
brief,  it  is  too  late  to  present  them  in  a  reply  brief. 
Love  V.  Dick,  177  lU-  App.  98,  does  not  sustain  the  con- 
tention of  the  counsel.  Mr.  Justice  Barnes,  who  de- 
livered the  opinion  of  the  court  in  that  case,  also  wrote 
the  opinions  in  several  of  the  cases  that  I  have  cited 
as  holding  that  errors  not  argued  by  the  appellant  in 
his  brief  would  be  considered  as  waived. 

In  none  of  the  cases  cited  by  counsel  for  Beifeld  and 
the  Hotel  Company,  and  in  none  of  the  Illinois  cases 
that  have  come  to  my  notice,  did  the  court  pass  upon 
and  decide  a  point  (one  that  might  be  waived)  that 
had  not  been  presented  by  the  appellant  in  his  print- 
ed brief,  where  it  appeared  that  the  right  of  the  court 
to  do  so  had  been  challenged  by  the  appellee. 

Counsel  for  Beifeld  and  the  Hotel  Company  seem 
to  assume  that  the  rule  in  question  does  not  apply  to 
chancery  cases,  but  an  examination  of  the  Supreme 
Court  and  Appellate  Court  cases  cited  by  me  in  sup- 
port of  my  position  will  show  that  this  assumption  is 
erroneous. 

It  is  not  contended  that  any  of  the  parties  to  this 
cause  were  under  any  disability,  and  there  is  abso- 
lutely nothing  that  would  take  the  case  without  the 
general  rule,  as,  clearly,  the  point  in  question  is  one 
that  Beifeld  and  the  Hotel  Company  might  waive. 
Under  the  facts,  and  under  the  settled  law  applicable 
to  the  same,  I  am  of  the  opinion  that  Beifeld  and  the 
Hotel  Company  waived  the  said  point.  Waiver  is  the 
intentional  relinquishment  of  a  known  right,  or  such 
conduct  as  warrants  an  inference  of  the  relinquish- 
ment or  waiver  of  such  right.    The  doctrine  is  as  old 


416  Appellate  Coubts  op  Illinois. 


Merle  v.  Beifeld,  194  111.  App.  364. 


as  the  law  itself,  and  it  pervades  the  entire  procednre 
— criminal  as  well  as  civil.  The  particular  rule  of 
waiver  that  governs  the  present  question  was  not  cre- 
ated, as  counsel  for  Beifeld  and  the  Hotel  Company 
seem  to  assume,  for  the  mere  purpose  of  lessening  the 
work  of  the  judges  in  appellate  courts.  When  Bei- 
feld and  the  Hotel  Company  waived  the  right  to  make 
the  point  in  question,  Merle  thereby  was  relieved  from 
defending  the  record,  as  to  the  point  in  question,  and 
this  court  is  not  warranted  in  taking  away  this  right 
from  Merle,  without  his  consent,  express  or  implied. 

But  aside  from  the  fact  that  Merle  acquired  a  right 
by  reason  of  the  waiver  that  this  court  is  not  warrant- 
ed in  taking  away  from  him  without  his  consent,  the 
rule  in  question  is  of  such  a  character,  that,  if  it  is  to 
be  enforced  at  all,  it  must  be  enforced  as  to  all  liti- 
gants who  come  within  its  provisions,  for  it  is  idle  to 
argue  that  this  court  may  enforce  it  as  to  some  and 
not  as  to  others  without  doing  injustice  to  any  one. 
If  the  rule  can  be  ignored  in  the  present  instance,  then 
any  appellant  who  comes  to  this  court  in  the  future 
may  properly  insist  that  the  rule  be  not  enforced  as  to 
him. 

This  dissent  is  not  intended  as  a  plea  for  techmcal 
rules.  The  particular  rule  that  applies  to  the  present 
question  is  a  necessary  and  wholesome  one,  but,  were 
it  otherwise,  it  is  the  rule,  and  evenhanded  justice  to 
all  litigants  required  that  it  be  enforced  in  the  pres- 
ent instance.  If  the  rule  can  be  enforced  in  the  man- 
ner contended  for  by  the  counsel  for  Beifeld  and  the 
Hotel  Company,  then  it  is  a  bad  rule  and  it  should  be 
revoked  or  modified. 
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Auto  Parts  Company,  Defendant  in  Error,  y.  Mary  A. 

Boberts,  Plaintiff  in  Error. 

Gen.  No.  20,874. 

1.  Appeal  and  erbor,  §  1414* — when  findings  not  dUturhed.  The 
Appellate  Court  will  not  interfere  with  the  finding  of  the  lower 
court  where  there  is  a  conflict  in  the  evidence  unless  such  find- 
ing is  clearly  and  manifestly  against  the  weight  of  evidence. 

2.  Pbincipal  and  agent,  S  180* — when  undisclosed  agency  estab- 
lished. Evidence  in  an  action  by  an  automobile  supply  company 
against  an  undisclosed  principal  to  recover  for  supplies  furnished 
to  a  company,  held  to  sustain  a  finding  that  the  defendant  was  an 
undisclosed  principal  of  the  company  to  which  the  supplies  were 
sold. 

3.  Election  op  remedies,  {  8* — what  does  not  constitute.  In 
the  absence  of  full  knowledge  of  all  facts,  neither  the  commence- 
ment of  a  suit  against  an  agent,  nor  the  prosecution  of  the  suit  to 
judgment,  the  judgment  remaining  unsatisfied,  constitutes  an  elec- 
tion which  will  operate  as  a  bar  to  an  action  against  the  undis- 
closed principal. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Qemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Afiirmed.    Opinion  filed  June  17,  1915. 

Statement  by  the  Conrt.  This  writ  of  error  was 
sued  out  to  review  a  judgment  of  the  Municipal  Court 
of  Chicago  for  $247.33  against  Mary  A.  Roberts,  plain- 
tiff in  error  and  hereinafter  referred  to  as  the  defend- 
ant, in  favor  of  the  Auto  Parts  Company,  defendant 
in  error,  and  hereinafter  designated  as  the  plaintiff. 
The  claim  sued  on  in  this  case  had  already  been  made 
the  basis  of  a  prior  suit  against  one  John  H.  Shea  and 
one  Fred  F.  Roberts,  the  latter  being  the  husband  of 
the  defendant.  In  the  prior  suit  the  case  was  dis- 
missed as  to  Shea,  and  judgment  for  $247.33  taken 
against  Fred  F.  Roberts,  which  judgment  was  never 
certified. 

The  statement  of  claim  sets  forth  that  plaintiff's 
claim  is.  for  merchandise  sold  the  Union  Automobile 

•Bee  niinots  Notes  Dtceet,  Vole.  XI  to  XV,  and  CamvlsUTe  Quarterly,  tame 
t&glko  and  eectton  number. 

Vol.  CXCIV  17. 
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Company,  not  incorporated ;  that  the  said  merchandise 
was  delivered  and  was  valued  at  $247.33 ;  that  the  de- 
fendant was  the  real  principal  in  said  transaction ;  that 
she  was  in  actual  control  of  the  business  operated  un- 
der the  name  of  the  Union  Automobile  Company,  but 
her  interest  therein  had  not  been  disclosed  to  the  plain- 
tiff. 

Defendant  in  her  aflSdavit  of  merits  denied  the  al- 
legations in  the  statement  of  claim,  and  further  plead- 
ed as  a  defense  to  plaintiff's  claim,  the  fact  that  plain- 
tiff had  brought  suit  for  the  value  of  the  said  mer- 
chandise against  John  H.  Shea  and  Fred  F.  Roberts, 
and  that  in  that  case  plaintiff's  statement  of  claim  al- 
leged that  the  said  John  H.  Shea  and  Fred  F.  Roberts 
were  doing  business  as  the  Union  Automobile  Com- 
pany, and  further,  that  plaintiff  in  that  suit  recovered 
judgment  against  the  said  Fred  F.  Roberts  for  the 
value  ot  the  said  goods  and  merchandise,  which  suit 
and  judgment  constituted  a  bar  to  the  present  action. 

On  behalf  of  the  plaintiff,  John  H.  Shea  testified 
that  in  1909  he  entered  the  employ  of  the  defendant 
and  her  husband ;  that  this  employment  was  in  connec- 
tion with  the  undertaking  establishment  operated  eith- 
er by  the  defendant  or  her  husband,  or  both ;  that  in 
February,  1910,  in  a  conversation  in  which  both  the 
defendant  and  her  husband  participated,  the  said  Shea 
was  asked  to  become  the  nominal  proprietor  of  an  au- 
tomobile business  to  be  operated  under  the  name  of 
Union  Automobile  Company,  and  that  he  was  to  hold 
himself  out  as  the  manager  of  the  said  company ;  that 
thereafter  he  did  hold  himself  out  as  the  proprietor 
and  manager  of  the  said  Union  Automobile  Company ; 
that  the  Union  Automobile  Company  used  the  follow- 
ing form  of  letter  head : 

'^J.  H.  Shea, 

Proprietor  and  Manager 

Telephone 

Lincoln  Three  Hundred  and  Nine. 
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THE  UNION  AUTOMOBILE  CO. 

Not  Incorporated. 
1621  Wells  Street,  Chicago. 

AUTOMOBILES 

Touring  cars.  Town  cars, 

Limousines,  Theatre  Busses, 

Busses,  Ambulances  and 

Hearses.'* 
That  the  said  automobile  business  was  conducted  in 
connection  and  as  part  of  the  undertaking  business; 
that  the  automobiles  used  in  connection  with  the  said 
business,  viz.,  a  hearse  and  an  ambulance,  were  on 
hand  at  the  time  he  was  asked  to  hold  himself  out  as 
manager  and  proprietor  of  the  automobile  company, 
and  that  he  had  not  a  single  dollar  invested  therein; 
that  on  March  29  or  30,  1911,  he  gave  a  bill  of  sale  of 
the  automobiles  in  question  to  the  defendant;  that 
shortly  thereafter,  defendant  in  turn  gave  permission 
to  Fred  F.  Roberts  to  use  the  said  machines  under  a 
contract  of  bailment;  that  defendant  stated  this  ar- 
rangement was  entered  into  so  that  no  bills  due  in 
connection  with  the  said  business  could  be  collected 
against  him  (Shea)  or  againsf  Fred  F.  Roberts;  that 
both  defendant  and  Fred  F.  Roberts  asked  him  to  pur- 
chase of  plaintiff  certain  material  and  supplies  to  be 
used  in  connection  with  the  said  automobiles;  that 
thereafter  he  purchased  the  said  material  and  sup- 
plies from  the  plaintiff,  inaking  out  the  orders  there- 
for upon  the  letter  heads  of  the  said  Union  Automo- 
bile Company;  that  the  material  and  supplies  bought 
were  used  on  the  automobiles  for  which  he  had  given 
a  bill  of  sale  to  the  defendant. 

There  was  further  evidence  that  some  of  these  or- 
ders were  in  the  handwriting  of  Fred  F.  Roberts  and 
others  bore  the  name  of  R.  R.  Roberts,  son  of  the  de- 
fendant. The  vice-president  of  the  plaintiff  testified 
that  he  saw  part  of  this  material  on  the  hearse  and 
ambulance  in  question. 
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Defendant  testified  that  she  paid  $1,000  for  the  au- 
tomobiles that  Shea  transferred  to  her.  Of  this  $1,000, 
$500  was  given  to  Shea  with  the  understanding  that  he 
would  pay  the  bill  of  the  White  Company  for  certain 
repairs;  and  the  other  $500  was  given  to  one  Binder 
for  work  which  he  had  done  on  these  cars.  Defendant 
further  stated  that  these  cars  were  turned  over  to  her 
husband  about  April  1,  1911,  who  had  the  use  of  them 
from  that  time  until  September,  when  she  took  charge 
of  the  business.  The  contract  of  bailment  dated  April 
1st,  from  defendant  to  her  husband,  was  admitted  in 
evidence.  Under  this  contract  her  husband  agreed  to 
pay  her  $20  per  month  for  the  use  of  the  automobiles 
in  question. 

Defendant  denied  that  she  had  had  the  conversa- 
tions with  Shea,  as  testified  to  by  him,  in  the  presence 
of  her  husband,  in  January  or  February.  She  further 
denied  having  told  Shea  to  purchase  goods  from  plain- 
tiff and  disclaimed  any  knowledge  that  goods  were 
ever  purchased  from  the  plaintiff. 

Defendant  further  offered  the  testimony  of  her  hus- 
band, Fred  F.  Roberts,  who  also  denied  having  had 
the  conversations  Shea  testified  to.  He  testified  that 
the  business  of  the  Union  Automobile  Company  was 
separate  from  that  of  the  undertaking  establishment, 
and  that  the  said  Shea  did  operate  the  said  Union  Au- 
tomobile Company;  that  other  cars  were  in  use  as  well 
as  the  ambulance  and  hearse;  that  the  supplies  which 
are  the  subject-matter  of  this  suit  were  not  used  on 
said  ambulance  and  hearse.  He  further  testified  thajt 
while  he  was  not  certain  that  any  of  the  orders  for  ma- 
terials purchased  were  in  his  handwriting,  he  thought 
that  some  of  them  were  in  the  handwriting  of  his  son. 

Luther  W.  Roberts,  son  of  the  defendant,  testified 
that  certain  material  purchased  at  the  time  he  was 
present  was  not  used  in  connection  with  the  cars  trans- 
ferred by  Shea  to  the  defendant 

Defendant  further  offered  in  evidence  the  files  in 
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the  case  of  Auto  Parts  Compa/ny  v,  Frederick  F.  Rob- 
erts and  John  H.  Shea,  No.  321,818,  in  the  Municipal 
Court  of  Chicago,  in  which  the  statement  of  claim 
showed  that  the  plaintiff  had  previously  brought  suit 
for  the  same  material  against  John  H.  Shea  and  Fred- 
erick F.  Roberts,  and  that  in  said  statement  of  claim 
plaintiff  alleged  that  Frederick  F.  Roberts  was  the 
undisclosed  principal,  who  did  business  under  the 
name  and  style  of  Union  Automobile  Company.  Affi- 
davits of  merits  in  that  case  were  filed  by  both  defend- 
ants, denying  the  purchase  of  the  goods  set  forth  in 
the  statement  of  claim.  In  that  case  plaintiff  dis- 
missed as  to  Shea,  and  upon  trial  by  the  court,  judg- 
ment was  entered  against  Frederick  F.  Roberts  in  the 
sum  of  $247.33. 

Defendant  also  placed  upon  the  stand  the  attorney 
for  the  plaintiff,  and  endeavored  to  show  ^hat  at  the 
trial  of  the  case  against  Shea  and  Roberts,  Shea  had 
testified  to  the  same  effect  as  in  the  case  at  bar.  The 
questions  and  the  offer  by  which  defendant  endeavored 
to  show  this  fact  were  objected  to  and  objection  sus- 
tained. On  this  state  of  the  record  the  court  entered 
the  judgment  complained  of. 

Charles  C.  Spbnceb,  for  plaintiff  in  error. 

John  A.  Swanson,  for  defendant  in  error;  Ernest 
C.  Rbnipp,  of  counsel. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 
Counsel  for  defendant,  in  his  brief  and  argument  to 
reverse  said  judgment,  contends : 

(1)  '*The  merchandise  in  question  was  sold  and 
delivered  by  the  plaintiff  to  the  Union  Automobile 
Company,  and  there  being  no  evidence  to  connect  the 
defendant  with  the  Union  Automobile  Company,  there 
can  be  no  recovery  against  her. 

(2)  ^'Even  though  Mrs.  Roberts,  the  defendant, 
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might  have  been  originaUy  responsible  for  the  price 
of  the  goods,  the  bringing  and  prosecuting  to  judg- 
ment of  the  suit  against  Fred  F.  Robeits  was  a  bar 
to  a  suit  against  her/^ 

Defendant,  in  urging  the  first  contention,  maintains 
that  the  uncontradicted  evidence  shows  that  the  said 
Shea  was  the  owner  and  proprietor  of  the  business 
operated  under  the  name  of  the  Union  Automobile 
Company;  and  further,  that  if  Shea  did  not,  it  was 
operated  on  behalf  of  Fred  F.  Roberts,  but  that  there 
is  no  evidence  showing  that  the  defendant  had  any- 
thing to  do  with  the  conduct  of  the  said  business.  How- 
ever, as  we  read  the  evidence  in  the  case,  we  cannot 
concur  in  that  contention.  While  it  is  true  that  the 
statements  of  Shea  are  all  denied  by  both  defendant 
and  Fred  F.  Roberts,  yet  there  are  circumstances  in 
evidence  which  the  court,  trying  the  case  without  a 
jury,  had  the  right  to  consider  in  coming  to  a  conclu- 
sion as  to  where  the  preponderance  was  on  .the  issue, 
whether  or  not  defendant  was  the  undisclosed  princi- 
pal in  control  of  the  Union  Automobile  Company. 
There  is  evidence  tending  to  show  that  the  main  as- 
sets of  tha  Union  Automobile  Company  were  the  hearse 
and  the  ambulance.  The  statement  that  Shea  never 
invested  a  dollar  in  the  purchase  of  these  automobiles 
is  not  contradicted.  Then  there  is  the  fact  in  evidence 
that  there  was  a  bill  of  sale  on  March  29th  from  Shea 
to  the  defendant,  of  these  two  automobiles.  She  claims 
to  have  paid  $1,000  to  Shea  in  consideration  of  the 
transfer,  yet  the  evidence  shows  that  not  a  dollar  of 
that  money  ever  reached  Shea;  on  the  contrary,  the 
evidence  shows  that  the  $500  he  received  was  paid  to 
him  on  condition  that  he  pay  the  bill  of  the  White  Com- 
pany for  the  repairs  to  these  automobiles;  the  other 
$500  was  paid  directly  to  some  one  else  for  other  re- 
pairs. There  is  also  the  bailment  from  defendant  to 
her  husband,  whereby,  for  a  consideration  of  $20  per 
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month,  Fred  F.  Roberts  has  the  use  of  these  automo- 
biles. Furthermore,  this  contract  of  bailment  provides 
that  it  may  be  terminated  upon  one  day's  notice,  and 
it  contains  no  provision  as  to  who  shall  pay  the  repairs 
on  these  cars  while  being  used.  The  court  may  well 
have  regarded  with  suspicion  a  contract  which  provid- 
ed for  so  small  a  consideration  for  the  use  of  these 
automobiles,  and  the  fact  that  it  might  be  terminated 
on  one  day 's  notice.  There  is  also  in  evidence  the  fact 
that  in  September  defendant  took  actual  charge  of  the 
business  and  with  it  the  control  of  the  automobiles  in 
question ;  furthermore,  there  is  the  direct  evidence  that 
the  defendant  herself  participated  in  the  request  to 
have  the  material  sued  for  purchased  by  Shea  from  the 
plaintiff;  and  there  is  the  further  evidence  that  this 
material  was  used  on  the  automobiles  in  question. 

Defendant  relies  upon  the  further  contention  that 
the  business  of  the  Union  Automobile  Company  was 
distinct  and  separate  from  that  of  the  undertaking 
business,  and  that  defendant's  connection  with  these 
automobiles  arises  out  of  the  undertaking  establish- 
ment and  not  out  of  the  automobile  business.  As  we 
read  the  evidence,  defendant  endeavors  to  make  a  dis- 
tinction without  a  difference,  and,  in  our  opinion,  the 
court  could  properly  regard  the  business  of  the  Union 
Automobile  Company  and  the  undertaking  establish- 
ment as  but  one.  The  fact  that  letter  heads  were  used 
wherein  Shea  was  held  out  as  the  proprietor  was  but 
a  circumstance  which,  in  the  light  of  the  other  evidence 
in  the  case,  does  not  lend  force  to  the  contention  of 
the  defendant  It  is  true,  the  plaintiff  did  sue  Shea 
and  Roberts  upon  the  theory  that  Roberts  was  the  un- 
disclosed principal;  but  from  the  evidence  offered  in 
the  case  at  the  trial,  the  court  could  properly  conclude 
that  plaintiff  was  in  error  and  that  defendant  was  the 
undisclosed  principal  in  control  of  the  business  con- 
ducted under  the  name  of  Union  Automobile  Company 
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and  the  owner  of  the  chief  assets  of  said  business, 
namely,  the  automobiles  in  question. 

The  rule  of  law  is  well  settled  that  this  court  will 
not  interfere  with  the  finding  of  the  lower  court  where 
there  is  a  conflict  in  the  evidence,  unless  such  finding 
is  clearly  and  manifestly  against  the  weight  of  the 
evidence.  The  court,  sitting  without  a  jury,  saw  these 
witnesses,  had  the  opportunity  of  observing  their  de- 
meanor while  upon  the  stand,  and  was  in  a  much  bet- 
ter position  to  judge  as  to  the  credibility  of  the  wit- 
nesses than  this  court.  Hess  v.  KUlehrew,  209  HI.  193, 
and  cases  therein  cited.  We  cannot  say,  after  a  care- 
ful review  of  the  record,  that  the  finding  of  the  court 
upon  the  questions  in  issue  was  clearly  and  manifest- 
ly against  the  weight  of  the  evidence. 

Defendant  then  argues  her  second  contention,  that 
even  though  she  may  have  been  originally  responsible 
for  the  price  of  the  goods,  the  bringing  and  prosecut- 
ing to  judgment  of  the  suit  against  Fred  F.  Roberts 
was  a  bar  to  a  suit  against  her.  Defendant  contends 
for  the  principle  that  holds  that  where  a  person  deals 
with  an  agent  as  principal  and  afterwards  discovers 
the  undisclosed  principal,  while,  should  there  be  a 
cause  of  action,  he  has  the  right  to  sue  the  undisclosed 
principal,  yet,  having  elected  to  sue  the  agent  and  pros- 
ecuted said  suit  to  judgment,  said  judgment,  even 
though  unsatisfied,  would  bar  a  recovery  thereafter 
against  the  undisclosed  principal  for  the  same  cause 
of  action.  Defendant  cites  several  authorities  from 
foreign  jurisdictions  to  support  her  contention.  How- 
ever, there  is  a  different  angle  presented  in  the  case 
at  bar  than  was  presented  in  the  cases  cited.  In  the 
case  against  Shea  and  Roberts,  the  former  of  whom 
might  be  considered  the  agent,  judgment  was  obtained 
against  Frederick  F.  Roberts  as  the  undisclosed  prin- 
cipal. 

There  is  no  doubt  but  that  the  plaintiflF,  in  bringing 
the  action  herein  pleaded  in  bar,  believed  at  that  time 


\ 


Chicago — Fibst  Distbict — June,  1915.        425 


Auto  Parts  Co.  ▼.  Roberta,  194  111.  App.  417. 

that  Fred  F.  Roberts  was  the  undisclosed  principal  in 
connection  with  the  purchase  of  the  material  and  sup- 
plies in  question  by  the  Union  Automobile  Company. 
There  is  no  evidence  in  the  present  case,  however,  to 
show  that  at  the  time  that  suit  was  begun,  the  plain- 
tiff had  any  knowledge  of  the  facts  which  enabled  the 
court  in  the"  present  trial  to  find  that  the  defendant 
was  the  undisclosed  principal.  It  is  true,  defendant 
endeavored  to  prove  by  the  attorney  for  the  plaintiff 
that  upon  the  trial  in  the  former  case  Shea  testified 
to  facts  identical  with  what  he  testified  to  in  the  case 
at  bar,  but  the  questions  whereby  counsel  sought  to 
elicit  this  evidence  were  objected  to  and  the  objection 
sustained,  after  which  counsel  made  an  offer  that  in 
the  forlner  trial  Shea  had  stated  that  Fred  F.  Rob- 
erts ordered  these  things,  and  that  defendant  had  told 
him  to  buy  them,  as  he  had  testified  upon  the  trial  in 
the  present  case.  Our  examination  of  the  record  shows 
that  both  the  questions  and  the  offer  were  pot  correct 
in  form,  and  the  objection  was  properly  sustained. 

In  view  of  the  fact  that  we  have  held  that  the  court 
was  warranted  in  finding  that  defendant  was  the  un- 
disclosed principal  in  the  transaction,  the  court  was 
even  warranted  in  regarding  that  in  the  procuring  of 
this  material  and  the  use  thereof,  not  only  was  Shea 
the  agent,  but  that  Frederick  F.  Roberts  was  also  the 
agent  of  the  defendant.  The  rule  of  law  contended 
for  by  defendant, — that  a  judgment  taken  against  the 
agent,  where  the  undisclosed  principal  is  known,  bars 
a  recovery  against  the  undisclosed  principal, — does  not 
apply  in  this  case,  because  it  was^  only  after  the  judg- 
ment was  obtained  against  Fred  F.  Roberts  as  undis- 
closed principal  that  the  plaintiff  discovered  the  facts 
given  in  evidence  in  the  case  at  bar,  from  which  we 
have  already  held  that  the  court  properly  found  that 
defendant  was  the  undisclosed  principal.  We  believe 
the  weight  of  authority,  both  in  this  State  and  in  for- 
eign jurisdictions,  holds  that  the  rule  of  law  contended 
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for  by  defendant  is  applicable  only  where  plaintiff  has 
knowledge  of  all  the  facts  at  the  time  suit  is  brought 
and  judgment  obtained.  We  are  unable  to  find  an  Illi- 
nois case  where  an  election  to  sue  the  agent  instead  of 
the  principal  has  gone  so  far  as  to  proceed  to  judg- 
ment upon  a  suit ;  yet  there  are  cases  where  the  bring- 
ing of  a  suit  against  the  agent  has  been  held  not  a  bar 
to  an  action  against  the  principal.  The  Illinois  cases 
hold  that,  before  the  commencement  of  a  suit  against 
the  agent  can  be  held  to  operate  as  an  election  dis- 
charging the  principal,  *  *  there  must  be  acts  indicating 
an  intent,  with  full  knowledge  of  all  the  facts,  to  give 
sole  credit  to  the  agent,  and  to  abandon  all  claim 
against  the  principal."  f^erry  v.  Moore,  18  111.  App. 
135 ;  Laguna  Valley  Co.  v.  Fitch,  121  111.  App.  607 ;  Net- 
terstrom  v.  Peerless  Portland  Cement  Co.,  133  111, 
App.  579 ;  Mtissenden  v.  Rai/fe,  131  111.  App.  456. 

In  other  States  it  has  been  expressly  held  that  even 
though  judgment  has  been  obtained,  where  it  remains 
unsatisfied,  it  will  not  bar  a  subsequent  action  against 
the  principal,  when  he  is  in  ignorance  of  the  existence 
of  the  principal  at  the  time  of  taking  said  judgment. 
This  entire  question  was  the  subject  of  an  extended 
opinion  in  Murphy  v.  Hutchinson,  93  Miss.  643,  21  L. 
E.  A.  (N.  S.)  785. 

While  the  exact  situation  presented  in  the  case  at 
bar  has  never  been  determined  in  our  State,  we  have 
no  hesitancy  in  saying  that  the  better  weight  of  au- 
thority holds  that  in  the  absence  of  full  knowledge  of 
all  facts,  neither  the  commencement  of  a  suit  against 
the  agent,  nor  the  prosecution  of  a  suit  to  judgment 
(the  judgment  remaining  unsatisfied)  would  constitute 
an  election  to  bar  a  recovery  against  the  principal. 
In  the  case  at  bar,  the  evidence  fairly  tended  to  show 
that  plaintiff,  at  the  time  suit  was  brought  against 
Shea  and  Eoberts,  did  not  have  knowledge  of  the  facts, 
which  this  court  has  held  warranted  the  court  below 
in  finding  that  the  defendant  was  the  undisclosed  prin- 
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cipal.    The  court  therefore  properly  held  that  the  for- 
mer suit  was  not  a  bar  to  the  present  case. 

Finding  no  reversible  error,  the  judgment  will  be 
affirmed. 

Affirmed. 


Bayers  Index  Fubllsliing  Company^  Plaintiff  in  Error, 
T.  Triner  Scale  &  Manuf aeturing  Company,  Defend- 
ant in  Error. 

Gen.  No.  20,384.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
June  17,  1915. 

Statement  of  the  Case. 

Action  by  Buyers  Index  Publishing  Company  against 
Triner  Scale  &  Manufacturing  Company  for  money 
due  for  advertising  as  per  a  written  contract.  From 
a  judgment  for  defendant,  plaintiff  appeals. 

Plaintiff's  statement  of  claim  set  forth  the  contract 
upon  which  was  based  its  cause  of  action,  which  was 
as  follows : 
**The  stereotype  plate  of  the  Spanish  Writeup'to  be 

furnished. 

BEFORE  SIGNING  THIS  CONTRACT  MANUFACTURERS  ARE  RE- 
QUESTED TO  READ  IT  IN  ITS  ENTIRETY. 

Chicago,  ni.  Date  June  28,  1907. 

Buyers  Index  Publishing  Co.,  59  Pearl  Street, 

New  York. 
Gentlemen : 

Please  insert  our  illustrations,  descriptions,  etc.,  to 
occupy  in  advertising  section  only,  of  the  *  Buyers  In- 
dex' (copyrighted),  (published  monthly  in  alternate 
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English  and  Spanish  editions)  1/6  page,  English  and 
Spanish  Editions,  for  full  year  term. 

1.  We  will,  within  ten  days  furnish  to  your  order, 
matter,  cuts,  etc.,  subject  to  your  approval,  for  print- 
ing same.  If  not  furnished  you  are  at  liberty  to  pre- 
pare and  print  such  matter  as  you  may  consider  prop- 
er. 

2.  It  is  understood  that  we  will,  within  five  days 
from  date  of  receipt  thereof,  return  to  you  corrected 
the  proof  which  you  are  to  submit  to  us  before  issue. 
If  proof  is  not  returned,  you  are  to  conclude  that  it  is 
satisfactory  to  us.  Copies  of  Index  containing  our 
advertisement  to  be  mailed  to  us  free  of  expense. 

3.  It  is  clearly  understood  that  the  conditions  above 
and  herein  set  forth  embody  all  agreements  and  under- 
standings concerning  this  present  contract,  as  made  or 
had  with  said  Buyers  Index  Publishing  Co.,  its  agents 
or  employees  acting  in  its  behalf,  either  written  or  ver- 
bal. 

4.  In  consideration  of  the  above  we  agree  to  pay  to 
your  order  ($225.00)  two  hundred  and  twenty-five 
00/100  dollars  payable  one-quarter  said  amount  cash 
at  date  of  third  issue  in  which  our  advertisement  ap- 
pears, balance  quarterly  thereafter.  Full  amount 
$225,00. 

Name       Triner  Scale  &  Mfg.  Co. 

By  J.  M.  Triner. 

Address    1255  W.  21st  St 
Erwin  de  Montpellier 
Representative  Buyers  Index.  ^' 

It  was  claimed  tl^at  there  was  due  on  said  contract  the 
sum  of  $168.75. 

To  this  statement  of  claim  defendant  filed  an  aflS- 
davit  of  merits  setting  forth  that  the  plaintiff  had  not 
complied  with  all  the  terms  and  conditions  as  agreed 
upon  in  said  contract,  and  that  therefore  said  contract 
had  become  cancelled,  and  that  whatever  advertising 
had  been  furnished  prior  to  the  said  cancellation  was 
paid  for ;  wherefore  defendant  was  in  no  wise  indebted 
to  said  plaintiff. 
Defendant  contended  that  at  the  time  said  contract 
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was  executed  by  defendant,  one  Erwin  de  Montpellier, 
a  representative  of  the  plaintiff,  made  certain  agree- 
ments with  reference  to  securing  lists,  writing  an  ed- 
itorial in  Spanish  to  be  printed  in  the  said  publication, 
and  stereotype  plates  of  said  editorial  writeup  to  be 
furnished  defendant  by  the  plaintiff ;  that  these  agree- 
ments were  written  on  a  separate  piece  of  paper  which 
was  pasted  on  the  back  of  the  printed  form  of  contract, 
and  constituted  a  part  thereof ;  that  the  face  of  it  was 
in  form  as  set  forth  in  the  statement  of  claim,  without 
the  following  writing  in  the  upper  margin : 
**The  stereotype  plate  of  the  Spanish  Writeup  to  be 

furnished." 
and  without  the  following  language  in  the  lower  mar- 
gin: 

**A  list  of  names  of  hardware  dealers  to  be  fur- 
nished and  translations  of  incoming  and  outgoing 
correspondence  attended  to  during  the  term  of  this 
contract  without  extra  charge. ' ' 

J.  M.  Triner  testified  on  behalf  of  defendant  that 
two  or  three  days  after  the  contract  had  been  signed, 
the  said  de  Montpellier  called  him  on  the  telephone  and 
stated  that  the  paper  that  had  been  pasted  on  the  back 
containing  the  special  agreements  between  the  parties 
had  become  lost,  and  that  he  had  written  on  the  face 
of  the  printed  form  of  contract  the  substance  of  the 
special  agreements  entered  into;  that  he  was  the  ed- 
itorial writer  and  would  see  that  these  extra  condi- 
tions agreed  upon  were  fulfilled,  and  requested  that  he 
make  no  mention  thereof  to  his  principal.  Triner  tes- 
tified that  he  acquiesced  in  the  suggestion  made  by  the 
representative  of  the  plaintiff;  that  the  contract  of- 
fered in  evidence  contained  his  signature;  that  it  was 
the  contract  he  signed,  save  the  writing  in  the  mar- 
gin, and  save  that  the  paper  containing  the  extra 
conditions  was  not  pasted  on  the  back.  Plaintiff's 
testimony  showed  that  the  contract  set  forth  in  the 
statement  of  claim  and  offered  in  evidence  was  the  con- 
tract it  had  received  from  its  representative,  de  Mont- 
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pelier,  and  which  it  had  accepted  on  July  3,  1907,  and 
under  which  the  advertising  had  been  printed  in  its 
publication. 

The  following  instruction  for  the  plaintiff  was  re- 
fused : 

*'You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendant 's  manager,  Mr.  Triner,  signed 
an  order  at  the  solicitation  of  the  plaintiff's  solicitor, 
and  that  said  solicitor  had  no  authority  from  the  plain- 
tiff to  make  a  contract  but  only  to  solicit  orders,  and 
that  the  order  contained  the  clause — *It  is  clearly  un- 
derstood that  the  conditions  above  and  herein  set  forth 
embody  all  agreements  and  understandings  concern- 
ing the  present  contract  made  or  had  with  the  princi- 
pal, its  agents  or  employees  acting  on  its  behalf  either 
written  or  verbal' — and  that  a  copy  of  the  contract 
containing  such  clause  was  thereafter  delivered  to  de- 
fendant and  received  by  it,  then  the  defendant  is  es- 
topped from  setting  up  as  against  the  plaintiff,  after 
said  order  has  been  accepted  and  filled  (if  you  find  it 
has  been  accepted  and  filled)  any  other  agreements  or 
representations  not  embodied  in  said  written  order, 
unless  there  was  fraud  on  the  part  of  the  solicitor  in 
securing  the  signing  and  execution  of  said  order.'' 

Chatty  Bbos.  &  Flateau  and  Chaeles  Hudson,  for 
plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Me.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  EsTOPPEX.,  S  66* — when  contracting  party  estopped  by  silence 
to  insist  upon  conditions,  A  person  who  enters  into  a  contract  for 
advertising  is  estopped  to  claim  that  the  contract  sued  on  Is  not  the 
contract  entered  into  where,  shortly  after  the  signing  of  such  contract 
and  upon  hearing  from  the  representative  of  the  advertising  con- 
cern that  a  supplement  to  the  contract  containing  certain  conditions 

•See  Illinois  Notes  Direst,  Vols.  XI  to  XV,  mad  CvunlfttlTe  Quartarly,  sMne 
topic  and  sectton  nnniDer. 
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ineisted  upon  by  the  buyer  had  been  lost,  he  simply  relied  upon 
ai  statement  of  such  representative  that  the  conditions  had 
been  written  on  the  main  contract,  and  that  he  would  see  that 
they  would  be  fulfilled,  and  made  no  complaint  to  the  seller,  at 
such  representative's  request. 

2.  Evidence,  §  352* — when  parol  evidence  admissible  to  explain 
contract.  A  contract  for  advertising  held  ambiguous  so  as  to  au- 
thorize the  admission  of  parol  testimony  to  interpret  its  language. 

3.  Witnesses,  S  327* — what  proper  as  affecting  credibility.  Evi- 
dence that  a  witness  for  the  defendant  in  an  action  on  a  written 
contract  for  advertising,  the  defense  being  that  there  were  certain 
conditions  which  were  pasted  on  the  contract,  and  that  they  had 
not  been  fulfilled,  testified  at  a  former  trial  that  the  conditions  were 
written  on  a  card  and  pinned  on  the  contract,  is  admissible  as  affect- 
ing the  credibility  of  the  witness. 

4.  Witnesses,  §  325* — when  prior  statements  admissible  as 
affecting  credibility.  In  an  action  upon  a  written  contract  for  ad- 
vertising, in  which  the  defense  is  that  there  were  certain  conditions 
pasted  on  the  contract,  and  that  such  conditions  had  not  been  ful- 
filled, such  supplement  having  been  lost,  evidence  that  a  witness  for 
the  defendant  Just  before  a  prior  trial  of  the  case,  in  the  presence  of 
his  counsel,  stated  to  plaintiffs  counsel,  that  the  added  provisions 
were  in  fact  written  on  a  card  attached  to  the  contract,  is  admissible 
as  affecting  the  credibility  of  the  witness. 

5.  Witnesses,  {  257* — what  proper  as  affecting  credibility.  In 
an  action  by  an  advertising  concern  on  an  account  for  advertising, 
where  a  witness  for  defendant  testified  that  plaintiff  had  agreed 
to  furnish  a  Spanish  editorial  and  to  furnish  stereotype  plates  for  a 
period  of  one  year  and  had  failed  to  do  so,  held  that  as  affecting 
the  credibility  of  such  witness,  evidence  was  admissible  to  show 
that  the  defendant  had  himself  furnished  material  for  copy  for  the 
advertisement  for  three  months,  and  that  thereafter  no  further  ma- 
terial was  furnished  by  defendant  but  plaintiff  continued  the  in- 
sertion for  the  balance  of  the  period  as  he  claimed  the  right  to  do 
according  to  the  contract. 

6.  Trial,  §  128* — when  refusal  to  permit  counsel  to  comment  on 
evidence  erroneous.  The  refusal  of  a  court  to  permit  counsel  for 
one  party  to  comment  in  his  argument  on  a  letter  which  has  been 
admitted  in  evidence  by  the  adverse  party,  and  which  will  support 
the  first  party's  claim,  is  reversible  error,  although  the  court  has  al- 
lowed such  first  party  to  simply  read  the  same  to  the  Jury. 

7.  Principal  and  agent^  §  249* — when  instruction  on  effect  of  ad- 
mission correct.    An  instruction  that  "the  admissions  of  a  solicitor 
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or  other  agent  of  a  principal  are  not  binding  on  the  principal  un- 
less the  admissions  are  within  the  scope  of  the  agent's  authority 
and  are  made  with  reference  to  the  subject-matter  of  his  agency 
and  at  the  time  of  the  transactions  between  the  parties/'  approyed. 
8.  Estoppel,  S  65* — v>hen  iMtructwn  correct.  An  instruction  in 
an  action  on  an  advertising  contract,  the  defense  being  that  certain 
conditions  had  been  added  to  a  supplement  to  the  contract  which 
had  been  lost,  and  that  such  conditions  had  not  been  fulfilled;  that 
if  the  jury  believed  the  plaintiffs  agent  had  authority  only  to  solicit 
orders  and  not  to  make  a  contract,  and  that  a  copy  of  the  contract 
containing  a  clause  that  the  contract  contained  all  the  terms  thereof 
had  been  delivered  to  defendant,  the  latter  was  estopped,  after  the 
filing  of  the  order  by  plaintiff,  from  setting  up  any  other  terms  not 
embodied  in  the  order*  in  the  absence  of  fraud,  approved. 


Frank  C.  Weber  Company,  Defendant  in   Error,  t. 
Steyenson  Grocery  Company,  Plaintiff  in  Error. 

Gen.  No.  20,414. 

1.  Automobiij:8  and  gasaoes,  fi  2* — when  finding  as  to  toarning  of 
intention  to  turn  sustained,  A  finding  in  an  action  for  dam- 
ages for  injury  to  an  automobile  truck,  due  to  a  collision  between 
two  automobile  trucks,  that  the  driver  of  plaintiff's  automobile  g^ve 
timely  warning  of  his  intention  to  turn  north,  after  having  pro- 
ceeded in  an  easterly  direction,  held  sustained  by  the  evidence. 

2.  Evidence,  S  10* — when  ordinance  judicially  noticed.  Judicial 
notice  may  be  taken  of  a  city  ordinance  where  there  is  an  admission 
of  the  existence  thereof  by  counsel. 

3.  Roads  and  bbidges,  S  228* — when  driving  on  wrong  side  of 
street  negligence.    The  driving  of  a  motor  vehicle  on  the  wrong    f 
side  of  a  road  is  prima  facie  evidence  of  negligence. 

4.  Roads  and  bbidqes,  fi  228* — how  "rule  of  the  road"  on  turning 
corners  determined  in  Chicago.  In  determining  what  is  the  "rule 
of  the  road"  in  the  city  of  Chicago  for  the  passage  of  one  motor 
vehicle  by  another  upon  turning  at  a  street  corner,  both  vehicles 
turning  to  go  in  a  northerly  direction  after  having  proceeded  in 
an  easterly  direction,  the  Rev.  Mun.  Code  of  Chicago,  art.  3,  sec 
216,   relative  to  vehicles  turning   corners,  and  the  Rev.   Ord.   of 


*Se«  nilnolfi  Not«B  DIffest,  Vols.  XI  to  XV,  and  CvmiilaUTO  QuarCerlj, 
(npio  and  section  namber. 
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Chicago,  ch.  72,  aec.  2493,  relative  to  proceeding  as  close  to  the 
right-hand  curb  as  possible,  except  when  passing  another  rehicle, 
govern. 

5.  Roads  and  bbidges,  S  228* — when  *'rule  of  the  road"  fHolated 
in  turning  curve.  The  driver  of  a  motor  vehicle  is  proceeding  on 
the  wrong  side  of  the  road  in  the  city  of  Chicago  when  he  drives 
to  the  left  of  the  center  of  the  street  for  two  blocks  in  an.  easterly 
direction  behind  another  motor  vehicle  which  had  just  turned  ahead 
of  it  around  a  comer,  and  upon  signal  being  given  by  the  first  driver 
of  his  intention  to  turn  north  at  a  street  corner,  turns  to  the  left 
and  north  and  while  attempting  to  pass,  runs  into  the  first  vehicle, 
the  first  driver  having  all  the  time  kept  to  the  right 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rufub  F. 
Robinson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    AfBrmed.    Opinion  filed  June  17,  1915. 

Statement  by  the  Court.  This  is  a  snit  brought  in 
the  Municipal  Court  of  Chicago  by  defendant  in  error, 
hereinafter  referred  to  as  the  plaintiflF,  for  damages 
to  plaintiff's  auto  truck  sustained  in  a  collision  with 
defendant's  auto  truck,  at  or  near  the  intersection  of 
115th  street  and  Wentworth  avenue,  both  streets  being 
public  highways  within  the  city  of  Chicago.  On  the 
trial  below  the  jury  returned  a  verdict  for  the  plain- 
tiff, assessing  its  damages  in  the  sum  of  $550  and  costs, 
upon  which  the  court  entered  judgment,  to  reverse 
which  defendant  has  sued  out  this  writ  of  error. 

J.  L.  Baily  and  Fbanklin  Twyman,  for  plaintiff  in 
error. 

Abnold  D.  McMahon  and  Joseph  A.  Gbabeb,  for 
defendant  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Wentworth  avenue  runs  north  and  south,  115th  street 
east  and  west,  Yale  avenue  is  one  block  west,  and 
Princeton  avenue  two  blocks  west  of  Wentworth. 
Wentworth  avenue  from  curb  to  curb  is  thirty-three 

•8m  minois  Note*  Divest.  Volt.  XI  to  XV,  and  Cnmnltttlre  Qoartorly. 
topto  aiicl  tectlon  number. 
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feet  wide,  115th  street,  thirty-eight  feet.  On  115th 
street  there  is  one  track  located  north  of  the  center 
of  the  street.  The  distance  from  the  south  rail  of 
said  car  track  to  the  south  curb  is  twenty-one  feet, 
and  the  distance  between  the  rails  is  five  feet,  leaving 
the  distance  from  the  north  rail  to  the  north  curb 
eleven  feet. 

The  evidence  shows  that  plaintiff's  truck  was  pro- 
ceeding in  an  easterly  direction  on  115th  street;  that 
when  about  one  hundred  feet  west  of  Princeton  ave- 
nue, defendant's  truck  entered  115th  street  from 
Princeton  avenue  an(i  proceeded  also  in  an  easterly 
direction  on  115th  street,  to  the  left  of  the  center  of 
the  highway.  There  is  some  conflict  in  the  evidence 
whether  the  south  wheels  of  defendant's  truck  were 
north  of  the  south,  rail  or  south  thereof.  The  evidence 
further  showed  that  plaintiff's  truck  continued  east- 
ward and  passed  that  of  the  defendant;  that  it  pro- 
ceeded eastward  in  the  same  direction  and  in  about 
the  same  relative  position  that  it  was  in  while  passing 
defendant's  truck. 

The  evidence  of  the  plaintiff  shows  that  on  its  truck 
there  was  a  driver  and  a  helper,  both  sitting  at  the 
front  end  of  the  machine,  protected  by  a  canopy  with 
the  curtains  tied  in  the  back;  that  as  the  truck  was 
nearing  Wentworth  avenue,  the  helper  seated  to  the 
left  held  out  his  hand,  signifying  that  a  turn  was 
going  to  be  made  towards  the  left  and  north  into 
Wentworth  avenue,  and  at  the  same  time  a  whistle 
or  horn  was  blown ;  that  after  the  truck  had  passed  the 
center  of  Wentworth  avenue  and  had  turned  north  so 
the  driver  of  plaintiff's  truck  was  facing  almost  due 
north,  it  was  run  into  by  defendant 's  truck,  as  a  result 
of  which  it  was  forced  up  against  the  curb  at  the  north- 
east comer  and  sustained  the  damages  for  which  the 
judgment  complained  of  was  rendered. 

The  evidence  of  the  defendant  corroborates  plaintiff 
with  reference  to  the  plaintiff's  truck  having  passed 
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that  of  the  defendant.  Defendant's  evidence  further 
shows  that  its  truck,  after  having  been  passed  by  that 
of  the  plaintiflf,  commenced  to  pick  up  speed;  that  it 
continued  eastward  in  the  same  relative  position  it  was 
in  after  making  the  turn  into  115th  street ;  that  between 
Yale  and  Wentworth  avenues  it  gained  on  the  other 
truck  so  that  its  front  wheels  were  opposite  or,  rather, 
Overlapped  the  rear  wheels  of  the  plaintiff's  truck; 
that  this  relative  position  was  maintained  until  within 
twenty  or  twenty-five  feet  of  Wentworth  avenue ;  that 
plaintiff's  truck  made  the  turn  into  Wentworth  avenue 
without  giving  any  signal  of  its  intention  to  do  so; 
that  thereupon  defendant's  truck  endeavored  to  stop' 
but  could  not  do  so  in  time  to  avoid  the  collision ;  that 
to  break  the  force  of  the  collision  it  also  turned  north 
on  Wentworth  avenue,  striking  plaintiff's  truck  near 
the  front  wheels,  forcing  it  against  the  curb  at  the 
northeast  comer.  The  evidence  of  the  defendant  fur- 
ther showed  that  its  driver  also  intended  to  turn  north 
on  Wentworth  avenue. 

The  only  real  conflict  in  the  evidence  was  as  to 
whether  or  not  the  man  in  charge  of  plaintiff's  truck 
gave  a  timely  warning  of  his  intention  to  turn  north. 
Defendant  contends  that  he  failed  to  do  so,  and  in- 
sists that  it  has  so  shown  by  the  greater  number 
of  witnesses.  The  jury  by  their  verdict  evidently  gave 
more  weight  to  the  evidence  of  the  plaintiff,  and  in 
view  of  the  conflict  in  the  evidence  on  this  point,  we 
are  unable  to  say  that  such  finding  was  clearly  and 
manifestly  against  the  weight  of  the  evidence. 

Defendant  further  complains  of  instructions  desig- 
nated in  the  record  as  1,  2,  3  and  4,  claiming  that  in 
view  of  the  conflicting  evidence,  the  giving  of  these 
instructions  was  so  prejudicial  to  the  defendant  as  to 
constitute  reversible  error.  These  instructions  have 
to  do  with  what  may  be  termed  the  ''rule  of  the  road." 
In  determining  what  the  law  is  as  to  the  so-called 
rule  of  the  road,  we  must  take  into  consideration  two 
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ordinances  in  force  in  the  city  of  Chicago  at  the  time  of 
the  accident,  viz. : 

''Sec.  216,  Art.  3,  Bev.  Mun.  Code  of  Chgo.— Vehi- 
cles turning  comer:  Before  turning  a  comer  on  a 
street  or  public  highway  the  driver  or  person  in  pos- 
session, charge  or  control  of  any  vehicle  being  driven 
or  propelled  around  such  comer  shall  give  a  signal 
by  raising  his  hand  or  whip  so  that  such  signal  can  be 
plainly  seen  from  behind  on  such  vehicle,  and  such 
signal  shall  be  given  in  a  manner  which  will  plainly 
indicate  the  direction  in  which  such  vehicle  is  about 
to  turn.  In  turning  corners  of  the  road  vehicles  shall 
turn  to  the  right  and  center  of  the  street;  in  turning 
corners  to  the  left  vehicles  shall  also  pass  to  the  right 
of  the  center  of  the  intersection  of  two  streets.'^ 

''Sec.  2493,  Chap.  72,  Rev.  Ord.  of  Chgo.,  Code  of 
1911. — ^AU  vehicles  shall  keep  as  close  to  the  right- 
hand  curb  as  safety  and  prudence  shall  permit^  except 
when  overtaking  and  passing  another  vehicle,  and  ex- 
cept when  running  within  the  car  tracks,  as  provided 
in  section  2487  hereof.  An  overtaken  vehicle  must  at 
all  times  be  passed  on  its  left  side.'^ 

Although  section  2493  supra,  was  not  introduced  in 
evidence,  we  may  take  judicial  notice  thereof,  by  rea- 
son of  the  admission  of  counsel  that  it  exists.  City 
of  Chicago  v.  Williams,  254  111.  360. 

Defendant  contends  that  these  instructions  were  er- 
roneous :  First,  because  they  assumed  that  there  was 
a  wrong  and  a  right  side  of  the  road  and  that  the 
defendant  drove  its  vehicle  on  the  wrong  side  of  the 
road ;  and  secondly,  that  it  was  an  incorrect  statement 
of  the  law  that  to  drive  a  motor  vehicle  on  the  wrong 
side  of  the  road  is  prima  facie  evidence  of  negligence. 
In  urging  these  contentions,  defendant  does  not  cite 
a  single  authority  in  support  thereof.  We,  however, 
have  made  an  extensive  examination  of  the  authorities 
bearing  on  this  subject,  and  find  that  it  is  uniformly 
held  that  although  driving  on  the  wrong  side  of  the 
road  may  not  be  conclusive  evidence  of  negligence,  yet 
it  is  prima  facie  evidence  thereof.    Lind  v.  Beck,  37 
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HI.  App.  430;  Cook  V.  Fogarty,  103  Iowa  500,  39  L.  B. 
A.  488;  Needy  v.  Littlejohn,  137  Iowa  704;  Loyacano 
V.  Jurgens,  50  La.  Ann.  441 ;  Damon  v.  Inhabitants  of 
Scituate,  119  Mass.  66;  Riepe  v.  Elting,  89  Iowa  82, 
26  L.  R.  A.  769. 

i  Defendant  relies  in  the  main  upon  section  2493,  supra, 
claiming  that  its  truck  was  on  the  left-hand  side  of 
the  road  for  the  purpose  of  overtaking  and  passing 
the  plaintiff's  truck.  But  this  assumption  is  negatived 
by  defendant's  own  testimony,  which  shows  that  its 
vehicle  entered  115th  street  on  the  left-hand  side, 
about  fifty  feet  in  advance  of  plaintiff's,  and  continued 
on  that  side  to  Wentworth  avenue,  where  the  collision 
occurred.  Plaintiff's  truck,  occupying  the  right-hand 
side  of  the  road,  had  passed  defendant's  truck,  which 
kept  to  the  left  side  of  the  highway,  shortly  after  the 
latter  had  entered  115th  street.  The  two  then  ran 
parallel,  with^  plaintiff's  slightly  in  the  lead.  Not- 
withstanding there  was  ample  opportunity  to  shift 
to  the  right-hand  side,  defendant's  driver  chose  to 
remain  continuously  on  the  left  side  of  the  road  after 
he  had  entered  115th  street.  To  make  defendant's 
contention  tenable,  we  must  assume  that  the  man  in 
charge  of  defendant's  truck  suddenly  concluded  to  pass 
plaintiff's  vehicle  when  they  were  both  nearing  Went- 
worth avenue,  despite  the  fact  that  he  intended  to 
turn  north.  Such  argument  does  not  commend  itself 
to  this  court.  The  only  reasonable  inference  that  can 
be  drawn  from  these  facts  is,  that  the  man  in  charge 
of  defendant's  truck  voluntarily  maintained  his  posi- 
tion on  the  left-hand  side  of  the  road,  contrary  not  only 
to  section  2493  but  also  to  section  216  above  quoted,  the 
latter  having  reference  to  vehicles  turning  corners. 

We  can  readily  suppose  a  case  where  an  instruction 
in  the  exact  language  employed  by  the  court  in  the 
case  at  bar  might  be  considered  as  not  accurately  stat- 
ing the  law,  namely,  a  case  wherein  there  is  evidence 
from  which  the  jury  might  reasonably  conclude  that 
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the  position  taken  by  a  person  on  the  left-hand  side  of 
the  road  was  justified  by  reason  of  the  driver's  in- 
tention to  overtake  and  pass  another  vehicle.  But  in 
view  of  the  facts  in  the  case  at  bar,  no  such  conclusion 
could  reasonably  have  beeen  arrived  at  by  the  jury, 
and  therefore  we  are  of  the  opinion  that  the  instruc- 
tions were  proper. 

Finding  no  reversible  error,  the  judgment  will  be 
affirmed. 

Affirmed. 


Margaret  E.  Freneh,  Appellee,  t.  Modern  Woodmen  of 

America,  Appellant. 

Gen.  No.  20,417.    (Not  to  be  reported  in  full.) 

I 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richard 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Octoher  term,  1914.  Reversed  with  finding  of  facta.  Opinion 
filed  June  17,  1915. 

Statement  of  the  Case. 

Action  in  assumpsit  by  Margaret  E.  French  against 
Modem  Woodmen  of  America  to  recover  upon  a  bene- 
fit certificate  issued  upon  the  life  of  George  Edwin 
French  and  payable  to  plaintiff  as  beneficiary.  From 
a  judgment  for  plaintiff,  defendant  appeals. 

In  his  application  for  a  benefit  certificate,  the  in- 
sured warranted  that  the  answers  to  questions  pro- 
pounded to  him  in  the  medical  examination  were  cor- 
rect and  true,  and  he  agreed  that  if  any  of  these 
answers  were  not  true,  the  certificate  issued  should 
be  null  and  void,  in  which  event  neither  he  nor  his 
beneficiary  should  be  entitled  to  any  benefits  under  the 
certificate.    The  application  containing  the  questions 


Chicago — Fibst  District — June,  1915.        439 

French  v.  Modern  Woodmen  of  America,  194  111.  App.  438. 

and  answers  made  thereto  in  the  medical  examination 
was  signed  by  the  insured.  Question  No.  14  in  said 
application  consisted  of  three  parts,  viz.: 

**(a)  Have  you,  within  the  last  seven  years,  been 
treated  by  or  consulted  any  physician  or  physicians 
in  regard  to  personal  ailment? 

**  (b)  If  so,  give  dates,  ailment,  duration  of  attack, 
and  physician's  or  physicians'  name  and  address. 

*'(c)     Was  recovery  complete!" 

The  answer  of  the  insured  to  (a)  was  **No.''  The 
insured  had,  within  seven  years  prior  to  the  making 
and  signing  of  the  application  heretofore  referred  to, 
consulted  a  doctor  for  personal  ailment  and  he  was 
treated  by  him  for  a  personal  ailment  within  that 
period. 

Tbuman  Plantz,  Geobge  C.  Pbbbin  and  A.  W.  Ful- 
ton, for  appellant. 

No  appearance  for  appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

InsxTBANCB,  S  241* — when  false  answer  as  to  consulting  physician 
"bars  recovery.  The  false  answer  in  an  application  for  life  insur- 
ance as  to  haying  consulted  a  physician  within  a  specified  time  be- 
fore the  date  of  the  medical  examination,  the  applicant  having  war- 
ranted that  his  answers  were  true,  and  having  agreed  that  if  the 
answers  were  untrue  all  rights  to  himself  or  to  his  beneficiary 
should  be  forfeited,  is  a  bar  to  recovery  on  the  benefit  certificate 
Issued. 


•See  Illinois  NotM  Divest,  Vols.  XI  to  XY,  aod  Cwmnlmtly  Quarterly. 
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Max  Draeger  and  Otto  Draeger^  trading  as  Draeger 
Br  other  Sy  Plaintiffs  in  Error,  t.  Wisconsin  Steel 
Company  and  F.  E.  M^Orew,  Defendants  in  Error. 

Gen.  Ho.  20,436.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbed  C  Hill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Octo* 
ber  term,  1914.    Affirmed.    Opinion  filed  June  17»  1915. 

Statement  of  the  Case. 

Action  by  Max  Draeger  and  Otto  Draeger,  trading 
as  Draeger  Brothers  against  Wisconsin  Steel  Com- 
pany, a  corporation  and  F.  E.  McGrew  for  moneys 
and  groceries  furnished  by  plaintiffs  to  said  McGrew, 
and  upon  an  assignment  of  wages  due,  or  to  become 
due  to  said  McGrew,  while  in  employ  of  the  other  de- 
fendant. From  a  judgment  for  defendants,  plaintiffs 
appeal. 

Habry  C.  Lbbmon,  for  plaintiffs  in  error. 

Elmbb  0.  Bathpon  and  C.  S.  Stilwell,  for  defend- 
ants in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Deelsion. 

1.  AssioNMENTs,  S  3* — When  void  aa  to  wages.  An  assignment  of 
wages  executed  prior  to  the  time  a  person  obtains  employment  is 
void  as  to  wages  earned  under  such  employment. 

2.  Bankruptcy,  fi  72* — when  discharge  bars  recovery  on  assign^ 
ment  of  wages.  A  discharge  in  bankruptcy  is  a  good  defense  to 
an  action  upon  an  assignment  of  wages  where  the  assignment  was 
of  wages  to  be  earned  under  a  future  employment 


*See  nilnols  Note*  Dlff«rt,  VoU.  XI  to  XV,  aod  CumnUtlv*  Qvatierly. 
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Lena  Bleber,  Defendant  in  Error,  t.  Fred  Thoma  and 
Otto  Thoma.    Fred  Thoma,  Plaintiff  in  Error. 

Gen.  No.  20,495.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Henbt  V. 
Fbbeman,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  June  17,  1915. 
Rehearing  denied  July  3,  1916. 

Statement  of  the  Case. 

Action  by  Lena  Bleber  against  Fred  Thoma  and 
Otto  Thoma,  for  damages  for  injuries  sustained  by 
reason  of  having  been  bitten  by  a  dog  alleged  to  have 
been  the  property  of  the  defendants.  From  a  judg- 
ment for  plaintiff,  Fred  Thoma  appeals. 

F.  H.  Novak  and  Chaelbs  Hughes,  for  plaintiff  in 
error. 

Vincent  G.  Gallaoheb  and  Ebnest  Messner,  for  de- 
fendant in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  839* — hill  of  exceptions  must  be  filed. 
Where  a  bill  of  exceptions  has  once  been  signed,  the  parties  charged 
with  presentation  and  filing  thereof  must  file  same  within  a  rea- 
sonable length  of  time. 

2.  Appeal  and  ebbob,  S  843* — wJiat  is  purpose  of  section  81  of 
Practice  Act.  The  provision  in  the  Practice  Act,  sec.  81  (J.  ft  A. 
^  8618),  permitting  another  judge  to  sign  the  bill  of  exceptions, 
is  only  to  provide  for  a  contingency  that  might  arise,  for  which 
neither  of  the  parties  is  responsible, — the  disability  of  the  judge. 

3.  Appeal  and  ebbob,  S  843* — what  showing  necessary  to  permit 
signing  of  Wll  of  exceptions  hy  another  judge.  The  fact  that  tSie 
trial  judge  is  physically  disabled  must  affirmatively  appear  in  the 
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order,  by  virtue  of  which  another  judge  under  the  Practice  Act, 
Bee.  81  (J.  ft  A.  H  8618),  signs  a  bill  of  exceptions  nunc  pro  tunc. 

4.  Afpeai^  and  ebbob,  fi  843* — when  signing  of  bill  of  exceptions 
by  another  judge  unauthorized.  The  signing  of  a  bill  of  exceptions 
and  the  ordering  of  the  filing  thereof  as  per  day  of  presentation 
by  a  Judge  who  did  not  try  the  case  does  not  confer  validity  upon  \ 

it,  where  the  bill  of  exceptions  was  marked  "presented**  by  the  trial  | 

judge  and  filed  without  his  signature  with  the  clerk  of  court  before  | 

the  expiration  of  the  time  for  filing,  and  there  was  nothing  in  the  i 

order  of  the  second  judge  or  in  the  record  to  show  that  the  trial  I 

judge  was  unable  to  sign  the  bill  of  exceptions  before  it  was  filed 
with  the  clerk,  or  for  five  weeks  after  expiration  of  date  of  filing. 


Jennie  Ledowsky  and  Bosina  Bubln^  Defendants  in  Er- 
ror, T.  Abraham  D.  Gordon  and  Jacob  Gordon, 
PlaintllTs  in  Error. 

Gen.  No.  20,500.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNET,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
June  17,  1915. 

Statement  of  the  Case. 

Suit  brought  in  the  Municipal  Court  of  Chicago  by 
Jennie  Ledowsky  and  Bosina  Rubin  against  Abraham 
and  Jacob  Gordon  to  recover  damages  for  breach  of 
contract  of  warranty  in  and  about  the  purchase  of 
certain  realty  in  the  State  of  Indiana.  On  the  trial 
the  issues  were  determined  in  favor  of  the  plaintiffs, 
and  judgment  entered  for  $538.43,  to  reverse  which 
the  defendants  sued  out  a  writ  of  error. 

The  plaintiffs  purchased  the  property  in  question 
**  subject  to  all  special  assessments  and  taxes  after 
the  18th  day  of  October,  1910."    Plaintiffs  contended 

•8m  nilii*to  Note*  Dlff«st,  Vols.  XI  to  XV.  and  CnmalAUv*  Qiuurtoiiy,  tiuiM 
toplo  and  Mctlon  nnmbor. 
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that  the  defendants  obligated  themselves  to  convey 
the  property  free  and  clear  of  all  special  assessments 
and  taxes  levied  or  payable  prior  to  the  18th  day  of 
October,  1910;  that  prior  to  that  date  certain  street 
assessments  amounting  to  $456.99,  and  interest  there- 
on, had  been  levied  and  were  payable  prior  to  that 
date,  for  which  the  defendants  were  liable  to  the  plain- 
tiffs. In  support  of  their  contention  plaintiffs  offered 
in  evidence  an  exemplified  copy  of  the  transcript  bf  the 
special  assessment  for  the  paving  of  Jefferson  strieet, 
town  of  Gary,  Lake  county,  Indiana,  including  the 
property  involved  in  this  controversy.  This  copy  pur- 
ported to  contain  a  record  of  all  proceedings  by  virtue 
of  which  plaintiffs  claim  that  the  special  assessment 
was  levied  and  payable  prior  to  October  18, 1910.  The 
proceedings  set  forth  therein  cover  the  period  from 
January  14, 1908  to  October  12, 1909.  The  exemplified 
copy  had  attached  to  it  a  certificate  of  the  city  clerk 
of  Gary,  certifying  **that  the  foregoing  is  a  true  and 
correct  copy  of  the  proceedings  in  re  improvement  of 
Jefferson  street"  between  designated  points.  There 
was  also  attached  to  it  certificates  of  various  officials, 
to  the  effect  that  the  person  signing  the  preceeding 
certificate  was  the  clerk  of  the  city  of  Gary.  The  rec- 
ord did  not  show  that  the  laws  of  the  State  of  Indiana 
were  introduced  in  evidence. 

SoKNENSCHEiN^  Beresok  &  FisHELL,  for  plalutiffs  in 
error. 

Isadore  S.  BLXJMEKTHAii,  for  defendants  in  error; 
Menz  I.  EosBNBAUM  and  Maumce  Alschulbb,  of  coun- 
sel. 

Me.  Justice  Pam  delivered  the  opinion  of  the  court 
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Abstract  of  the  Decision. 

1.  Evidence,  S  2il*— when  exemplified  copy  of  foreign  special 
(usessment  proceedings  inadmiaHhle.  An  exemplified  copy  of  special 
assessment  proceedings  of  an  Indiana  city  Is  not  admissible  in  the 
courts  of  this  State,  where  the  certificate  of  the  city  clerk  attached 
to  such  copy  does  not  show  that  the  proceedings  conformed  to  the 
laws  of  Indiana,  and  the  special  assessment  laws  thereof  were  not 
proven. 

2.  Evidence,  §  241* — when  exemplified  copy  of  foreign  special 
assessment  proceedings  inadmissilile.  An  exemplified  copy  of  special 
assessment  proceedings  of  an  Indiana  city  is  not  admissible  in  the 
courts  of  this  State,  where  the  certificate  of  the  city  clerk  attached 
to  such  copy  does  not  show  that  the  proceedings  conformed  to  the 
laws  of  the  former  State. 

3.  COVENANTS,  S  41* — payment  of  assessment  as  condition  to  re- 
covery for  breach  of  covenant  against  taxes.  A  grantee  cannot 
recover  more  than  nominal  damages  for  the  breach  of  a  covenant 
against  a  special  assessment  without  proving  that  it  has  been  paid 
by  him. 


HartTlg  Erickson  and  Fred  A.  Erickson,  trading  as 
H.  Erickson  &  Son,  Defendants  in  Error,  t.  A.  L. 
Weinberger,  Plaintiff  in  Error. 

Gen.  No.  20,542.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  H. 
Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  June  17,  1916. 

Statement  of  the  Case. 

Suit  brought  in  the  Municipal  Court  of  Chicago  by 
Hartvig  and  Fred  A.  Erickson,  trading  ag  H.  Erickson 
&  Son,  for  commissions  earned  in  securing  a  purchaser 
for  land  owned  by  A.  L.  Weinberger.    On  a  trial  by  the 

•See  nilnols  Note*  Dlff«»t,  Vols.  XI  to  XV,  and  CnmulatiT*  Qiuuiorlj, 
t<4^le  and  Mctlon  number. 
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court  without  a  jury,  plaintiflfs'  damages  were  as- 
sessed in  the  sum  of  and  judgment  entered  for  $120, 
to  reverse  which  defendant  sued  out  a  writ  of  error. 

Defendant  telephoned  to  several  real  estate  agents 
that  he  desired  them  to  sell  certain  lots.  Fred  A. 
Erickson,  of  plaintiff's  firm,  testified  that  on  January 
24,  1914,  defendant  telephoned  him  that  he  wanted  to 
make  a  quick  sale  of  his  lots,  and  that  he  replied  that 
if  the  selling  price  was  reasonable,  he  could  find  a 
purchaser;  whereupon  defendant  made  a  price  of 
$2,100  net  to  him,  and  that  he  might  have  as  commis- 
sion any  sum  above  that  amount;  that  he  (Erickson) 
replied  he  would  sell  them  by  the  following  day. 
Erickson  further  testified  that  at  2 :45  p.  m.  the  follow- 
ing day  he  sold  the  lots  to  one  Hoppe  for  $2,400 ;  that 
he  received  $25  as  part  payment,  and  it  was  agreed 
that  on  the  following  day  a  contract  of  sale  would  be 
drawn  up  and  $175  additional  deposit  made;  that  on 
the  following  morning  between  ten  and  eleven  o'clock 
a  written  contract  was  entered  into  and  the  additional 
$175  paid.  Erickson  further  testified  that  the  said 
Hoppe  was  a  man  of  means  and  able  and  willing  to 
carry  out  the  terms  of  the  contract;  that  on  Sunday 
he  tried  several  times  to  reach  defendant  by  telephone 
but  was  unable  to  do  so.  Hartvig  Erickson,  a  brother 
of  Fred  A.  Erickson,  and  also  a  member  of  the  plain- 
tiffs' firm,  testified  that  he  also  tried  to  reach  defend- 
ant by  telephone  at  his  office  on  Sunday,  but  that  he 
was  unsuccessful;  that  he  called  at  defendant's  office 
early  on  Monday  morning  but  did  not  find  him  in; 
that  he  succeeded  in  reaching  defendant  by  telephone 
at  his  home,  and  told  him  he  had  sold  the  lots  in 
question  and  that  the  purchaser  had  made  a  deposit; 
that  he  was  then  informed  by  defendant  that  he  had 
already  sold  these  lots  on  Sunday  to  one  Brandt,  but 
that  no  money  had  been  paid  as  a  deposit,  nor  had  a 
written  contract  been  entered  into,  but  that  his  word 
was  given  and  that  he  would  not  break  his  promise  to 
Brandt. 
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Defendant  admitted  that  at  the  time  he  was  tele- 
phoned to  on  Monday  morning,  no  deposit  had  been 
made  nor  had  a  written  agreement  been  entered  into. 

Jacob  Levy,  for  plaintiff  in  error ;  Josiah  Bubnham, 
of  counsel. 

Michael  Koch,  for  defendants  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Bbokebs,  fi  48* — right  of  broker  to  compensation  where  owner 
makes  enforceable  contract  of  sale  with  another.  A  real  estate 
broker,  although  he  does  not  have  an  excluBive  agency,  who  pro- 
cures a  purchaser  who  is  able,  ready  and  willing  to  buy  property 
on  the  owner's  terms,  Is  entitled  to  compensation  where  the  owner 
Is  notified  before  he  has  entered  Into  a  binding  contract  of  sale 
with  another. 

2.  Appeal  and  ebbor,  S  lhlh^~-:V)hen  defeated  party  cannot  predi- 
cate error  on  inadequacy  of  recovery.  That  a  judgment  Is  for  a 
smaller  amount  than  for  which  the  plaintiff  was  entitled.  If  his 
evidence  was  to  be  believed,  cannot  be  urged  by  the  defendant  as 
error. 

FrrcH  and  Scanlan,  JJ.,  specially  concurring. 


*8ee  Illlnolt  Notes  Dlffest»  Vols.  XI  to  XV,  sad  CiunnlsUTe  Qnartorly. 
topic  and  section  nnmber. 
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Templeton  Lime  Company,  Defendant  In  Error,  y. 
George  A.  Schmidt  and  Camillo  MareneeillL  Ca- 
millo  Mareuceilli,  Plaintiff  in  Error. 

Gen.  No.  20,579.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBut,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  June  17,  1915. 

Statement  of  the  Case. 

Suit  brought  in  the  Municipal  Court  of  Chicago 
by  the  Templeton  Lime  Company  against  George 
A.  Schmidt  and  Camillo  Marcuccilli  to  recover  a  me- 
chanic's lien.  Schmidt  was  a  contractor  for  certain 
work  in  connection  with  a  building  being  erected  for 
Marcuccilli,  and  the  plaintiff  was  a  subcontractor  who 
furnished  Schmidt  materials  to  be  used  in  connection 
with  the  building.  On  a  trial  without  a  jury  the  issues 
were  found  for  the  plaintiff  and  its  damages  assessed 
in  the  sum  of  and  judgment  entered  for  $93.80  and 
costs,  and  a  lien  on  the  premises  decreed,  from  which 
the  defendant  C€imillo  Marcuccilli  prosecutes  a  writ 
of  errpr. 

The  single  controverted  question  of  fact  was  the 
time  when  the  subcontractor's  notice  was  served  on  the 
defendant  Marcuccilli,  the  service  being  conceded  but 
the  date  disputed.  The  last  day  on  which  the  notice 
could  have  been  served  was  January  2,  1914.  Mr. 
Halleman,  secretary  and  treasurer  of  the  plaintiff 
company,  testified  that  on  that  day  about  6:45  p.  m. 
he  served  the  necessary  notice  on  Marcuccilli  at  his 
home,  that  he  made  a  memorandum  of  this  fact  upon 
the  notice ;  that  prior  to  that  day  he  called  Marcuccil- 
li 's  attention  to  the  amount  due  and  stated  that  unless 
it  was  paid  by  January  2nd  he  would  have  to  serve  a 
lien  notice.    Marcuccilli,  in  addition  to  his  own  tes- 
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timony,  offered  the  evidence  of  two  other  witnesses 
who  he  claimed  were  present  when  the  notice  was 
served.  Marcuccilli  stated  that  the  notice  was  served 
January  9th  or  10th,  and  that  after  keeping  the  notice 
in  his  possession  for  two  or  three  days,  he  handed  it 
to  his  bookkeeper;  that  he  fixed  the  date  because  it 
was  four  or  five  days  after  he  had  reopened  his  ice 
cream  cone  factory,  about  January  5th.  Marcuccilli 
further  stated  that  he  told  Halleman  when  he  served 
the  notice  that  the  money  had  already  been  paid  to 
Schmidt,  and  that  he  was  not  liable  therefor.  The  two 
other  witnesses  for  Marcuccilli  testified  that  the  notice 
was  served  about  the  9th  or  10th  of  January,  and  they 
fixed  the  date  by  reference  to  the  opening  of  the  ice 
cream  cone  factory. 

WiiiLtAM  A.  Jennings,  for  plaintiff  in  error. 

Nbls  H.  Olson,  for  defendant  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  EviDBNCB,  S  475* — when  province  of  court  to  determine  where 
preponderance  lies.  It  is  the  province  of  a  court  sitting  without 
a  Jury  to  weigh  and  consider  conflicting  evidence  and  to  determine 
where  the  preponderance  lies;  and  in  doing  so  to  take  into  consid- 
eration the  inteUigence,  fairness  and  means  of  information  of  the 
witnesses,  their  appearance  and  demeanor  on  the  stand,  and  their 
interest  in  the  suit  and  relationship  to  the  parties,  together  with 
any  and  all  circumstances  attendant  upon  the  giving  of  their  tes- 
timony. 

2.  BviDENCK,  §  475* — what  constitutes  preponderance.  Mere  num- 
ber of  witnesses  does  not  control  in  determining  where  the  prepond- 
erance lies. 

3.  Mechaitics*  lieins,  §  196* — when  decree  on  conflicting  evidence 
as  to  service  of  notice  sustained.  A  decree  granting  a  subcon- 
tractor a  mechanic's  lien  will  not  be  disturbed,  where  the  question 
whether  notice  thereof  was  given  in  the  proper  time  rested  on  con- 
flicting testimony,  and  the  court  trying  the  case  without  a  Jury 
accepted  that  of  the  plaintiff  instead  of  that  of  the  defendant  al- 
though the  latter  was  sustained  by  the  greater  number  of  witnesses. 


•See  nilnole  Notee  Dl^tt,  Vols.  XI  to  XV,  and  CumnlfttlTe  Qoarteiiv 
topto  And  seotloii  number.  ^' 
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Lockport  Corn  Flake  Co.  v.  John  A.  Tolman  &  Co.,  194  111.  App.  449. 


Lockport  Corn  Flake  Company,  Defendant  in  Error,  y. 
Jomi  A.  Tolman  &  Company,  Plaintiff  in  Error. 

Oen.  No.  19,114.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robbbt  H. 
Scott,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.    Reversed.    Opinion  filed  June  17,  1916. 

Statement  of  the  Case. 

Action  in  the  Municipal  Court  of  Chicago  by  the 
Lockport  Com  Flake  Company  against  John  A.  Tol- 
man &  Company  to  recover  $58.15,  alleged  to  be  due 
for  the  sale  of  fifty  cases  of  Gold  Medal  com  flakes  at 
$1.60  per  case.  The  defendant  in  its  affidavit  of  merits 
admitted  that  it  purchased  and  received  such  merchan- 
dise, but  denied  that  it  was  indebted  to  the  plaintiff  in 
any  amount  for  the  same,  and  alleged  that  there  had 
been  a  complete  accord  and  satisfaction  of  the  claim 
of  the  plaintiff.  The  case  was  tried  before  the  court 
without  a  jury  and  the  plaintiff's  damages  were  as- 
sessed and  judgment  entered  thereon  for  $58.15,  from 
which  the  defendant  appeals. 

The  facts  in  the  case  were  that  prior  to  the  transac- 
tion in  question,  the  Cooked  Eolled  Oats  Company,  a 
corporation,  had  become  indebted  to  the  defendant  in 
the  sum  of  $13.15,  and  the  George  E.  Walker  Com- 
pany, a  partnership  (George  R.  Walker  being  one  of 
the  partners  in  the  same),  had  also  become  indebted 
to  the  defendant  in  the  sum  of  $50,  ''for  the  benefit 
of  the  said  Cooked  Rolled  Oats  Company. '*  Early  in 
February,  1912,  the  plaintiff's  agent,  the  said  George 
R.  Walker,  called  on  the  defendant  for  the  purpose  of 
selling  it  a  certain  brand  of  corn  flakes  called  '*Gold 
Medal"  com  flakes,  which  had  previously  been  manu- 
factured by  the  Cooked  Rolled  Oats  Company.  The  de- 
fendant refused  to  buy  any  of  such  com  flakes  from 
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the  plaintiff  unless  it  assumed  the  amounts  due  to  the 
defendant  from  the  Cooked  Eolled  Oats  Company  and 
the  George  E.  Walker  Company.  Thereafter,  Walker 
called  on  the  defendant  apd  stated  that  he  was  author- 
ized by  the  plaintiff  to  mal^e  arrangements  with  the 
defendant  whereby  the  plaintiff  would  allow  the  de- 
fendant credit  for  the  items  of  $13.15  and  $50  on  its 
purchases  of  Gold  Medal  com  flakes  if  the  defendant 
would  buy  its  trade  requirements  of  the  flakes  from 
the  plaintiff.  The  defendant  accepted  this  proposi- 
tion and  at  once  gave  Walker  an  order  for  fifty  cases 
of  the  flakes  at  $1.60  per  case,  and  received  the  same  in 
accordance  with  such  agreement. 

Walker  testified  that  the  contract  he  m^de  with  the 
defendant  was  in  accordance  with  instructions  that  he 
received  from  the  general  manager  of  the  plaintiff 
company.  After  the  transaction  in  question,  the  de- 
fendant gave  the  plaintiff  a  second  order  for  flakes, 
but  this  order  was  filled  by  Walker  through  another 
firm,  as  the  plaintiff  company  had  become  bankrupt 
and  had  gone  out  of  business.  On  February  22,  1912, 
the  defendant  sent  to  the  plaintiff  its  check  for  $14.52, 
togetl^er  with  the  following  letter  and  statement : 

Chicago,  Feb.  22, 1912. 
**Thb  JiOCKPORT  Corn  Flakes  Co.^ 

Chicago,  lU. 

Deab  Sib: 

We  enclose  herewith  our  check  for  $14.52  in  pay- 
ment for  the  following  invoices.  Please  place  to  our 
credit  and  oblige, 

Yours  respectfully, 

John  A.  Tolman  &  Company. 


INVOIOK 

AMOUNT 

DISCOUNT 

FREIGHT     NET          REMARKS 

2/9 

80.00 

.80 

1.53      14.52     Frt.  Bill 

Enclosed. 
Contra  Accts.    $50.00 

• 

13.15. 

$63.15." 
The  plaintiff  did  not  reply  to  this  letter  until  April 
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3,  1912,  when  it  sent  the  defendant  a  letter  acknowl- 
edging the  receipt  of  the  defendant's  letter  of  Febru- 
ary 22nd,  and  stating  in  effect  that  the  understanding 
that  it  had  with  Walker,  in  reference  to  the  arrange- 
ment between  the  parties,  was  that  the  defendant  was  to 
deduct  10  cents  a  case  for  all  flakes  purchased  until 
the  items  of  $13.15  and  $50  "were  settled  up;*'  that 
it  had  given  the  account  of  the  defendant  '  *  credit  for 
cash  $14.52,  freight  $1.53,  discount  80  cents  and  10 
cents  pel-  case  special  discount,  amount  to  $5,  leaving 
a  balance  on  our  books  due  us  of  $58.15.  If  this  is  not 
your  understanding  we  would  like  a  letter  from  you 
explaining  just  what  you  understand  the  agreement 
to  be  with  Mr.  Walker.  We  are  anxious  to  get  this 
matter  straightened  ouf  The  defendant  replied  to 
the  above  letter  on  April  4, 1912,  stating  in  effect  that 
its  understanding  of  the  arrangement  was  as  indicated 
by  the  letter  and  statement  of  Februaty  22,  1912,  and 
that  it  had  no  other  understanding  with  Mr.  Walker  in 
reference  to  the  matter.  The  pldintiff  retained  the 
check  of  the  defendant  until  after  the  receipt  by  it  of 
the  defendant's  letter  of  April  4th,  when  it  deposited 
the  check  in  its  bank  and  the  same  was  paid.  The 
plaintiff  never  answered  defendant's  letter  of  April 
4th. 

AsHCBAFT    &    AsHCBAFT    and    Albert    Kocoubek, 
for  plaintiff  in  error ;  Chables  F.  Rathbun,  of  counsel. 

No  appearance  for  defendant  in  etifot. 

Mr.  Justice  Soanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  AcooBD  AND  BATisFACTiox,  $  8* — When  ocoord  and  satisfaction 
shoton.  Where  defendant  purchased  certain  goods  upon  the 
strength  of  an  alleged  agreement  on  the  part  of  plaintiff's  repre- 
sentative, by  which  the  plaintiff  was  to  assume  certain  indebted- 

•See  niinoU  Notes  BlMtt,  Yols.  XI  to  XT,  and  Cnmnlatlv  Qimrterly,  taine 
tople  mad  aeotlon  nmnMr. 
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ness  due  the  defendant,  and  in  paying  for  such  goods,  defendant 
deducted  from  its  check  the  amount  of  such  indebtedness,  advis- 
ing the  plaintiff  thereof  and  tendering  the  check  in  full  payment  of 
the  account,  and  the  latter  after  several  weeks  delay,  acknowledged 
the  receipt  of  the  check,  stating  its  version  of  the  arrangement  with 
the  defendant,  and  requesting  the  latter  to  explain  its  understand- 
ing of  the  agreement,  if  different,  which  the  defendant  did,  where- 
upon plaintiff  cashed  defendant's  check  and  retained  the  proceeds 
without  replying  to  defendant's  letter,  it  was  held  that  the  transaction 
constituted  an  accord  and  satisfaction. 

2.  Appeal  and  ebbob,  §  1805* — when  cause  not  remanded  on  re- 
veradl  on  merits.  Where  the  facts  are  not  in  dispute  hut  the  trial 
court  misinterpreted  the  law  applicable  to  them,  the  judgment  will 
be  reversed  without  remanding  the  case. 


Hattie  Ontkowsky^  Appellee,  t.  Grand  Lodge,  Progres- 
siye  Order  of  the  West,  Appellant. 

Oen.  No.  20,281. 

1.  Insubance,  §  722* — when  subordinate  lodge  may  waive  grand 
lodge's  approval  of  applicant's  medical  certificate.  A  subordinate 
lodge  of  a  fraternal  benefit  society  held  not  to  have  the  power  to 
waive  a  requirement  of  the  constitution  and  by-laws  of  the  Grand 
Lodge,  making  the  approval  of  the^  latter  body  of  an  applicant's 
medical  certificate  a  prerequisite  to  membership. 

2.  Insurance,  f  794* — when  receipt  of  dues  6y  subordinate  lodge 
estops  Grand  Lodge  from  denying  liability  on  certificate.  The  re> 
ceipt  and  retention  by  a  subordinate  lodge  of  a  fraternal  benefit 
society  of  the  dues  of  an  applicant  for  three  months,  held  not  to  con- 
stitute a  payment  to  the  Grand  Lodge  so  as  to  estop  that  body  from 
denying  liability  on  a  benefit  certificate  on  the  ground  of  the  non- 
approval  by  it  of  the  applicant's  medical  certificate,  which  its 
constitution  and  by-laws  made  a  prerequisite  to  membership. 

3.  Insurance,  S  739* — when  contract  of  insurance  exists  between 
applicant  and  fraternal  benefit  society.  Where  an  applicant's  medi- 
cal certificate  was  never  approved  by  the  Grand  Lodge  of  a  frater- 
nal benefit  society,  the  constitution  and  by-laws  of  which  made 
such  approval  a  prerequisite  of  mebibership,  held  that  no  contract 


*S«e  nilnoto  Notes  Dlyest.  Vols.  XI  to  3LV,  and  Cnmnlatty  Qnartcvlr. 
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arose  between  that  body  and  the  applicant,  notwithatanding  his 
initiation  by  a  subordinate  lodge  which  accepted  and  retained  dues 
from  him  for  three  months. 

Appeal  from  the  Ck>unty  Court  of  Cook  county;  the  Hon.  D.  T. 
Smiley,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed  June 
17,  1915.    Rehearing  denied  July  3,  1915. 

Statement  by  the  Conrt.  This  was  an  action  in  as- 
sumpsit brought  in  the  County  Court  of  Cook  county 
by  Hattie  Gutkowsky,  appellee,  hereinafter  called  the 
plaintiff,  against  Grand  Lodge,  Progressive  Order  of 
the  West,  a  corporation,  appellant,  hereinafter  called 
the  defendant.  The  defendant  is  a  fraternal  benefit 
society  organized  under  the  laws  of  Missouri  and  is 
qualified  to  do  business  in  the  State  of  Illinois.  One 
of  the  purposes  of  the  society  is  to  pay  death  benefits 
to  the  families,  heirs,  blood  relations  or  legal  bene- 
ficiaries of  deceased  members.  The  defendant  carried 
on  the  work  of  the  order  through  the  Grand  Lodge  and 
subordinate  lodges.  This  action  was  brought  to,  re- 
cover a  five  hundred  dollar  death  benefit  alleged  to 
be  due  the  plaintiff  from  the  defendant  as  the  legal 
beneficiary  of  her  deceased  husband.  Max  Gutkow- 
sky, who,  the  plaintiff  claims,  was  a  member  in  good 
standing  of  said  society  at  the  time  of  his  death.  The 
case  was  tried  before  the  court  without  a  jury,  and 
the  issues  were  found  in  favor  of  the  plaintiff,  and  the 
damages  were  assessed  at  five  hundred  dollars.  A 
motion  for  a  new  trial  was  overruled,  judgment  was 
entered  on  the  finding,  and  this  appeal  followed. 

The  declaration  consisted  of  the  common  counts  and 
a  special  count  alleging,  inter  alia,  that  in  July,  1912, 
Max  Gutkowsky  became  a  member  of  and  was  initiated 
into  the  defendant  order  pursuant  to  its  laws ;  that  he 
remained  a  member  in  good  standing  from  his  initia- 
tion until*the  time  of  his  death,  August  29,  1912 ;  that 
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section  5  of  article  1  of  the  laws  of  said  order  provides 
that,  *4n  the  event  of  a  death  of  a  member  in  good 
standing  the  sum  of  five  hundred  dollars  ($500)  shall 
be  paid  to  the  legal  heirs  or  beneficiaries  of  the  de- 
ceased member  within  sixty  (60)  days  after  the  ap- 
proval of  the  claim  by  the  executive  board;"  that 
section  6  of  article  1  of  said  laws  provides  that, 
'*  payment  of  death  claims  shall  be  made  only  to  the 
husband,  wife,  children,  father,  mother,  lawful  heirs 
or  blood  relations  of  the  deceased,  as  designated  on  the 
medical  certificate  on  file  in  the  Grand  Lodge  Office;'* 
that  at  the  time  of  his  initiation,  the  said  deceased 
designated  the  plaintiff,  his  wife,  as  his  beneficiary; 
that  the  plaintiff  gave  notice  to  the  defendant  of  the 
death  of  the  deceased  and  demanded  from  it  the  sum 
of  five  hundred  dollars ;  that  the  defendant  has  refused 
and  still  refuses  to  pay  the  same  or  any  part  thereof. 
The  defendant  filed  a  plea  of  the  general  issue  and  an 
affidavit  of  merits,  as  follows:  That  he  (Benjamin 
E.  Cohen,  agent  for  the  defendant)  verily  believes  that 
defendant  has  a  good  and  meritorious  defense  to  the 
whole  of  plaintiff's  demand;  that  the  nature  of  such 
defense  is  as  follows:  (1)  That  no  medical  exam- 
iner's report  was  ever  made  upon  the  application  of 
Max  Gutkowsky  as  provided  by  the  laws  of  said  de- 
fendant corporation.  (2)  That  no  membership  cer- 
tificate was  ever  issued  to  said  Max  Gutkowsky  as 
provided  by  the  laws  of  said  defendant  corporation 
and  no  medical  examiner's  report  was  ever  made  on 
the  application  for  such  certificate  to  the  Grand  Lodge. 
(3)  That  section  6  of  the  constitution  and  by-laws  of 
said  defendant  corporation  provides  that  no  applicant 
shall  be  initiated  in  any  subordinate  lodge  until  the 
recording  secretary  shall  have  received  a  notice  from 
the  Grand  Secretary  that  the  medical  certificate  of  the 
applicant  was  approved  by  the  Grand  M^ical  Ex- 
aminer. (4)  That  Max  Gutkowsky  at  the  time  he 
made  the  application  for  membership  in  said  society 
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was  over  forty  years  of  age ;  that  section  7  of  the  con- 
stitution provides  that  no  one  over  forty  years  of  age 
shall  be  admitted  to  membepship  until  his  age  shall 
have  been  examined  by  the  Grand  Medical  Examiner ; 
that  it  was .  necessary  for  the  Qrand  Medical  Exam- 
iner to  approve  or  disapprove  such  application  in 
writing;  that  no  application  was  ever  presented  to 
said  Grand  Medical  Examiner  for  approval  or  disap- 
proval. .  The  facts  in  the  case  were  stipulated.  It 
appears  that  Max  Gutkowsky,  the  deceased  husband 
of  the  plaintiff,  on  or  about  August  10,  1912,  filed  an 
application  for  membership  in  the  defendant  order 
with  a  subordinate  lodge  of  the  defendant  (Malbein 
Lodge  No.  131),  located  in  the  city  of  Chicago;  that  he 
was  examined  by  Dr.  S.  M.  Kobin,  medical  examiner 
for  the  said  subordinate  lodge,  who  recommended  him 
for  a  beneficiary  membership  in  the  order;  that  his 
application  was  voted  on  and  he  was  elected  a  mem- 
ber by  the  members  of  the  subordinate  lodge ;  that  in 
the  subordinate  lodge  he  went  through  the  ceremonies 
of  initiation  and  was  given  the  signs  and  obligations  of 
the  order;  that  his  wife  (the  plaintiff)  was  designated 
by  the  deceased  as  his  beneficiary ;  that  he  paid  to  the 
subordinate  lodge  the  initiation  fee  and  dues  for  three 
months ;  that  he  died  August  29,  1912 ;  that  he  was  not 
under  suspension  and  did  not  owe  any  money  or  assess- 
ments to  the  said  lodge, '  ^  and,  so  far  as  his  connection 
with  the  lodge  was  concerned,  he  was  in  good  standing 
at  the  time  of  his  death;''  that  the  said  application  for 
membership  and  the  medical  certificate  of  Dr.  Eobin 
were  delivered  to  the  secretary  of  the  subordinate 
lodge;  that  they  were  never  forwarded  to  the  Grand 
Lodge;  that  no  membership  certificate  in  the  order 
was  ever  issued  to  the  deceased;  that  the  deceased 
at  the  time  he  filed  his  said  application  for  member- 
ship was  forty-two  years  old.  The  laws  of  the  order, 
material  to  the  present  case,  provide:    That  an  ap- 
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plicant  for  membership  shall  first  f amiliaxize  himself 
with  the  constitution  and  by-laws  of  the  order;  that 
he  shall  not  be  considered  a  member  until  he  has  re- 
ceived the  initiatory  degree  and  is  in  possession  of  a 
membership  certificate  issued  by  the  Grand  Lodge; 
that  he  shall  not  be  initiated  by  any  subordinate  lodge 
unless  a  notice  shall  have  been  received  from  the 
Grand  Lodge  that  the  medical  certificate  of  the  appli- 
cant has  been  approved  by  the  Grand  Medical  Exam- 
iner; that  if  the  applicant  is  over  forty  years  of  age 
he  shall  not  be  admitted  to  membership  until  his  age 
shall  have  been  first  investigated  by  the  Grand  Medi- 
cal  Examiner  and  approved  by  hii  in  writing;  pro- 
vided,  that  in  lodges  meeting  outside  of  St  Loui^, 
Missouri,  the  district  deputy  shall  make  such  investi- 
gation personally  and  report  in  writing  to  the  Grand 
Secretary  his  opinion  as  to  the  eligibility  of  such  can- 
didate; that  the  applicant  shall  appear  for  initiation 
within  thirty  days  after  the  approval  of  his  medical 
certificate;  that  if  he  be  admitted  contrary  to  the 
above  requirements  he  shall  not  be  entitled  to  any  of 
the  benefits  of  the  order  nor  his  beneficiaries  to  any  of 
the  benefits  of  the  endowment  fund ;  that  if  he  be  re- 
jected by  the  lodge  or  medical  examiner  all  fees  except 
the  medical  examiner's  fees  shall  be  refunded;  that 
the  Grand  Lodge  shall  not  be  responsible  for  any  or  all 
of  the  actions  of  the  subordinate  lodge  or  its  officers  to 
its  subordinate  members  in  reference  to  acceptance, 
expulsions  or  other  actions;  that  the  subordinate 
lodges  and  their  officers  are  the  joint  agents  of 
their  respective  members  only  and  the  managers  for 
their  respective  lodges  since  they  are  chosen  by  them 
and  not  by  the  Grand  Lodge ;  that  the  contract  between 
the  order  and  its  members  shall  consist  of  the  mem- 
bership certificate,  the  constitution  of  the  order,  the 
laws  and  rules  of  the  order  and  those  governing  sub- 
ordinate lodges,  the  application  for  membership,  and 
questions  and  answers  of  the  member  contained  in  the 
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medical  certificate  signed  by  him  prior  to  his  initia- 
tion. In  the  application  for  membei^hip  signed  by- 
deceased,  he  stated  that  he  was  acquainted  with  the 
objects  of  the  order  and  familiar  with  its  laws  and  in- 
dorsed them.  He  represents  that  he  was  in  sound 
bodily  health,  and  forty-three  years  of  age  on  his  last 
birthday ;  that  should  the  Grand  Lodge  or  its  executive 
officers  for  any  cause  whatsoever  refuse  to  recognize 
his  initiation  into  and  acceptance  by  the  lodge  of  the 
order  which  has  initiated  and  accepted  him  as  a  mem- 
ber,  he  consents  that  the  said  initiation  be  void  and 
his  acceptance  iato  the  order  of  no  value, 

Gt.  J.  NoKDBN,  for  appellant. 

Habby  C.  Lbvinson,  for  appellee ;  Leo  W.  Hoffman, 
of  counsel. 

Me.  JtJSTioB  ScANLAN  delivered  the  opinion  of  the 
court. 

The  defendant  contends  'Hhat  Gutkowsky's  relation 
to  the  order  at  the  time  of  his  death  was  merely  that 
of  an  applicant— one  who  had  made  a  proposition  for 
membership — who  had  applied  for  a  contract  of  in- 
surance which  had  not  been  accepted,  not  having  been 
placed  before  the  only  authority  in  the  order  which 
could  accept  such  a  proposition  for  membership ;  that 
the  society  imposed,  and  had  a  right  to  impose,  condi- 
tions precedent  to  membership  and  to  insist  upon 
them;  that  whatever  right  the  Grand  Lodge  might 
have  by  its  own  acts  to  waive  any  of  these  conditions 
precedent,  the  local  lodge  having  no  authority  in  these 
matters  did  not  and  covld  not  ivaive  the  right  of  the 
Grand  Lodge  to  insist  upon  them  and  to  determine  for 
itself  whether  or  not  the  applicant  should  become  a 
member;  that  the  applicant  knew  of  these  several  con- 
ditions precedent  having  acknowledged  his  familiarity 
with  the  order's  laws  and  having  fully  indorsed  them,*' 
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The  plaintiff,  in  answer  to  this  contention,  says  that 
the  subordinate  lodge  was  the  agent  of  the  Grand 
Lodge  and  had  the  power  and  authority  to  waive  the 
conditions  which  the  by-laws  of  the  Grand  Lodge  made 
precedent  to  the  acquisition  of  membership;  that  the 
issuance  of  a  benefit  certificate  was  not  essential  to 
the  right  of  recovery  in  this  case,  and  that  the  de- 
ceased, under  the  facts  of  this  case,  was  a  member  in 
good  standing  of  the  defendant  order  at  the  time  of 
his  death. 

The  defendant  concedes  that  in  many  instances  in- 
surance orders  are  bound  by  the  acts  of  ofiicers  of  the 
subordinate  lodges,  but  it  insists  that  in  all  such  cases 
the  acts  of  omission  or  commission  of  the  subordinate 
lodge  officers  are  such  as  are  within  the  apparent 
scope  of  their  authority — of  their  agency— in  the 
handling  of  matters  confided  to  their  care  by  the 
Grand  Lodge;  but  that  the  present  case  does  not  fall 
within  the  principle  that  governs  those  cases,  for  the 
reason  that  the  subordinate  lodge  of  the  defendant 
had  no  power  to  act  in  the  matters  in  question;  that 
while  the  Grand  Lodge  might  have,  by  its  own  acts, 
the  authority  to  waive  the  conditions  precedent,  that 
were  not  observed  in  the  present  case,  the  local  lodge 
had  no  such  authority. 

There  is  no  doubt  but  that  a  subordinate  lodge,  in 
an  order  like  the  defendant,  is  the  agent  of  the  Grand 
Lodge  when  it  acts  in  matters  within  the  apparent 
scope  of  its  authority  and  the  Grand  Lodge  is  bound 
by  its  conduct.  Beggs  v.  Supreme  Council  Catholic 
Knights  and  Ladies  of  America,  146  111.  App.  168; 
High  Court  Independent  Order  of  Foresters  v.  Sch^veit-  ^ 
zer,  171  HI.  325 ;  Coverdale  v.  Royal  Arcanum,  193  HI. 
91 ;  Grand  Lodge  Ancient  Order  of  United  Workmen 
V,  Lachmann,  199  HI.  140 ;  Court  of  Honor  v.  Dinger, 
221  111.  176,  are  cases  in  point.  But  it  is  not  true  that 
a  subordinate  lodge  is  a  general  agent  of  the  Grand 
Lodge   and    authorized   to    do   everything   that   the 
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Gr^nd  Lodge  or  its  oflScers  may  do.  Love  v.  Modern 
Woodmen  of  America,  259  HI.  102.  In  the  present  case, 
it  was  not  within  the  apparent  scope  of  the  authority  of 
the  subordinate  lodge  to  approve  or  disapprove  the 
medical  certificate  of  the  applicant,  or  to  perform  the 
duties  required  of  the  Grand  Medical  Examiner  under 
section  7,  or  to  issue  the  membership  certificate,  as  pro- 
vided for  by  section  4,  and  the  subordinate  lodge  had, 
therefore,  no  power  to  waive  these  conditions  prece- 
dent to  membership  in  the  order.  The  subordinate 
lodge  was  the  agent  of  the  defendant  in  receiving  the 
application  of  the  deceased,  and  vfi  having  the  latter 
examined  by  the  medical  examiner  of  the  subordinate 
lodge,  and  possibly  in  the  matter  of  the  initiatory  cere- 
monies performed  by  it,  but  all  these  acts  were  1)ut 
conditional  steps  towards  membership  in  the  order,  and 
the  Grand  Lodge  alone  had  the  final  power  to  deter- 
mine whether  or  not  the  applicant  should  be  admitted 
to  membership.  The  laws  of  the  order  are  clear  on 
this  subject,  and  it  is  apparent  from  the  application 
signed  by  the  deceased  that  he  understood  the  said 
laws,  and  the  force  and  effect  of  the  actions  of  the 
subordinate  lodge,  and  the  power  of  the  Grand  Lodge 
in  the  premises.  There  is  no  suggestion  that  fraud 
was  practiced  on  the  deceased  by  either  the  Grand  or 
subordinate  lodge,  nor  do  we  find  anything  in  the  rec- 
ord to  indicate  that  the  subordinate  lodge  in  any  way 
deceived  the  deceased  as  to  the  power  or  authority  it 
possessed  in  the  matter  of  making  him  a  member  of 
the  order.  The  application  for  membership  by  the  de- 
'  ceased,  in  itself,  was  but  a  mere  offer  to  the  defend- 
ant order  and,  under  the  facts  of  this  case,  we  fail 
to  see  how  it  can  be  held  that  there  was  any  accept- 
ance of  the  same  by  the  Grand  Lodge.  There  was,  in 
our  judgment,  no  contract  between  the  deceased  and 
the  defendant  order. 

The  plaintiff  contends,  however,  that  the  deceased 
paid  the  subordinate  lodge  **dues''  for  the  months  of 
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August,  September  and  October,  1912;  that  this  pay- 
ment was  due  to  an  agent  of  the  Grand  Lodge,  and 
that  as  these  *  *  dues '  *  have  never  been  returned  to  the 
plaintiflf,  or  to  anyone  else,  by  the  Grand  or  subordi- 
nate lodge,  these  facts  estop  the  defendant  from  now 
denying  its  liability  to  the  beneficiary  designated  by 
Max  Gutkowsky  in  his  application.  We  find  no  merit 
in  the  contention  that  the  Grand  Lodge  is  presumed 
to  have  received  from  the  subordinate  lodge — ^as  mem- 
bership dues  of  the  deceased — the  ** dues''  paid  by  the 
deceased  to  the  subordinate  lodge.  If  the  deceased 
had  been  admitted  to  membership  in  the  order  by  the 
Grand  Lodge,  the  subordinate  lodge  would,  of  course, 
be  the  agent  of  the  Grand  Lodge  in  the  collection  of 
dues  of  the  deceased,  and,  in  such  case,  there  would 
be  a  presumption  that  the  Grand  Lodge  received  the 
dues  paid  to  its  said  agent,  but  in  the  present  case  the 
deceased  was  not  admitted  to  membership  in  the  order 
by  the  Grand  Lodge,  nor  did  the  latter  body,  it  ap- 
pears, even  know  of  the  steps  taken  by  the  subordinate 
lodge  in  the  matter  of  the  application  of  the  deceased ;. 
and  the  subordinate  lodge  in  the  acceptance  of  tie  so- 
called  dues  from  the  deceased,  if  it  be  held  that  the 
subordinate  lodge  received  the  same  as  dues  and  un- 
conditionally, was  not  acting  within  the  scope  of  its 
authority,  and  was,  therefore,  not  the  agent  of  the 
Grand  Lodge  in  the  premises,  and  there  would  be  no 
presumption  that  the  said  ''dues"  thus  paid  to  the 
subordinate  lodge  were  received  by  the  Grand  Lodge 
as  membership  dues  of  the  deceased.  But  we  do  not 
think  that  it  can  even  be  held  that  the  subordinate 
lodge  received  the  ''dues"  unconditionally.  On  the 
contrary,  it  would  seem  that  it  received  the  "dues," 
as  dues,  conditioned  upon  a  favorable  action  by  the 
Grand  Lodge  in  the  matter  of  the  application  of  the 
deceased.  Plattdeutsche  Grot  GUde  v.  Ross,  117  111. 
App.  247 ;  High  Court  Independent  Order  of  Foresters 
V.  Schweitzer,  supra;  Dromgold  v.  Royal  Neighbors  of 
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America,  261  111.  60,  cited  by  the  plaintiff  in  support  of 
its  present  contention,  are  not  in  point,  as  the  subordi- 
nate lodge,  or  council,  in  each  of  those  cases,  collected 
the  dues  from  one  that  had  been  admitted  to  mem- 
bership by  the  Grand  Lodge,  or  Council. 

The  plaintiff,  in  the  court  below,  tried  the  case 
solely  upon  the  theory  that  the  subordinate  lodge,  in 
what  it  did,  was  the  agent  of  the  Grand  Lodge;  the 
contention  that  the  Grai^d  Lodge  is  presumed  to  have 
accepted  the  *'dues"  paid  to  the  subordinate  lodge  by 
the  deceased  and  that  its  failure  to  return  the  ^amo^ 
before  or  after  the  death  of  Gutkowsky  estops  it  from 
denying  liability  to  the  beneficiary  of  the  deceased  is 
apparently  raised  for  the  first  time  in  this  court.  This 
may  explain  why  the  parties  to  this  suit  failed  to  in- 
corporate in  the  stipulation  of  facts  any  statement  in 
reference  to  the  ** dues''  paid  by  the  deceased,  save 
that  the  subordinate  lodge  accepted  the  same.  It  may 
be  that  upon  a  new  trial  of  the  case  the  plaintiff  may 
be  able  to  introduce  evidence  tending  to  show  that  the 
Grand  Lodge  received  the  *'dues"  of  the  deceased 
from  the  subordinate  lodge,  knowing  that  it  was 
money  paid  by  the  deceased  as  dues  for  membership 
in  the  order,  or  facts  from  which  said  knowledge  would 
be  presumed,  and  that  it  retained  the  same.  Of  course, 
if  the  defendant  order  did  receive  and  retain  the  said 
**dues'^  as  dues  of  the  deceased,  as  a  member  of  the 
order,  it  would  be  estopped  to  deny  that  the  deceased 
was  a  member  of  the  order.  We  fail  to  see  anything 
in  this  record  that  would  justify  the  conclusion  t"hat 
the  defendant  order,  by  its  conduct,  is  estopped  from 
denying  that  the  deceased  was  a  member,  nor  are  we 
even  warranted  in  assuming  from  the  stipulated  facts 
that  the  ''dues"  were  retained  by  the  Grand  Lodge  or 
the  subordinate  lodge. 

If  we  are  right  in  the  conclusions  we  have  expressed, 
it  follows  that  the  trial  court  erred  in  holding,  under 
the  stipulated  facts,  that  there  was  a  contract  between 
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the  deceased  and  the  defendant,  and  the  judgment  of 
the  County  Court  of  Cook  county  must  be  reversed, 
and  for  the  reason  stated  the  cause  will  be  remanded 
for  a  new  trial. 

Reversed  and  renumded. 


Isaac  N.  Bioe,  Appellant,  t.  Thomas  E.  Dougherty  and 
Sehaeffer  Piano  Manufacturing  Company,  Appel- 
lees. 

Oen.  No.  20,393.    (Not  to  be  reported  In  full.) 

Appeal  fffoi^  tb6  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  June  17,  1916. 
Rehearing  denied  July  3,  1915.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Statement  of  the  Case. 

Isaac  N.  Bice  filed  an  amended  bill  of  complaint 
against  Thomas  E.  Dougherty  and  the  Sehaeffer  Piano 
Manufacturing  Company,  to  which  the  defendants  filed 
a  general  and  special  demurrer.  The  chancellor  sus- 
tained the  special  demurrer  and  dismissed  the  bill, 
and  this  appeal  followed. 

The  amended  bill  alleged  that  on  January  22,  1900, 
the  complainant  filed  a  bill  of  complaint  alleging  that 
the  complainant  and  the  defendant  Dougherty  were 
partners  and  owners  of  certain  property,  business  and 
profits  in  the  hands  of  the  defendant,  the  Sehaeffer 
Piano  Manufacturing  Company,  and  praying  that  an 
accounting  be  had  between  the  complainant  and  the 
defendants  in  relation  thereto.  The  facts  alleged  in 
the  bill  of  January  22,  1900,  were  substantially  the 
same  as  those  alleged  in  the  present  one.  It  was  fur- 
ther alleged  in  the  bill  of  January  22,  1900,  that  the 
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matters  and  things  set  forth  therein  constituted  a  part- 
nership between  the  complainant  and  the  defendant 
Dougherty;  that  sUch  ptooeedingfl  WGte  had  on  said 
bill  that  on  July  13,  1906,  a  flnal  dectee  was  given  in 
favor  of  the  complainant  and  against  said  defendant ; 
that  afterwards^  on  October  20,  1911,  such  decree  was 
reversed  by  the  Appellate  Court  of  Illinois  in  and  for 
the  First  District  thereof  (without  a  finding  of  facts), 
with  directions  to  the  Circuit  Court  to  dismiss  the  bill 
of  complainant  (165  111.  App.  125) ;  that  thereafter  an 
order  was  entered  in  the  latter  court  dismissing  the 
bill. 

It  was  further  alleged  that  the  facts  stated  in  the 
first  bill  of  complaint  showed  that  Dougherty  was  a 
constructive  trustee  for  the  complainant,  and  that 
such  question  was  not  disposed  of  in  the  previous  de- 
cision. Complainant  thereupon  brought  the  second 
action  on  the  ground  that  Dougherty  was  a  construc- 
tive trustee. 

RiCB,  Lowes  &  O'Nbil,  for  appellant. 

MusGEAVE,  Oppenheim  &  Lee,  f  or  appellees. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

liiMiTATioif  OF  ACTIONS,  S  55* — When  expiratixm  of  statute  pending 
appeal  precludes  new  suit  after  reversal.  The  provisions  of  section 
25  of  the  Revised  Statutes  (J.  A  A.  1[  72^0)  that  if  a  Judgment  in 
favor  of  a  plaintiff  shall  be  reversed  by  the  Appellate  Court  that  a 
new  action  may  be  brought  within  one  year  thereafter,  does  not 
apply  where  a  case  Is  reversed  on  the  merits,  and  the  new  action 
is  based  on  the  same  state  of  facts  as  the  former  action,  although 
on  a  different  legal  theory. 

*86e  minola  Not«0  DLi«Bt,  Vols.  XI  to  XV,  and  CimiiilatlTe  Ooarterly,  iHune 
to^to  and  iectlon  ilamMr. 
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Anna  Weidenmann,  Administratrix,  Appellee,  t. 
Mount  Hope  Cemetery  Association  of  Chicago, 
Appellant. 

Oen.  No.  20,360.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  CJourt  of  Cook  county;  the  Hon.  Wil- 
liam E.  Deter,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Reversed  and  remanded.  Opinion 
filed  June  17,  1916. 

Statement  of  the  Case. 

Action  of  assumpsit  by  Anna  Weidenmann,  admin- 
istratrix of  the  estate  of  Jacob  Weidenmann,  deceased, 
against  Mount  Hope  Cemetery  Association  of  Chicago 
on  a  contract  of  employment.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

By  the  terms  of  the  written  contract  the  defendant 
appointed  the  plaintiff's  intestate,  Jacob  Weidenmann 
(now  deceased),  its  landscape  engineer  and  gardener 
and  superintendent  of  its  cemetery  grounds  for  a  term 
of  five  years.  The  plaintiff's  intestate  entered  upon 
his  duties  under  the  same  on  October  1, 1885.  On  June 
14,  1886,  the  defendant  discharged  plaintiff's  intestate 
from  further  service  under  the  contract,  and  he 
brought  an  action  in  the  Superior  Court  of  Cook 
county  on  October  22, 1886,  to  recover  damages  for  an 
alleged  breach  of  the  contract  by  the  defendant.  The 
case  was  heard  before  the  court  without  a  jury,  the 
issues  were  found  for  the  plaintiff  and  judgment  was 
entered  on  the  finding  for  $14,700.  On  appeal,  the 
Appellate  Court  of  the  First  District  sustained  the 
said  judgment,  but  the  judgments  of  the  Superior  and 
Appellate  Courts  were  reversed  by  the  Supreme  Court, 
and  the  cause  was  remanded  to  the  Superior  Court  for 
a  new  trial.  (Mt  Hope  Cemetery  Assn.  v.  Weidettr- 
mann,  139  111.  67.)    The  cause  was  redocketed  and  on 
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February  6,  1893,  Jacob  Weidenmann  died,  and  on 
September  24,  1895,  by  leave  of  court,  Anna  Weiden- 
mann, plaintiff  in  the  present  action,  was  substituted 
as  plaintiff  in  said  cause.  Thereafter  the  said  action 
was  dismissed  for  want  of  prosecution,  and  thereafter 
this  action  was  brought.  The  declaration  in  the  pres- 
ent action  consisted  of  the  common  counts  and  a  spe- 
cial count  based  on  the  alleged  breach.  The  defendant 
filed  a  plea  of  the  general  issue  and  a  plea  of  the  Ten- 
Year-Statute  of  Limitations.  The  plaintiff  filed  a 
replication  to  the  plea  of  the  statute  of  limitations, 
alleging  that  in  the  former  action  she  was  involun- 
tarily nonsuited  on  April  2, 1906,  and  that  the  present 
action  was  brought  March  15,  1907,  and  within  one 
year  after  the  said  nonsuit,  and  that  it  was  brought  for 
the  same  cause  of  action  as  the  former  one.  To  this 
replication  the  defendant  filed  a  rejoinder,  denying 
that  the  present  action  was  brought  for  the  same  cause 
of  action  as  the  former  one,  and  alleging  that  the  for- 
mer action  was  for  other  and  different  causes  of  action 
than  the  causes  of  action  for  which  the  present  suit 
was  brought.  The  plaintiff  filed  a  sur-rejoinder,  again 
asserting  that  the  causes  of  action  in  the  two  suits 
were  the  same. 

The  defendant  <x5ontended  that  the  present  action 
was  barred  by  the  statute  of  limitations.  The  suit  was 
not  begun  until  seventeen  years  after  the  termination 
of  the  contract  of  employment.  The  plaintiff,  in  her 
replication  to  the  defendant's  plea  of  the  statute  of 
limitations,  alleged  that  the  present  action  was 
brought  within  one  year  after  the  said  nonsuit,  and  set 
out  in  haec  verba  two  orders  in  the  former  action ;  one 
entered  December  28, 1905,  and  the  other  April  2, 1906. 
The  order  of  December  28,  1905,  recited  that  the  for- 
mer suit  was  on  that  date,  by  stipulation  of  the  parties, 
passed,  to  he  taken  up  on  ten  days'  notice,  within 
ninety  days.  The  order  of  April  2,  1906,  recited  that 
the  former  suit  was  on  that  date  dismissed  for  want 

Vol.  cxciv  so. 
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of  prosecution.  Neither  the  allegation  in  the  plain- 
tiff's replication  that  the  present  action  was  begun 
Within  one  year  after  the  said  nonsuit,  nor  the  dates  of 
entry>  nor  the  terms,  of  the  said  orders  in  question, 
were  in  any  way  traversed  by  the  defendant  in  its  re- 
joinder to  said  replication. 

The  contract  entered  into  provided  in  part  as  fol- 
lows: 

' '  Third.  Said  party  of  the  first  part  further  agrees 
to  pay  said  party  of  the  second  part  a  salary  of  thirty- 
five  hundred  dollars  ($3,500)  per  year,  for  the  space 
of  five  years,  commencing  October  1,  1885,  payable 
monthly  on  or  before  the  tenth  (10th)  day  of  each 
•month,  for  the  services  of  the  preceding  month,  during 
said  term,  or  such  portion  of  said  term  as  the  services 
of  the  said  party  of  the  second  part  may  be  satisfac- 
tory and  rendered  to  said  party  of  the  first  part 

**  Fourth.  Said  party  of  the  second  part,  in  con- 
sideration of  the  agreements  and  payments  aforesaid, 
hereby  accepts  the  said  appointment  upon  the  terms, 
conditions  and  agreements  herein  contained,  and 
agrees  that  his  entire  services,  skill  and  abilities  as 
landscape  engineer  and  gardener  and  superintendent 
as  aforesaid  shall  be  given  and  devoted  to  the  employ- 
ment by,  and  the  interests  of  the  said  party  of  the  first 
part,  during  said  term  of  five  (5)  years,  and  that  he 
will  promptly  and  faithfully  do  and  perform  all  serv- 
ices pertaining  to  said  positions,  that  are  or  may 
hereafter  be  required  of  him,  by  said  party  of  the  first 

part  during  said  term. 

•    •    • 

*  *  Sixth.  In  case  of  any  substantial  breach  of  any  of 
either  of  the  terms  of  this  contract  by  either  party, 
the  other  party  shall  have  the  right  to  declare  this  con- 
tract forfeited,  and  the  terms  and  agreements  herein 
contained  shall,  upon  such  declai'ation  being  made  in 
writing,  be  and  become  thenceforth  null  and  void. '  ^ 

KuBxexNOEB  &  Kbbtzinoeb,  for  appellant;  Holt, 
Cutting  &  Sidlby,  of  counsel. 
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Jones,  Addington,  Ames  &  Seibold,  for  appellee. 

Mr,  Justice  ScANiiAN  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pleading,  fi  117* — what  is  effect  of  failure  to  traverse.  In  an 
action  of  EdsumpBit  on  a  contract  for  breach  of  employment  to 
which  a  plea  of  the  statute  of  limitations  was  interposed,  held  that 
the  failure  to  traverse  material  allegations  in  the  plalntlfTs  replica- 
tion constituted  an  admission  that  th^  action  was  brought  within 
a  year  after  the  dismissal  of  a  former  ^tlon.  ^nd  that  a  certain 
order  was  not  one  of  dismissal  but  one  simply  passing  the  case,  and 
also  that  the  former  action  was  dismissed  for  want  of  prosecution. 

2.  Limitation  of  actions,  fi  55* — when  action  not  barred.  The 
defense  of  bar  by  the  statute  of  limitations  to  an  action  of  as- 
sumpsit on  a  contract  for  breach  of  employment,  for  the  reason 
that  the  form  of  action  was  different  from  that  in  a  former  suit,  is 
not  available  where  the  stipulation  of  the  parties  is  that  the 
suit  is  brought  for  the  very  same  cause  of  action  aa  the  former  suit, 
and  assumpsit  was  the  form  of  action  in  both  cases,  and  the  declara- 
tion in  each  case  consisted  of  the  common  counts  and  a  special 
count  based  upon  the  alleged  breach. 

3.  Limitation  of  actions,  §  55* — when  remedy  in  second  action 
not  different.  The  remedy  was  not  different  so  as  to  allow  the  bar 
by  statute  of  limitations  to  an  action  of  assumpsit  for  breach  of  a 
contract  of  employment,  where  the  former  action  was  commenced 
before  the  expiration  of  the  term  of  the  contract,  and  the  amount 
of  damages  then  recoverable  was  limited  to  the  actual  loss  to  the 
date  of  the  trial,  and  such  case  was  dismissed  after  the  expiration 
of  the  term  of  employment,  and  the  amount  of  damages  recover- 
able in  the  second  suit  was  larger,  the  measure  of  damages  remain- 
ing the  same. 

4.  Master  and  bebvant,i  {  30* — when  may  discharge  under  agree- 
ment for  ** satisfactory''  services.  Where  a  person  enters  a  contract 
of  employment  for  a  term  of  years,  providing  for  payment  of  an 
annual  salary  at  stated  monthly  periods  during  the  term,  or  such 
portions  of  the  term  as  the  services  of  the  employee  shall  be  satis- 
factory to  the  employer,  such  employer,  acting  in  good  faith,  stating 
that  the  services  performed  have  been  unsatisfactory,  and  refusing 
to  accept  the  services  performed,  may  discharge  the  employee,  as 
the  employer  is  the  sole  Judge  of  the  services  rendered. 

5.  Master  and  servant,   S   80* — when  contract  of  employment 


*See  nUnoto  Note*  Digent,  VoU.  XI  to  XY,  and  CnmiilatlTe  Qnartorly, 
t«9lo  and  leetloii  number. 
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breached.  The  failure  to  render  satisfactory  services  under  a  con- 
tract of  employment  requiring  such  services  constitutes  a  substan- 
tial breach  of  the  contract 

6.  Master  and  sebvant,  |  30* — hoto  contract  construed  oi  to 
power  to  discharge.  In  an  action  of  assumpsit  for  damages  for 
breach  of  a  contract  of  employment,  evidence  held  to  establish  that 
the  parties  did  not  construe  contract  so  as  to  exclude  any  right  In 
the  employer  to  discharge  employee  if  his  services  were  unsatis- 
factory. 

7.  Master  and  servant,  8  30* — when  oood  faith  in  discharffing 
material.  Where  the  trial  court  does  not  consider  the' question  of 
good  faith  of  an  employer  in  discharging  an  employee  because  his 
services  were  unsatisfactory  under  a  contract  of  employment  per- 
mitting a  discharge  for  such  reason,  a  new  trial  should  be  granted. 


Henry   T.   Williams,   Appellee,   t.   Frank   Parmelee 

Transfer  Company,  Appellant. 

Oen.  No.  19,309.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Ck>ok  county;  the  Hon.  Theo- 
dore Brentano,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1913.  Reversed  and  remanded.  Opinlcm 
filed  June  17,  1915. 

Statement  of  the  Case. 

Action  by  Henry  V.  Williams  against  the  Frank 
Parmelee  Transfer  Company,  a  corporation,  to  re- 
cover damages  for  personal  injuries  sustained  as  the 
result  of  a  team  of  defendant's  running  away  and 
causing  a  trunk  to  fall  from  defendant's  wagon  upon 
plaintiff  while  engaged  in  work  in  a  ditch  in  a  street. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

Plaintiff  was  at  work  in  a  ditch  or  trench  on  the 
east  side  of  Milwaukee  avenue,  opposite  Evergreen 
avenue,  in  the  city  of  Chicago.    Milwaukee  avenue  runs 

•See  lUlnols  Notes  Divert,  Tolf.  XI  to  XV,  and  Cumulative  Qaarterir. 
topic  and  Mctlon  number. 
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in  a  northwesterly  and  southeasterly  direction,  and 
Evergreen  avenne  intersects  Milwaukee  avenue  at  its 
west  side  at  right  angles,  but  does  not  extend  east  of 
Milwaukee  avenue. 

As  to  the  manner  in  which  the  accident  happened, 
plaintiff  testified  that  he  and  other  men  were  working 
in  the  ditch  when  he  **  heard  a  holler,  ^^  which  caused 
him  to  look  around;  that  he  saw  the  men  near  him 
start  to  run  and  so  he  tried  to  get  out  of  the  ditch  as 
quick  as  he  could ;  that  before  he  could  do  so  the  team 
was  in  the  ditch^and  the  wagon  turned  over  on  its  side ; 
that  one  trunk  fell  on  top  of  him  and  another  trunk 
hit  him  on  the  leg,  and  that  he  was  severely  and  per- 
manently injured.  Plaintiff  further  testified  that  his 
position  in  the  ditch  at  the  time  of  the  accident  was 
about  on  a  line  with  the  south  building  line  of  Ever- 
green avenue;  that  about  **five  or  eight  or  ten  min- 
utes" before  the  accident  he  saw  the  same  team  and 
wagon  *'on  the  south  side  of  Evergreen  opposite  a 
three  story  building,''  about  **80  or  90  feet"  away 
from  the  ditch;  that  the  team  was  ** standing  there;" 
that  he  *' didn't  see  them  tied  to  anything,"  and  that 
he  ** didn't  see  no  one  around  them." 

John  Cronin,  a  witness  for  plaintiff,  testified  that 
the  team  and  wagon  came  from  Evergreen  avenue  and 
into  Milwaukee  avenue.  Lynaugh,  another  witness 
for  plaintiff,  testified  that  when  he  first  saw  the  team, 
**it  was  coming  on  a  run  out  of  Evergreen,  across 
Milwaukee  avenue ' '  and  that  no  one  was  on  the  wagon. 
Fitzgerald,  another  witness  for  plaintiff,  testified  that 
when  he  first  saw  the  team  it  was  **  coming  down 
Evergreen  avenue,  •  •  •  about  100  feet  from  Mil- 
waukee avenue." 

Edward  Witto,  a  witness  for  defendant,  testified 
that  on  the  morning  of  the  accident  he  was  sitting  in 
a  Dark  west  of  Milwaukee  avenue  and  north  of  Ever- 
green  avenue;  that  when  he  first  saw  the  team  and 
wagon  they  were  on  Evergreen  avenue,  '*  about  two 
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blocks  west  of  Milwaukee  avenue/^  that  the  horses 
were  *' going  pretty  fast"  towards  Milwaukee  avenue, 
and  that  ** nobody  was  driving  them." 

In  the  first  count  of  plaintiff's  declaration  it  was 
averred  that  the  defendant  negligently  permitted  said 
team  to  be  a^d  remain  ''unhitohed  and  unattended" 
so  that  it  wa6  **free  to  run  away,"  and  that  because 
of  that  negligence  the  team  did  run  away  and  plaintiff 
was  thereby  injured.  The  second  count  set  forth  or- 
dinance No.  1424  of  the  city  of  Chicago,  which  prohibit- 
ed persons  from  leaving  any  horse,  or  other  animal, 
attached  to  any  wagon  or  other  vehicle  in  any  public 
street  of  the  city,  '*  without  securely  fastening  such 
horse  or  other  animal, ' '  and  it  was  averred  that  the  de- 
fendant ''negligently  and  in  violation  of  said  ordi- 
nance," left  its  horses  attached  to  its  wagon  ''without 
securely  fastening  said  horses,"  whereby  they  "were 
left  free  to  run  away  and  did  run  away,"  and  plaintiff 
was  thereby  injured. 

WiLLig  G.  Shockby,  Wiley  W.  Mills  and  William 
H.  Holly,  for  appellant. 

C.  Helmer  Johnson  and  Daniel  Belasco,  for  appel- 
lee ;  W.  D.  Elmer,  of  counsel. 

Per  Curiam. 

Abstraet  of  the  Decision. 

1.  Roads  and  bridges,  S  238* — when  negligence  not  presumed, 
NegUgence  will  not  ordinarily  be  presumed  from  the  mere  fact  that 
a  horse  runs  away. 

2.  New  tbtal,  S  52* — when  duty  to  grant.  It  is  the  duty  of  the 
trial  judge  to  set  aside  a  verdict  which  is  manifestly  against  the 
weight  of  evidence  and  grant  a  new  trial,  and  the  failure  to  do  so 
is  reversible  error. 

3.  Pleadikg,  fi  396* — what  must  6c  proved  under  allegations. 
Under  a  count  in  a  declaration  alleging  that  the  defendant  negli- 
gently permitted  his  team  to  be  and  remain  "unhitched  and  unat- 
tended" so  that  it  was  "free  to  run  away"  and  that,  because  of  such 
negligence,  the  team  did  run  away  and  plaintiff  was  thereby  in- 

*8ee  Illinois  Not«ii  Divest,  Vols.  XI  to  XV,  and  CamnUUve  CtoMtarty, 
topic  And  Metloii  number. 
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Jured,  it  is  necessary  to  prove  not  only  that  the  team  ran  away  and 
Injured  plaintiff,  but  also  that  the  defendant  permitted  such  team 
to  be  and  remain  unhitched  and  unattended. 

4.  Pleading,  §  395* — what  must  he  proved  under  allegations. 
Under  a  count  in  a  declaration  8et;^ing  forth  a  city  ordinance 
prohibiting  persons  from  leaving  any  horse,  or  other  animal,  at- 
tached to  any  wagon  or  other  vehicle  in  any  public  iltreet  of  the 
city,  "without  securely  fastening  such  horse  or  other  animal,"  and 
averring  that  defendant  negligently  left  its  horses  attached  to  its 
wagon,  "without  securely  fastening  said  horses,"  whereby  "they 
were  left  free  to  rtin  away"  and  plaintiff  was  thereby  injured,  It  Is, 
necessary  to  prove  that  defendant  left  the  horses  without  securely 
fastening  them,  in  addition  to  proof  of  injury. 

5.  Roads  and  bridges.  S  239* — when  evidence  failfi  to  sustain 
finding  of  negligence.  Evidence,  in  an  action  by  a  laborer  against 
the  owner  of  a  team  for  damages  for  injuries  sustained  as  a  result 
of  the  teani  running  away  and  causing  a  ttunk  td  fall  upon  the 
laborer  while  at  work  in  a  ditch  in  a  street  of  the  city  of  Chicago, 
held  not  to  sustain  a  finding  that  defendant  negligently  permitted 
such  team  to  be  and  remain  unhitched  and  unattended^  and  that 
defendant  negligently  left  such  horses  without  securely  fastening 
them. 

PAtf,  J.,  dissenting. 


Stephen  Atidroezyeyn,  Plaintiff  In  Eri'of^  t.  Spanldlilg 

&  Merrick,  Defendant  In  Error. 

Oen.  No.  19,711.    (Not  to  be  reported  In  fnll.) 

firror  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Riohabd  S. 
TUTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the  Ootober 
term,  1913.     Affirmed.     Opinion  filed  October  6,  1915. 

Statement  of  the  Case. 

Action  by  Stephen  Androczycyn,  a  minor,  by  next 
friend,  against  Spaulding  &  Merrick,  a  corporation, 
in  the  Circuit  Court  of  Cook  county.  The  action  was 
for  personal  injuries  received  by  plaintiflF,  who  was 

•See  Ulinolii  Notes  Diirest,  Volf.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
topic  and  section  number. 
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employed  by  defendant,  from  the  revolving  knife  of  a 
tobacco  cutting  machine,  by  which  plaintiff's  hand  was 
cut  off.  The  direct  cause  of  the  accident  was  the  un- 
expected movement  of  the  knife  blade,  and  the  crucial 
question  concerned  the  cause  of  this  movement.  It 
appeared  that  just  before  the  accident  plaintiff  shifted 
the  belt  on  his  machine  from  the  tight  to  the  loose  pul- 
ley, and  stopped  the  revolving  knife;  tightened  the 
shifting  device  so  as  to  hold  the  belt  on  the  loose  pul- 
ley; changed  the  knife  blade,  replacing  the  dull  knife 
with  a  sharp  one.  He  was  then  called  to  assist  in  put- 
ting into  service  an  idle  belt  on  a  neighboring  machine. 
At  this  time  the  power  was  off  the  overhead  shaft, 
which  served  the  various  machines  through  belts.  To 
put  the  idle  belt  into  commission,  this  shaft  was  turned 
slightly  by  pulling  by  hand  on  the  belts.  Plaintiff  and 
another  workman  pulled  down  on  the  belt  of  plaintiff's 
machine.  Plaintiff  then  resumed  his  work  of  tighten- 
ing his  new  knife  blade,  his  machine  being  still  at  rest. 
Almost  immediately  thereafter,  as  he  says,  the  knife 
suddenly  commenced  to  revolve,  striking  and  severing 
his  hand.  There  was  also  testimony,  including  that  of 
the  plaintiff,  that  when  the  operation  of  pulling  down 
on  the  belt  ended,  it  was  still  wholly  on  the  loose  pul- 
ley; also  that  there  was  attached  a  mechanical  device 
which  would  prevent  the  belt  from  slipping  from  one 
pulley  to  another,  except  as  operated  and  controlled 
by  plaintiff.  Also  evidence  as  to  the  character  of  the 
revolving  knife  and  arms,  with  special  reference  to 
their  size  and  weight,  and  the  fact  that  they  could 
be  revolved  easily  from  a  position  of  rest  by  a  touch 
of  the  hand,  without  the  application  of  mechanical 
power. 

At  the  trial  the  court  admitted  in  evidence  certain 
photographs  showing  the  physical  situation.  The 
jury  found  a  verdict  for  the  defendant,  and  plaintiff 
brings  error. 
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Vincent  G.  Gallagher  and  Ernest  Messner,  for 
plaintiff  in  error. 

Frank  M.  Cox,  for  defendant  in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 


Abstract  of  the  Decision. 

1.  Master  and  bebvant,  |  699* — when  evidence  shows  contribth 
tory  negliaence.  Where  an  accident  is  caused  by  tlie  unexpected 
moTement  of  the  revolving  knives  of  a  tobacco  cutting  machine 
operated  by  the  plaintiff,  a  servant,  evidence  held  to  warrant  the 
jury  in  finding  that  the  accident  was  caused  by  the  contributory 
negligence  of  the  plaintift,  and  not  by  the  negligence  of  the  de- 
fendant, the  master.  / 

2.  Evidence,  |  277* — when  photographs  admissible.  Photographs 
helpful  to  an  understanding  of  the  physical  situation  at  the  time 
when,  an  accident  occurs  held  admissible,  and  to  have  no  tendency 
to  mislead  the  Jury,  where  any  differences  between  the  photographs 
and  the  exact  situation  at  the  time  of  the  accident  are  pointed  out 
and  explained  by  the  witnesses. 

3.  Appeal  and  erbob,  §  1530* — when  errors  in  instructions  harrn^ 
less.  Irregularities  and  Informalities  in  instructions,  where  there 
is  little  controversy  about  the  salient  facts  of  the  case,  will  not  have 
sufficient  weight  to  cause  a  reversal,  though  some  of  the  objections 
have  weight,  and  under  different  circumstances  might  necessitate 
a  reversal 

*See  Illinois  Note*  DisMt,  Vols.  XI  to  XT,  and  GnmuUitfT*  Qnaiierlj, 
topic  and  Metton  niimber. 
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Holtiman  y.  Israel,  194  111.  App.  474. 


Dora  Holtzman,  Defendant  in  Error,  t.  Louis  Israel, 

Flaintiir  in  Error. 

Oen.  No.  S0,193.    (Not  to  be  reported  in  full.) 

Ehrror  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Qeobob  J.  Cow- 
ing, Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1915. 
Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  t)te  Case. 

Action  by  Dora  Holtzman,  plaintiff,  against  Louis 
Israel,  defendant,  in  the  Municipal  Court  of  Chicago, 
to  recover  on  a  contract  by  which  plaintiff  paid  defend- 
ant four  hundred  dollars,  to  be  returned  in  case  de- 
fendant failed  to  procure  the  discharge  of  persons 
about  to  be  tried  on  a  criminal  charge.  To  reverse  a 
judgment  for  plaintiff,  defendant  prosecutes  this  writ 
of  error. 

Loms  Gbeenbebo  and  Mabtin  Ookkob  for  plaintiff 
in  error. 

McMahon  &  Cheney,  for  defendant  in  error;  E.  C. 
Bbnifp,  of  counsel. 

M?i.  Presiding  Jxtstio*  MpSxtm^-y  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  CoNTBACTB,  I  385* — When  evidence  shows.  In  an  action  to 
recover  back  money  paid  under  an  alleged  contract  providing  that 
defendant  should  return  the  money  paid  if  unsuccessful  in  the  un- 
dertaking, evidence  held  to  warrant  the  Jury  in  finding  that  the 
contract  was  made. 

2.  CoNTBACTS,  S  130* — when  evidence  does  not  show  guilty  knowl- 
edge  of  illegal  purpose.  In  an  action  for  the  return  of  money  paid 
by  plaintiff  to  defendant  to  procure  the  discharge  of  persons  then 

•See  Ulinola  Notes  Digest,  VoU.  XI  to  XY,  and  CiuBiilaUve  QoMteHy, 
topic  and  Mctlon  number. 
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about  to  be  tried  on  a  criminal  charge,  under  a  contract  whereby 
defendant  agreed  to  return  the  money  if  unsuccessful  in  procuring 
the  discharge  of  the  persons  in  question,  evidence  held  to  warrant 
the  jury  in  finding  that  plaintiff  did  not  have  guilty  knowledge  of 
defendant's  intention  to  use  the  money  for  an  illegal  purpose. 

3.  Contracts,  |  161* — when  illeodl  purpose  of  one  party  does  not 
invalidate.  In  an  action  to  recover  back  money  paid  by  plaintiff  to 
defendant  under  a  contract  providing  that  the  money  should  be 
returned  under  certain  conditions,  it  is  not  a  defense  to  the  action 
that  defendant  had  a  private  purpose  to  use  the  money  unlawfully, 

unless  plaintiff  knew  of  such  purpose. 

t 


Boyle  lee  Gompany,  Appellee,  t.  Galifornia  lee  Com- 
pany, Appellant. 

Oen.  No.  20,318. 

1.  Appeal  and  esbob,  {  1836* — duty  to  follow  opinion  on  remand. 
An  instruction  in  a  second  trial  of  a  cause,  as  the  result  of  a  re- 
mand, which  ignores  the  opinion  of  the  Appellate  Court,  granting  the 
new  trial,  construing  the  contract  sued  upon,  and  laying  down  rules 
to  control  the  new  trial,  held  error,  for  the  reason  that  expediency, 
if  not  a  rule  of  law,  requires  that  such  n^les  be  held  to  be  the  law 
of  the  case  whenever  it  may  come  up,  either  at  nisi  prius  or  in 
the  Appellate  Court  notwithstanding  ai*guments  in  favor  of  recon- 
sidering the  rules  laid  down. 

2.  Bales,  f  326* — what  evidence  admissible.  In  an  action  on  a 
contract  for  the  sale  of  ice,  where  plaintiff  could  not  recover  the 
full  contract  price  of  ice  owned  prior  to  the  expiration  of  the  con- 
tract, and  which  it  continued  to  own  after  that  time,  evidence  is 
competent  as  to  the  amount  of  such  ice,  if  any,  and  the  difference, 
if  any,  between  its  market  value  and  its  contract  value. 

3.  Appeal  and  esbob,  §  1887* — when  question  is  for  jury  under 
opinion  of  Appellate  Court  on  remand.  Where  the  Alppellate  Court, 
in  an  opinion  granting  a  new  trial  in  an  action  for  the  sale  of  ice, 
rules  that  defendant  has  the  right  to  show  whether  the  ice  was  mer- 
chantable before,  at  or  after  a  named  time,  a  peremptory  instruction 
held  erroneous,  for  the  reason  that  a  question  of  fact  for  the  Jury 
is  Involved. 


•See  nUiif>i«  X(vt««  Digest,  Tolf.  XI  to  JLV,  and  CumnlmtlTo  <)iiMterlj, 
tepio  And  MCtlon  number. 


476  Appellate  Coubts  of  Ilunois. 

Boyle  Ice  Co.  ▼.  CaliforQla  Ice  Co.,  194  111.  App.  475. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  Williams,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Reversed  and  remanded.    Opinion  filed  October  6,  1915. 

MiLLEB,  GoBHAM  &  Wales,  for  appellant 
*  MoAbdle  &  McAbdle,  for  appellee. 

Mb.  Pbesiding  Justice  MoSubely  delivered  the  opin- 
ion of  the  court. 

This  is  the  second  time  this  case  ha5  been  before 
this  court.  Upon  the  prior  appeal  the  judgment  for 
plaintiff  was  reversed  and  the  cause  remanded  for 
another  trial.  A  full  statement  of  the  issues  and  facts 
and  the  opinion  by  Branch  B  of  this  court  appear  in 
volume  160  HI.  App.,  page  130.  In  that  opinion  the 
court  undertook  to  construe  the  contract  which  is  the 
basis  of  the  suit  and  to  state  rules  which  should  con- 
trol the  second  trial.  Upon  the  second  trial  the  court  in- 
structed the  jury  to  find  for  the  plaintiff  and  judgment 
was  accordingly  entered.  Defendant,  now  appealing, 
says  that  in  so  doing  the  trial  court  disregard- 
ed the  opinion  of  the  Appellate  Court,  and  this  seems 
to  be  true,  whatever  opinion  we  might  have  as  to  the 
correctness  of  the  trial  court's  rulings  if  this  appeal 
were  the  first.  Plaintiff  argues  among  other  things 
that  the  prior  judgment  of  this  court  **i8  still  open  for 
reconsideration  here,"  and  we  are  requested  *'to  re- 
consider and  set  it  aside. "  As  to  this,  we  adopt  as  ex- 
pressing aptly  our  views  what  was  said  in  the  opinion 
in  WUson  v.  Carlmville  Nat.  Bank,  87  111.  App.  364 : 

*  *  The  previous  opinion  filed  in  this  cause  is  of  bind- 
ing authority  herein,  and  however  much  disposed  we 
might  be  to  reconsider  the  reasons  of  the  court  for  its 
decision  expressed  in  that  opinion,  we  have  no  right 
to  do  so.  Such  a  practice  would  produce  judicial 
chaos. ' ' 

On  motives  of  expediency,  even  were  it  not  a  rule 
of  law,  rules  laid  down-  by  one  Appellate  Court  in  a 
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case  should  be  held  as  the  law  for  that  case  at  any  sub- 
sequent time  it  may  come  up,  either  in  the  nisi  prius 
or  Appellate  Court,  notwithstanding  plausible  or  even 
convincing  arguments  made  against  them. 

The  record  on  the  second  trial  is  essentially  the 
same  as  on  the  first  trial.  In  the  opinion  above  re- 
ferred to,  the  Appellate  Court  said  that  **the  plaintiff 
could  not  recover  the  full  contract  price  of  the  ice 
which  it  owned  prior  to  and  continued  to  own  after  the 
expiration  of  the  time  fixed  in  the  contract.''  This 
makes  competent  evidence  as  to  such  amount  of  ice,  if 
any,  and  calls  for  evidence  as  to  the  difference,  if  any, 
between  the  market  value  of  such  ice  on  December 
1,  1907,  and  the  contract  value.  The  Appellate  Court 
also  ruled  that  defendant  was  entitled  to  show  whether 
or  not  the  ice  was  merchantable  before,  at  and  after 
December  1, 1907,  and  that  plaintiff  could  recover  dam- 
ages only  for  a  failure  to  take  merchantable  ice.  This 
involves  a  question  of  fact  upon  which  the  jury  should 
be  allowed  to  pass  without  the  interposition  of  the 
court. 

The  peremptory  instruction  by  the  court  was  er- 
roneous, and  the  judgment  is  reversed  and  the  cause 
remanded  for  another  trial,  to  be  controlled  by  the 
rulings  of  this  court  in  its  former  opinion  and  which 
we  have  restated. 

Reversed  and  remanded. 
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Palm  y.  Johnson  et  aL,  194  111.  App.  478. 


Edifin  Paliti)  Defendant  in  Error,  y.  John  Johnson  and 
Axel  Johnson,  trading  as  Johnson  Brothers, 
Plaintiffs  in  Error. 

Gen.  No.  20,530.    (Not  to  be  reported  iii  f  nil.) 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Joseph  S.  La 
But,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.    Opinion  filed  October  6,  1916. 

Statement  of  the  €ase. 

Action  by  Edwin  Palm,  plaintiff,  against  John  John- 
son and  Axel  Johnson,  trading  as  Johnson  ^brothers, 
defendants,  in  the  Municipal  Court  of  Chicago,  to  re- 
cover on  contracts  for  painting  and  decorating  defend- 
ants* buildings.  To  reverse  a  judgment  for  plaintiff 
for  $376,  defendants  prosecute  this  writ  of  error. 

Baonab  Oberg',  for  plaintiffs  in  error. 

SoPHUs  Darelstein,  for  defendant  in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court.^ 

Abstract  of  the  Decision. 

CoNTBACTS,  f  323* — when  judgment  erroneous  on  proof  of  non- 
performance. Where  in  an  action  to  recover  on  contracts  for  paint- 
ing and  decorating  defendants'  buildings,  the  court  found  for  plaintiff 
for  the  amount  alleged  In  the  statement  of  claim  to  be  due,,  but 
In  so  doing  Ignored  undisputed  evidence  that  the  contracts  were 
not  fully  performed,  held  that  the  Judgment  was  erroneous,  for 
the  reason  that  the  finding  gave  no  credit  to  defendant  for  work 
not  done  according  to  the  contracts. 

*8«e  lUlnols  Note*  Dtgcst,  Toll.  XI  to  XT.  and  CumiilatlTO  QamiUriy, 
tople  and  MCtlon  number. 


Chicaqo — FiBST  District — October,  1915.      479 

Williams  V. ,  Short,  194  IlL  App.  479. 


George  J.  Williams,  Defendant  in  Error,  ?•  Bdward  E. 

Short,  Plaintiff  in  Error. 

Oen.  No.  S0,581.    (Not  to  be  reported  in  fnll.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robebt  H. 
Scott,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed  upon  remittitur;  otherwise  reyersed  apd  remanded. 
Opinion  filed  October  5,  1916. 


Statement  of  tbe  Case. 

Action  by  George  J.  Williams,  plaintiff,  against  Ed- 
ward E.  short,  defendant,  in  the  Municipal  Court  of 
Chicago,  to  recover  rent  imder  the  terms  of  a  lease. 
To  reverse  a  judgment  for  plaintiff,  defendant  prose- 
cutes this  writ  of  error. 

Doi^ALD  McEachern,  for  plaintiff  in  error. 

George  J.  Williams,  pro  se. 

Mr.  Presiding  Justice  McSurbly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Becision. 

Landlord  awd  tenant,  §  284* — when  re-entry  by  lessor  does  not 
bar  action  for  rent.  A  lease  which  provides  that  a  re-entry  by  the 
landlord  for  default  shall  not  have  the  effect  of  terminating  the  lease, 
or  operate  to  prevent  its  continuing  in  force,  is  valid,  and  under 
such  a  lease  the  tenant  is  liable  for  rent  to  the  end  of  the  term. 


*See  lUlnoto  Notes  !»««•«•  Vote.  XI  to  XV.  aad  CumnJstlTo  QoartolY. 
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Martin  y.  Chicago,  Duluth  ft  G.  B.  Transit  Co.,  194  III.  App.  480. 


^  • 


Edward  H.  8.  Vartln,  Appellant,  y.  Ghieago,  Dalath  & 
Georgian  Bay  Transit  Company,  Appellee. 

Gen.  No.  20,662.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooke,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  October  5,  1916. 

Statement  of  the  Case. 

Action  by  Edward  H.  S.  Martin,  plaintiff,  against 
the  Chicago,  Duluth  &  Georgian  Bay  Transit  Com- 
pany, a  corporation,  defendant,  in  the  County  Court  of 
Cook  county,  to  recover  on  a  contract  for  transporta- 
tion in  one  of  defendant's  steamships  from  Chicago  to 
Duluth  and  return.  From  a  judgment  for  defendant, 
plaintiff  appeals. 

A.  W.  Martin,  for  appellant. 

Gardner,  Footb  &  Burns,  for  appellee;  Orvillb  J. 
Tayix)r,  Jr.,  of  counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

w 

1.  Cabbiexs,  f  263* — when  prospectus  not  part  of  contract  ioiih 
passenger.  The  contract  between  a  common  carrier  and  a  passenger 
is  the  ticket  purchased  by  the  passenger,  which  shows  on  its  face 
that  such  Is  the  intention  of  the  parties;  and  a  prospectus  regard- 
ing the  trip  for  which  the  ticket  was  purchased  is  no  part  of  the 
contract,  where  no  reference  is  made  to  it  in  the  ticket,  though  al- 
luring promises  were  made  in  the  prospectus,  which  induced  plain- 
tiff to  purchase  the  ticket,  which  were  not  performed  by  defendant. 

2.  CARftTEBS,  i  216* — when  duty  to  furnish  wholesome  food  im- 
plied from  ticket,    A  clause  in  a  ticket  sold  by  a  common  carrier 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  CnmnUtlTo  Qtuuiarly. 
tople  nnd  section  nmnber.  ^* 
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to  a  passenger,  "meals  and  berth  included/'  is  to  be  construed  to 
raise  an  implied  contract  that  the  food  should  be  wholesome  and 
fit  for  consumption. 

3.  Pleading,  {  434* — what  is  effect  of  allegation  under  a  videlicet. 
Where  an  allegation  in  a  declaration  Is  made  under  a  videlicet^  the 
date  is  immaterial. 

4.  Appeal  and  ebbob,  {  1526* — when  instruction  harmless.  An 
instruction  which  inaccurately  states  the  date  when  the  contract 
sued  upon  was  made,  as  a  result  of  a  similarly  inaccurate  allegation 
in  the  declaration,  under  a  videlicet,  though  ordinarily  reyersible 
error,  becomes  harmless  where  the  evidence  will  sustain  no  other 
yerdict. 


D.  H«  Gilbert,  Defendant  in  Error,  y.  Chleago  &  Alton 
Railroad  Company,  PlaintifT  in  Error. 

Gen.  No.  20,691.    (Not  to  be  reported  in  f  nil.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffebtt,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  judgment  here.  Opinion  filed  October 
5,  1915.    Rehearing  denied  October  13,  1915. 

Statement  of  the  Case. 

Action  by  D.  H.  Gilbert,  plaintiff,  against  the  Chi- 
cago &  Alton  Railroad  Company,  defendant,  in  the 
Municipal  Court  of  Chicago,  to  recover  for  loss  due 
to  the  nondelivery  of  a  consignment  of  watermelons. 
To  reverse  a  judgment  for  plaintiff  for  one  hundred 
and  fifty  dollars,  which  disallowed  defendant's  claim 
of  set-off,  defendant  prosecutes  this  writ  of  error. 

Winston,  Payne,  Stbawn  &  Shaw,  for  plaintiff  in 
error;  Silas  H.  Stbawn  and  Frank  H.  Townbb,  of 
counsel. 

Stewabt  Reed  Brown,  for  defendant  in  error. 

•See  nJfnol*  NotM  DItMt,  Vote.  XI  to  XV,  and  CnmidatlT*  Qnartcriy. 
toplo  ftad  section  number. 
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Mr.  Presiding  Justice  MoSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

1.  Cabbiebs,  8  81* — when  notice  of  arrival  of  goodB  sent  in  apt 
time.  ETldence  that  a  carrier  on  July  6th  mailed  a  notice  to  plain- 
tiff, informing  him  of  the  arriyal  at  10  p.  m.  on  July  4th  of  a  car- 
load of  watermelons  consigned  to  him,  which  notice  was  followed 
by  another,  of  similar  purport,  n^ailed  July  8th,  and  that  both  no- 
tices were  sent  to  the  address  given  in  the  bill  of  lading,  as  that  of 
consignee,  held  such  evidence  of  reasonable  diligence  on  the  part  of 
defendant  as  to  rebut  an  inference  of  negligence,  it  appearing  that 
July  6th  was  a  holiday,  in  consequence  of  which  defendant's  ofllce 
was  closed  all  day. 

2.  Cabbiebs,  S  160* — when  limitations  in  hill  of  lading  control. 
In  an  action  by  a  consignee  against  a  carrier  to  recover  for  loss 
due  to  the  nondelivery  of  a  shipment,  where  it  appears  that  defend- 
ant used  due  diligence  to  notify  plaintiff  of  the  arrival  of  the  ship- 
ment, limitations  upon  the  carrier's  liability  contained  in  the  bill 
of  lading  govern  the  transaction,  for  the  reason  that  in  such  case 
the  loss  is  due  to  the  failure  of  plaintiff  to  furnish  defendant  with 
a  proper  address,  or  failure  of  plaintiff  to  respond  to  the  notices 
received,  and  not  to  the  negligence  of  defendant 

3.  Cabbiebs,  §  210* — when  sale  of  goods  proper.  Where  defend- 
ant, a  common  carrier,  received  at  Kansas  City,  Missouri,  at  10  p.  m. 
on  July  4th,  a  shipment  of  watermelons  consigned  to  plaintiff  at 
that  place,  under  a  bill  of  lading  providing  that  the  carrier  may,  at 
any  time  during  shipment,  or  after  tender  of  delivery,  sell  the 
shipment  to  protect  the  interest  of  the  owner  or  the  transportaticm 
charges,  held  that  a  sale  on  July  12th,  under  the  circumstances,  was 
warranted  by  the  bill  of  lading,  it  appearing  that  defendant  had 
used  due  diligence  in  making  tender  of  delivery  prior  to  the  sale, 
and  that  the  temperature  during  the  period  from  July  6th  to  July 
12th  ranged  from  63  to  93  degrees. 

4.  Cabbiebs,  S  210* — application  of  proceeds  of  sale.  In  an  action 
against  a  carrier  by  a  consignee  to  recover  for  loss  due  to  the  non- 
delivery of  a  consignment,  where,  under  the  circumstances,  the  bill 
of  lading  Justifies  a  sale  of  the  shipment  by  the  carrier,  and  such 
sale  is  made,  the  carrier  may  apply  the  net  amount  received  from 
such  sale  to  the  payment  of  its  freight  and  demurrage  diargee,  and 
if  the  net  amount  received  from  such  sale  is  insufficient  to  pay  such 
charges,  defendant  may  recover  in  set-off  the  amount  of  the  defi- 
ciency. 


•See  nilnotfl  Note*  Diffent.  Volt.  XI  to  XV,  and  ComiilatfTe  Qnarteclj. 
topio  and  Motion  nnmbor. 
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The  People  v.  Montgomery.  194  IlL  App.  483. 


The  People  of  the  State  of  Illinois,  Defendant  In 
Error,  y.  Erminie  Montgomery,  Plaintiff  in  Error. 

Qen.  No.  20,814.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Oemmill^  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  the  €ase. 

Action  by  the  People  of  the  State  of  Illinois,  plain- 
tiffy  against  Erminie  Montgomery,  defendant,  in  the 
Municipal  Court  of  Chicago,  in  which  defendant  was 
charged  with  unlawful  sale  of  cocaine.  To  reverse  a 
judgment  for  plaintiff,  defendant  prosecutes  this  writ 
of  error. 

Edwabd  el  Mobbis,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edwabd  E. 
WUiSON,  of  counsel. 

Mb..  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

L  Dbugoists,  S  6* — toko  has  hurden  of  proving  legality  of  9aie 
of  cocaine, ,  In  a  proceeding  wherein  defendant  was  charged  with 
unlawfully  selling  cocaine  "without  the  written  prescription  of  a 
physician/'  as  required  hy  statute,  held  that  the  burden  of  proof  is 
on  defendant  to  bring  the  sale  within  the  exception. 

2.  Appkal  Ain>  EBBOB,  I  1487* — when  admission  of  evidence  hcrm* 
less.  Where  the  issues  are  clearly  proven  without  the  evidence 
objected  to,  error  in  admitting  such  evidence  held  harmless. 

•8m  nilMls  NolM  DIsMt.  YoU.  XI  to  XV.  and  ComiiUtlTo  Qurferiy. 
toplo  Mid  McUon  Bimiber. 
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Shaughnessy  y.  Rotbmann,  194  111.  App.  484. 


Julia  Sbaaglinessy,  Appellant,  y.  Willianr  Bothmaim 

et  al.9  Appellees. 

Gen.  No.  20,843.    (Not  to  be  reported  in  f  nil.) 

Appeal  from  the  Superior  Ck>urt  of  Cook  county;  the  Hon.  Charles 
M.  FoELL,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  October  5,  1916.  Rehearing 
denied  October  13, 1915.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

Statement  of  the  Case. 

Bill  by  Julia  Shaughnessy  against  William  Both- 
mann  and  others,  in  the  Sujierior  Court  of  Cook  county, 
to  compel  the  release  of  a  trust  deed  on  premises  be- 
longing to  complainant,  on  payment  of  the  amount  al- 
leged to  be  unpaid  on  the  mortgage  debt,  and  cross-bill 
by  Louise  C.  Zweif el,  the  owner  and  holder  of  the  notes 
and  trust  deed,  for  a  foreclosure  of  the  trust  deed. 
From  a  decree  dismissing  the  bill  for  want  of  equity, 
and  from  a  decree  in  favpr  of  the  cross-complainant 
ordering  a  sale  of  the  property,  and  from  a  finding  in 
favor  of  the  latter  that  there  was  due  her,  for  prin- 
cipal, interest,  expenses  and  fees  the  sum  of  $1,666.88, 
(complainant  appeals. 

The  controverted  point  in  the  case  is  the  difference 
of  $1,000  in  the  respective  claims  of  parties  as  to  the 
amount  paid  on  the  notes.  The  facts  were,  substantial- 
ly, that  complainant  purchased  the  land  in  question 
through  the  oflSce  of  Watson  &  Bartlett,  real  estate 
dealers  in  Chicago.  She  later  applied  to  them  for  a 
loan  with  which  to  build,  and  through  one  Arthur 
Luehr,  a  clerk  in  the  oflSce,  complainant  received  a 
loan  of  $1,700.  A  principal  note  for  that  amount, 
dated  May  24,  1904,  due  in  five  years,  together  with 
ten  interest  notes  or  coupons,  were  signed,  providing 
that  interest  should  be  paid  at  such  place  as  the  legal 
holder  might  from  time  to  time  appoint,  otherwise  at 
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the  oflSce  of  Watson  &  Bartlett.  All  notes  were  made 
payable  to  the  order  of  *' myself,'^  and  indorsed  in 
blank.  The  trust  deed  in  question  was  executed  and 
delivered,  which  after  reciting  the  facts,  conveyed  the 
real  estate  therein  described  to  Oliver  L.  Watson  as 
trustee,  to  secure  the  indebtedness.  Said  Luehr  was 
named  as  successor  in  trust. 

Said  Luehr  paid  out  the  money  as  the  work  pro- 
gressed, the  last  payment  being  about  August  1,  1904. 
Prior  to  the  last  payment,  Luehr  left  the  office,  and 
complainant  followed  him  to  a  new  office  in  Chicago, 
and  transacted  business  with  him  in  regard  to  the  loan. 
It  did  not  appear  who  was  the  lender  of  the  money, 
though  Watson  testified  that  in  making  the  loan,  his 
firm  loaned  the  money  of  his  client.  He  further  testi- 
fied that  though  during  the  whole  of  the  time  in  ques- 
tion, he  was  doing  business  in  Chicago,  and  was  access- 
ible, complainant  never  made  any  effort  to  pay  money 
to  him  as  trustee. 

On  or  about  July  11,  1904,  Luehr  transferred  the 
notes,  trust  deed  and  an  insurance  policy  to  defendant 
Zweifel,  through  her  attorney,  defendant  Rothmann, 
for  $1,700  and  accrued  interest.  Defendant  Zweifel 
resided  in  Wisconsin,  where  defendant  Eathmann  for- 
warded her  the  papers.  Complainant  paid  the  amount 
of  the  interest  notes  to  Luehr,  who  remitted  it  to 
Eothmann,  whose  client  sent  him  the  notes  for  collec- 
tion. Rothmann  testified  that  such  notes  were  always 
retained  by  him  until  the  receipt  of  the  money  from 
Luehr. 

In  pursuance  of  a  notice  from  Luehr,  dated  April 
29, 1909,  that  the  principal  note,  of  $1,700  and  interest, 
would  be  payable  at  his  office  May  24th,  complainant 
called  on  him  on  that  date  and  paid  him  $1,400  on  ac- 
count of  the  principal  note,  together  with  the  amount 
of  the  interest  note  then  due.  As  neither  interest  or 
principal  notes  were  in  Luehr 's  possession,  no  in- 
dorsement of  the  payments  were  made  on  them. 


486  Appellate  Coubts  op  Illinois. 

Shaughnesey  v.  Rothmann,  194  IlL  App.  484. 

. ■ 

rWhen  complainant  paid  Luehr  the  $1,400,  he  gave 
her  a  receipt  for  the  amount,  stating  that  the  payment 
was  to  apply  on  the  principal  note  due  May  24,  1909,' 
with  a  receipt  for  the  amount  of  the  interest  note,  and 
prepared  an  agreement  purporting  to  extend  for  two 
years  the  time  of  payment  of  the  unpaid  balance  of  the 
principal  note.  The  agreement  recited  that  defendant 
Bothmann  was  the  owner  and  holder  of  the  notes  and 
trust  deed  described,  and  the  agreement  was  executed 
by  complainant  and  purported  to  be  executed  by 
**  William  Bothmann  by  Arthur  Luehr,  his  agent.  *^ 
Luehr  had  no  authority  from  either  defendants  Both- 
mann or  Zweifel  to  execute  the  agreement,  of  which 
neither  had.  knowledge  until  it  was  offered  in  evidence 
at  the  trial. 

About  the  time  of  this  agreement,  Luehr  asked 
defendant  Bothmann  to  consent  to  wait  for  the  prin- 
cipal sum  until  complainant  received  money  with  which 
she  expected  to  take  up  the  note,  and  which  she  expect- 
ed to  have  shortly,  and  until  such  payment,  she  would 
pay  seven  per  cent,  on  the  note.  Defendant  Both- 
mann was  informed  that  complainant  did  not  wish  an 
extension  for  a  definite  time,  and  consented  to  what 
was  asked.  About  a  year  later,  Luehr  informed  de- 
fendant Bothmann  that  $400  had  been  paid  by  com- 
plainant on  the  principal  note,  but  as  she  had  not  then 
received  the  money  she  expected,  she  asked  another 
indefinite  extension  until  she  should  receive  it,  and 
that  defendant  Bothmann  would  accept  six  per  cent. 
until  the  balance  was  paid.  Defendant  Bothmann 
assented,  and  Luehr  paid  him  $400  and  interest. 

About  May  24,  1911,  Luehr  informed  defendant 
Bothmann  that  complainant  desired  an  extension  of 
the  time  of  payment  on  the  balance  of  the  principal 
note  for  two  or  three  years,  which  was  agreed  to,  and 
Luehr  prepared  in  duplicate,  agreements  which  re- 
cited the  facts  as  to  the  original  transaction,  and  the 
fact  that  the  principal  note  had  matured,  the  payment 
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of  $400  on  account  of  it,  and  the  fact  that  complain- 
ant desired  the  extension.  The  agreement  then  ex- 
tended the  time  of  payment  of  the  balance  of  the  note 
to  May  24,  1914,  with  interest  at  six  per  cent,  as  evi- 
denced by  six  interest  notes  of  even  date  for  $39  each. 
This  agreement  was  executed  by  both  complainaot  and 
defendant  Zweif el. 

Complainant  received  a  letter  from  defendant 
Eothmann  dated  October  10,  1911,  notifying  her  that 
thereafter  all  payments  were  to  be  made  on  the  notes 
to  him,  at  his  oflSce,  as  the  representative  of  the  holder, 
to  which  complainant  did  not  reply  until  seven  months 
later,  having  consulted  Luehr  meantime,  who  advised 
her  to  ignore  the  notice  and  continue  to  pay  interest  to 
him,  which  she  did. 

Defendant  Bothmann  testified  that  he  first  heard 
of  complainant's  claim  to  have  paid  Luehr  more  than 
$400  when  complainant  called  on  him  in  response  to  a 
letter  dated  June  4, 1912. 

Luehr  was  joined  as  a  defendant  in  the  bill,  but  was 
not  served,  as  he  had  apparently  left  Chicago,  and 
before  the  trial  commenced  the  bill  was  dismissed  as  to 
him. 

JxjuxTB  LiMBACH,  for  appellant;  Geobgb  F.  Obt,  of 
counsel. 

West  &  Eckhabt,  for  appellees. 

« 

Mb.  Pbesidinq  Justice  McSubbly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Beeislon. 

1.  Bills  and  notes,  §  293* — when  maker  put  on  notice  as  to 
ownership.  An  agreement  executed  by  the  maker  of  notes,  pur- 
porting to  extend  the  time  of  payment  after  the  maturity  of  the 
notes,  which  sets  out  the  name  of  the  owner  thereof  as  being  other 
than  a  person  to  whom  the  maker  has  made  payment  on  account  of 

•8m  nitaioli  Notes  Dig«st,  VoU.  XI  to  XV,  and  CnmidatlTo  Qvaiterlr. 
tople  and  Motion  iiiimbor. 
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the  notes,  is  sufficient  to  put  such  maker  on  notice  that  the  person 
to  whom  she  made  such  payments  is  not  the  owner  of  the  notes, 
and  that  such  payments  to  him  are  at  her  own  risk,  even  though 
the  agreement  does  not  correctly  state  the  name  of  the  real  owner. 
2.  Bills  and  notes,  {  293* — when  payment  not  binding  on  holder. 
Payments  on  the  principal  of  a  note  secured  by  trust  deed,  to  the 
person  named  therein  as  successor  in  trust,  who  did  not  hare  pos- 
session of  the  notes,  and  whose  office  was  not  the  place  of  payment 
fixed  in  the  trust  deed,  held  not  binding  upon  the  owner  of  the 
notes  where  such  person  failed  to  turn  over  the  sum  so  paid,  al- 
though previous  interest  payments  made  to  him  had  been  turned' 
over  to  the  owner  through  his  attorney,  especially  where,  after 
making  the  payment,  an  extension  agreement  was  signed  by  the 
parties  acknowledging  that  a  sum  was  due  in  excess  of  the  amount 
which  would  be  due  if  the  payment  so  made  had  been  deducted,  and 
the  interest  notes  made  at  the  same  time  caUed  for  an  amount 
which  showed  that  interest  was  being  charged  on  such  excess. 


Annie  Lifschltz,  Appellee,  y.  City  of  Chieago,  Appel- 
lant. 

Oen.  No.  20,866.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;. the  Hon.  Wn/- 
LiAM  F^NiMOBB  CooPER,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  the  €ase. 

Action  by  Annie  LifscMtz,  plaintiff,  against  the  City 
of  Chicago,  defendant,  in  the  Superior  Court  of  Cook 
county,  to  recover  for  personal  injuries  due  to  a  de- 
fective sidewalk.  From  a  judgment  for  plaintiff  for 
$4,000,  defendant  appeals. 

John  W.  Beokwith  and  N.  L.  Piotbowski,  for  ap- 
pellant ;  David  R.  Levy,  of  counsel. 

•See  nUnoto  Notef  Dlffest»  Vol«.  XI  to  JLY,  aad  CnmiiUtlT*  ^^aacicriy, 
tople  and  section  number. 


Chicago — Fibst  Distbict — October,  1915.      489 

Llfschltz  Y.  City  of  Chicago,  194  UL  App.  488. 

MosESy  Rosenthal.  &  Kennedy,  for  appellee ;  Joseph 
W.  Moses  and  Walteb  Bachbach,  of  counsel. 

Me.  Peesiding  Justice  MoSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Becision. 

1.  Municipal  cobpobations,  f  1098* — when  city  liable  for  injury 
from  defective  tidevxHk.  In  an  action  to  recover  for  personal  injur- 
ies, caused  by  a  defective  sidewalk,  evidence  held  to  warrant  the 
Jury  in  finding  .defendant  liable,  it  appearing  that  defendant  knew 
or  should  have  known  of  the  defect,  and  that  plaintifC  did  not. 

2.  Damages,  |  114* — when  verdict  not  excessive.  In  an  action 
to  recover  for  personal  injuries,  caused  by  a  rotten  board  in  a 
sidewalk,  which  gave  way  under  plaintifC,  allowing  her  right  leg  to 
slip  through  the  board  in  such  manner  as  to  cause  a  severe  strain 
to  the  muscles  and  ligaments' on  the  left  side  of  the  abdomen,  as 
well  as  contusions  and  abrasions  of  the  leg,  and  where  there  was  evi- 
dence that  the  strain  caused  a  stricture  of  the  left  ureter,  or  tube 
connecting  the  kidney  with  the  bladder,  a  verdict  of  $4,000  held 
under  the  circumstances  not  manifestly  unreasonable,  there  being 
evidence  that  the  stricture  would  prevent  plaintiff,  a  married  woman, 
from  bearing  children,  and  that  the  stricture  did  not  exist  prior 
to  the  accident 

8.  Husband  Ain>  wife,  S  194* — when  evidence  of  medical  services 
proper  in  action  hy  wife  for  injury.  In  assessing  damages  in  an 
action  to  recover  for  personal  injuries,  evidence  of  the  value  of 
medical  services  rendered  to  plaintiff  in  connection  with  the  injury 
is  competent,  although  plaintiff  is  a  married  woman  living  with  her 
husband,  for  the  reason  that  medical  attendance  is  a  family  expense 
within  the  meaning  of  the  Illinois  Statutes,  ch.  68,  sec  15  (J.  ft  A. 
1  6162),  which  provides  that  family  expenses  shall  be  a  charge  on 
the  property  of  both  husband  and  wife,  for  which  they  may  be  sued 
Jointly  or  severally. 


'Sm  lUlDoto  NoiM  Divert,  Vols.  XI  to  XV.  and  CumnUiUTO  Qnarterlr,  Muno 
toplo  MMt  MOtlOll  BimiMr* 
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9trawn  Farmers'  Elevator  Co.  y.  McKenna  et  aL,  194  lU.  App.  490. 


Strawn  Farmers'  Eleyator  Company,  Appellant,  y. 
Edward  P.  McKenna  and  Jolin  A.  Bodgers,  trad- 
ing as  McKenna  &  Bodgers,  Appellees. 

Gen.  No.  20,926.    (Not  to  be  reported  in  f  nil.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Beitleb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reyersed  and  remanded.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Action  by  the  Strawn  Farmers*  Elevator  Company, 
a  corporation,  plaintiff,  against  Edward  P.  McKenna 
and  John  A,  Eodgers,  trading  as  McKenna  & 
Eodgers,  defendants,  in  the  Municipal  Court  of  Chi- 
cago, to  recover  for  grain  sold  and  delivered  to  de- 
fendants. Defendants  filed  a  claim  of  set-off,  based  on 
contracts  for  the  future  delivery  of  grain,  made  in  the 
name  of  plaintiff  by  one  who  had  a  written  contract 
with  it  to  act  as  its  manager.  From  a  judgment  favor- 
able to  defendants,  plaintiff  appeals. 

NoBTON  &  Obtman  and  Thomas  J.  Lawless,  for  ap- 
pellant ;  Kbaus,  Alschuleb  &  Holden,  of  counsel. 

Winston,  Payne,  Stbawn  &  Shaw,  for  appellees; 
Walteb  H.  Jacobs,  of  counsel. 

Mb.  PBEsmiNG  Justice  McSubbly  delivered  the  opin- 
ion of  the  court. 

Abstraet  of  the  Becision. 

CoBPoaA.TioNS,  §  255* — when  not  hound  by  speculation  of  manager. 
The  mere  fact  that  speculative  orders  to  be  executed  on  the  Chicago 
Board  of  Trade  were  sent  in  the  name  of  a  corporation  by  one  hav- 
ing a  written  contract  with  such  corporation  to  act  as  its  manager, 
does  not  bind  the  principal  on  such  contracts,  where  such  dealing 
is  not  within  the  general  scope  of  the  agency  of  such  manager. 

•See  lUinolfl  Note*  Dlg««t,  Vols.  XI  to  XV.  and  CiimalaUT«  Qnartoriy. 
topio  and  •ectlon  number. 
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James  B.  Wilson,  Appellee,  y.  Baltimore  &  Ohio  Bail- 
road  Company,  Appellant. 

Gen.  No.  20,966. 

1.  Mabtes  AiTD  bebVant,  §  150* — when  insufficient  clearance  he- 
tween  tracks  cause  of  injury  to  employee.  Plaintiff,  conductor  of  a 
freight  train  standing  on  the  main  line  of  a  railroad,  in  order  to 
shift  a  car  of  the  train  to  an  adjacent  side  track,  caused  an  engine 
attached  to  the  train  to  back  slowly  down  the  side  track,  plaintiff 
standing  on  the  footboard  of  the  tender.  Stepping  off  the  footboard 
while  the  engine  was  in  motion,  when  about  opposite  the  car  to  be 
shifted,  plaintiff  was  injured  in  some  manner.  The  side  track  was 
so  constructed  as  to  leave  a  clearance  of  but  about  two  feet  be- 
tween cars  standing  on  it  and  an^  cars  which  might  be  standing 
on  th^  main  line.  Held,  where  plaintiff  after  the  accident  was 
found  lying  in  front  of  the  engine,  the  obvious  cause  of  the  acci- 
dent was  the  faulty  construction  of  the  side  track,  in  being  laid 
too  close  to  the  main  line,  causing  plaintiff,'  as  he  stepped  off  the 
footboard,  to  be  struck  by  one  of  the  cars  of  the  train,  and  either 
thrown  under  the  engine,  or  squeezed  between  it  and  one  of  the  cars 
of  the  train. 

2.  Master  and  bebvant,  f  438* — when  employee  excused  from  ' 
failure  to  notice  conditions.  Where  plaintiff,  an  experienced  freight 
conductor,  was  injured  at  night  when  he  stepped  off  the  footboard 
of  an  engine  which  was  slowly  backing  down  a  side  track  adjacent 
to  the  main  line,  on  which  stood  plaintiff's  freight  train,  where  the 
cause  of  the  injury  was  the  faulty  construction  of  the  side  track, 
in  being  built  so  close  to  the  main  line  as  not  to  afford  a  safe 
clearance  when  there  were  cars  standing  on  both  tracks,  and  which 
caused  plaintiff  to  be  hit  by  a  car  of  the  train  as  he  stepped  off  the 
footboard,  held  that  the  facts  showed  a  reasonable  excuse  for  the 
failure  of  plaintiff  to  notice  the  conditions,  though  he  carried  a 
lantern,  for  the  reason  that  plaintiff  had  no  reason  to  anticipate  the 
conditions,  which  were  unusual,  and  because  the  darkness  prevented 
his  observing  them. 

3.  Masteb  and  servant,  I  150* — when  failure  to  allow  sufficient 
clearance  between  tracks  is  negligence.  In  an  action  against  a 
railroad  company  to  recover  for  personal  injuries,  where  the  cause 
of  the  injury  was  the  construction  of  a  side  track  so  close  to  the 
main  line  that  a  clearance  of  but  two  feet  was  afforded  between  cars 
standing  on  the  side  track  and  others  standing  on  the  main  line, 


'See  lUlnoto  NolM  DUest.  Tola.  XI  to  XY.  aad  CnmidaUTo  Quarterly, 
tOPM   MM   MOtlOll   muuMr* 
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evidence  held  to  warrant  the  jury  in  finding  defendant  liable,  for 
the  reason  that  in  constructing  said  tracks  so  as  not  to  afford  a 
clearance  sufficient  to  enable  employees  to  pass  with  reasonable 
safety  between  cars  on  the  adjacent  tracks,  defendant  was  negli- 
gent 

4.  Masteb  Ain)  SEBVANT,  I  693* — when  evidence  sufficient  to  show 
excessive  continuous  service.  In  an  action  by  a  freight  conductor 
to  recover  for  personal  injuries,  claimed  by  him  to  have  been  caused 
in  part  by  exhaustion  due  to  continuous  service  for  seventeen  hours 
and  twenty-five  minutes,  in  violation  of  the  Federal  statute,  where 
the  evidence  as  to  the  extent  of  such  continuous  service  was  con- 
flicting, and  where  plaintifTs  testimony  was  sufficient  to  prove  a 
violation  of  the  statute,  held  that  the  jury  were  warranted  in  be- 
lieving plaintiff's  testimony,  there  being  sufficient  evidence  that  the 
continuous  service  testified  to  would  produce  the  exhaustion 
claimed. 

6.  Damages,  $  111* — when  verdict  not  excessive.  Where  an 
experienced  freight  conductor,  twenty-nine  years  of  age,  in  good 
health  and  strength,  earning  on  an  average  |125  a  month  prior  to 
an  injury,  is  permanently  injured,  so  as  to  make  him  a  helpless 
cripple,  and  to  cause  him  to  suffer  constant  and  intense  pain,  a 
verdict  of  |45,000,  though  larger  than  usual,  held  not  excessive, 
there  being  no  convincing  reason  for  such  holding,  and  it  appearing 
that, the  verdict  was  the  result  of  serious  and  fair-minded  considera- 
tion by  the  jury,  whose  sympathies  were  not  unduly  moved  by  ap- 
peals of  counseL 

Ailpeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Osoab 
E.  Heabd,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  October  6,  1915.  Rehearing 
denied  October  14,  1915.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

Calhoun,  Lyfobd  &  Shebak,  for  appellant ;  Chablbs 
D.  Clabk,  of  counsel. 

MoBSB  Ives,  Weymouth  Kibkiakd  and  C.  E.  Stbn- 
NiNG,  for  appellee. 

Mr.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Plaintiff,  a  conductor  of.  one  of  defendant's  freight 
trains,  was  severely  injured  while  in  the  discharge  of 
his  duties.    Upon  suit  alleging  negligence  of  the  de- 

•See  niinolB  Motea  Dlceet,  VoU.  XI  to  XV.  and  CumuUtlYe  Qvartarly. 
Coplo  and  ■ectlon  number. 
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fendant,  he  had  judgment  for  $45,000,  from  which  de- 
fendant ^as  appealed. 

Two  grounds  of  liability  are  presented:  (1)  Negli- 
gent construction  of  defendant's  tracks,  the  main  and 
side  tracks  being  placed  unusually  close  to  each  other ; 
and  (2)  defendant,  engaged  in  interstate  commerce, 
violated  the  Federal  statute  by  requiring  plaintiff  to 
be  on  duty  for  a  longer  period  than  sixteen  consecutive 
hours. 

Defendant  has  a  line  running  southerly  and  easterly 
from  Cleveland,  Ohio,  through  Akron,  where  it  joins 
what  may  be  called  the  *  through  line''  from  Chicago 
to  Pittsburg.  Some  distance  westerly  of  Akron  on  this 
through  line  is  Chicago  Junction,  and  easterly  of 
Akron  is  Newcastle  Junction,  and  the  division  between 
these  points  is  called  the  Newcastle  division.  The  line 
from  Akron  north  to  Cleveland  is  called  the  Cleveland 
division.  Plaintiff  usually  worked  on  the  Newcastle 
division.  The  accident  occurred  at  Peninsula,  a  sta- 
tion on  the  Cleveland  division  a  few  miles  north  of 
Akron.  On  the  Newcastle  division,  plaintiflf  says,  the 
usual  distance  between  cars  standing  on  parallel  tracks 
was  about*  four  feet  or  more,  and  that  he  had  never 
noticed  this  space  to  be  less  than  three  and  one-half 
feet  in  width.  At  Peninsula,  on  the  Cleveland  division, 
is  a  single  main  track  and  two  sidings  east  of  it.  The 
Ohio  floods  in  the  spring  of  1913  had  washed  out  the 
ballast  from  these  tracks  and  they  had  been  relaid, 
but  so  close  together  that  there  would  be  a  clearance 
of  only  one  or  two  feet  between  cars  on  parallel  tracks. 
A  brakeman  testified  that  to  pass  between  an  engine  on 
one  track  and  a  car  on  the  other  it  was  necessary  to 
turn  sideways.  Plaintiff  had  not  noticed  the  distance 
between  cars  on  any  division  other  than  the  Newcastle 
division.  He  had  run  as  conductor  on  a  train  through 
Peninsula  on  only  one  trip,  but  had  not  been  there 
after  the  flood  and  did  not  know  anything  about  the 
nearness  of  the  tracks  to  each  other  at  Peninsula. 

About  two  0  'clock  in  the  morning  of  August  23, 1913, 
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plaintiff  was  in  charge  of  a  train  of  forty  cars  arriv- 
ing in  Peninsula.  There  was  a  **hot  box''  on  the  east 
side  of  the  eighth  car  from  the  caboose,  and  plaintiff 
undertook  to  set  this  car  out  of  the  train,  and  for  that 
purpose  ordered  one  of  the  engines  hauling  the  train 
to  back  north  on  the  side  track  parallel  to  the  main 
line  and  along  the  east  side  of  his  train.  He  stood  upon 
the  footboard  at  the  rear  of  the  engine's  tender  and 
rode  on  the  end  of  the  footboard  next  to  his  train  as 
the  engine  backed  northerly  on  the  siding  towards  the 
car  with  the  *  *  hot  box. ' '  He  carried  a  lantern,  but  on 
account  of  the  darkness  did  not  observe  any  unusual 
'distance  or  lack  of  space  between  the  engine  and  the 
train.  Before  the  engine  reached  the  car  the  power 
had  been  shut  off  and  it  was  '* drifting,"  that  is,  going 
about  five  or  six  miles  an  hour,  or  what  is  described 
as  an  ordinary  walk.  As  the  engine  came  opposite  the 
car  with  the  **hot  box,"  plaintiff  stepped  off  the  foot- 
board, apparently  with  the  intention  of  uncoupling  this 
car.  The  engineer  saw  plaintiff's  lantern  strike  the 
car  of  the  adjacent  train  and  go  out  Thinking  there 
was  something  wrong  he  stopped  the  engine,  and  plain- 
tiff was  found  lying  just  in  front  of  the  engine.  Plain- 
tiff has  no  recollection  of  what  happened  after  he 
stepped  from  the  footboard  and  did  not  regain  con- 
sciousness for  nearly  three  days. 

The  conclusion  is  not  only  reasonable  but  obvious, 
that  when  plaintiff  stepped  off  his  engine  he  was  struck 
by  the  nearby  car  and  either  thrown  under  the  engine 
or  squeezed  between  it  and  the  car.  The  faulty  con- 
struction of  the  main  line  and  the  siding,  with  refer- 
ence to  the  distance  between  them,  was  clearly  the 
cause  of  the  accident.  A  similar  situation  was  char- 
acterized in  the  opinion  in  Voorhees  v.  Lake  Shore  <B 
M.  S.  Ry.  Co.,  193  Pa.  St.  115,  as  a  **  dangerous  man- 
trap. ' '  The  defendant  .was  negligent  in  permitting  its 
tracks  to  be  so  close  together  that  employees  could  not 
with  reasonable  safety  pass  between  cars  on  adjacent 
tracks.    Plaintiff  was  experienced  and  knew  that  the 
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usual  clearance  between  cars  was  ^  sufficient  for  him 
to  step  off  in  safety.  He  had  no  reason  to  think  that 
the  space  at  this  point  was  any  less  than  the  usual 
distance,  and  the  darkness  furnished  a  reasonable  ex- 
cuse for  his  failure  to  notice  the  unusual  conditions.. 
The  evidence  as  to  negligent  construction  justified  the 
verdict  of  the  jury  as  to  liability. 

As  we  view  this  case  it  is  hardly  necessary  to  dis- 
cuss at  any  length  the  evidence  touching  the  question 
of  the  number  of  consecutive  hours  plaintiff  was  on 
duty  prior  to  the  accident.  Whatever  may  be  said  as 
to  the  period  of  time  commencing  at  3:40  p.  m.  on 
August  19th,  with  reference  to  determining  whether 
plaintiff  was  **on  duty'*  while  traveling  "deadhead** 
to  meet  the  train  of  which  he  was  to  take  charge,  and 
as  to  the  period  commencing  at  3 :15  p.  m.  on  August 
20th,  there  was  submitted  to  the  jury  the  question  of 
fact  as  to  the  duration  of  the  period  of  duty  commenc- 
ing at  4:35  p.  m.  August  21st.  The  trial  court  by 
instructions  limited  to  this  period  any  liability  of  de- 
fendant for  violation  of  the  Federal  statute.  There 
is  disagreement  among  the  witnesses  as  to  •when  this 
period  of  employment  ended.  Plaintiff  says  it  was  at 
10  a.  m.  on  August  22nd;  this  would  make  the  period 
of  duty  seventeen  hours  and  twenty-five  minutes.  The 
defendant  introduced  evidence  tending  to  show  that  the 
period  ended  at  8:45  a.  m.  iWe  cannot  say  that  the 
jury  should  not  have  believed  plaintiff's  version  of 
the  matter.  Plaintiff  sufficiently  proved  the  violation 
of  the  statute  as  to  this  period,  and  there  was  suffi- 
cient evidence  that  this  produced  a  condition  of  ex- 
haustion that  contributed  to  the  accident. 

There  are  no  reversible  errors  in  the  instructions  or 
rulings  on  evidence. 

Are  the  damages  excessive !  Plaintiff  was  a  young 
man  twenty-nine  years  of  age,  in  good  health  and  of 
great  strength  and  vigor.  He  was  injured  Saturday 
morning  and  was  unconscious  until  the  following  Tues- 
day.   His  brain  was  injured,  right  arm  amputated. 
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back  broken,  vertebrae  out  of  alignment,  cartilage 
between  the  vertebrae  destroyed ;  ribs,  left  clavicle  and 
nose  were  broken ;  muscles  of  the  entire  right  side  have 
since  become  atrophied;  right  side  of  body  partially 
paralyzed;  both  legs  paralyzed;  and  many  other  in- 
juries. Plaintiff  testified  that  he  constantly  suffers 
excruciating  pains.  His  average  earnings  as  a  con- 
ductor before  the  injury  were  $125  per  month.  The 
verdict  was  for  $45,000,  which  is  for  an  amount  larger 
than  is  usual  in  our  courts.  It  cannot  be  said  that  it 
is  excessive  solely  because  it  is  large.  The  real  ques- 
tion is,  is  it  too  great  compensation  to  a  young,  strong 
man  for  the  experience  of  being  transformed  violently 
into  a  permanent,  helpless  physical  wreck,  with  the 
attendant  pain  and  suffering,  past,  present  and  future ; 
also  his  loss  of  earnings  because  of  permanent  dis- 
ability T  We  do  not  find  in  the  record  any  appeal  by 
counsel  which  might  have  unduly  moved  the  sympa- 
thies of  the  jury.  The  amount  seems  to  have  been 
arrived  at  as  the  result  of  serious  and  fair  minded 
consideration.  We  are  not  disposed  to  say  in  *this  in- 
stance that  our  judgment  is  better  as  to  the  amount 
of  compensation  than  is  that  of  the  jury.  No  convinc- 
ing reason  appears  to  warrant  a  conclusion  that  the 
amount  is  excessive. 

For  the  reasons  above  indicated  the  judgment  is 
affirmed. 

Affirmed. 


Boy  0.  West  et  aL^  Appellees^  y.  Albert  Hohr^  Ap- 
pellant. 

Oen.  No.  19,971. 

Atiobnst  awd  client,  S  105* — when  relatUm  not  antagonistic 
Where  an  attorney  at  law  represents  two  parties  whose  interests 
in  some  degree  conflict,  but  with  the  knowledge  and  at  the  request 
of  both,  and  where  his  duties  are  mainly  that  of  affording  a  chan- 
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nel  of  communication  between  them,  but  which  does  not  impose  up- 
on the  attorney  any  conflicting  duties,  or  contemplate  litigation, 
there  is  not  such  impropriety  or  inconsistence  in  the  conduct  of 
the  attorney  as  to  amount  to  a  defense  td  a  promise  by  one  of  the 
parties  to  pay  the  attorney  for  his  services. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chablks 
SI  FoEix^  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  October  6,  1915. 

Fbakk  Foster,  for  appellant. 
West  &  Eokhabt,  for  appellees. 

Mb.  Justice  Baker  delivered  the  opinion  of  the 
court. 

In  1913,  appellees  West,  Eckhart,  Eothmann  &  Deer- 
ing  were  practicing  law  in  Chicago  as  copartners  under 
the  firm  name  of  West  &  Eckhart.  This  appeal  brings 
before  us  for  review  a  judgment  recovered  by  appel- 
lees, plaintiffs,  against  appellant  Mohr,  defendant,  for 
$500,  June  25, 1913. 

The  evidence  in  the  case  other  than  the  opinion 
evidence  as  to  the  value  of  plaintiffs  *  services,  consists 
of  the  testimony  of  plaintiff  Eckhart,  defendant  Mohr, 
and  Charles  Warren,  called  as  a  witness  by  defendant. 
The  testimony  is  conflicting,  but  from  it  we  think  the 
jury  might  properly  find  the  following  facts:  Mrs. 
Geary  called  at  the  office  of  the  plaintiffs  January  6, 
1913,  and  there  saw  Eckhart,  one  of  the  plaintiffs,  and 
told  him  that  she  had  'a  claim  against  defendant. 
Eckhart  called  defendant  Mohr  on  the  telephone,  told 
him  that  Mrs.  Geary  had  been  at  his  office,  and  told 
him  of  the  claim  she  said  she  had  against  him,  and 
asked  him  to  come  to  his  office  about  it.  January  10th, 
Mohr  and  Warren  came  to  plaintiffs*  office  and  there 
saw  Eckhart.  Mohr  asked  what  Mrs.  Geary  wanted. 
Eckhart  told  him  she  wanted  money  from  the  story  she 
told,  and  Mohr  replied,  **I  am  not  going  to  pay  her 
anything.    I  do  not  owe  her  any  money.'*    Eckhart 
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said,  **Mr.  Mohr,  she  said  yon  had  been  paying  her  for 
many  years  and  been  supporting  her  all  this  time ;  she 
says  that  yon  have  been  acquainted  with  her  and  sup- 
porting her  in  this  city  and  giving  her  all  the  money 
she  had,  and  she  also  claims  you  promised  to  support 
her  the  rest  of  her  life ;  she  says  you  cannot  stop  now. ' ' 
Eckhart  further  told  Mohr  that  the  plaintiffs  would 
not  sue  or  take  the  case  into  court  or  make  any  claim ; 
that  it  was  a  nasty  thing  to  have  in  the  office,  and  that 
it  was  only  because  Mrs.  Geary  begged  them  to  call  up 
Mr.  Mohr  and  said  that  was  all  that  would  be  neces- 
sary, that  he  took  the  matter;  that  if  she  insisted  on 
pressing  the  claim  and  making  trouble,  as  she  said  she 
could,  she  would  have  to  get  another  lawyer ;  that  when 
he  said  that,  Mohr  said,  *  *  I  will  pay  your  fee.  * '  Eck- 
hart replied  **A11  right, '^  and  Mohr  said,  **I  want  you 
to  stay  in  the  case;''  that  Mohr  said,  **I  will  pay  her 
$500,  but  I  want  a  release  and  have  no  more  trouble  af- 
ter this, ' '  and  Eckhart  told  him  that  he  was  not  going 
to  advise  him  on  the  matter;  that  a  release  would  not 
prevent  her  from  making  a  claim  in  the  future;  that 
she  wanted  $2,000  at  once  and  assurance  that  the  $200 
a  month  he  had  been  sending  her  would  be  sent  regular- 
ly. Mohr  said,  **Well,  you  talk  with  the  woman  and 
offer  her  $500,  and  if  she  is  satisfied  with  that  I  will 
pay  her  $500. ' '  Eckhart  said, ' '  I  will  tell  her  what  you 
offer,  and  if  she  consents  to  my  negotiating  with 
you  under  the  circumstances,  I  will  communicate  with 
you  later ; ' '  that  he  thought  he  also  told  Mohr  that  she 
said  he  was  responsible  for  her  ill  condition  of  health, 
and  that  she  suffered  from  a  miscarriage  some  years 
ago,  for  which  he  was  responsible ;  that  Mr,  Mohr  said 
he  wanted  Eckhart  to  act  in  the  capacity  of  a  sort  of 
peacemaker  and  negotiator  between  the  parties  and 
get  Mrs.  Geary  out  of  town,. and  did  not  want  a  crim- 
inal lawyer  in  the  case ;  that  a  few  days  later  Eckhart 
telephoned  defendant  that  he  had  seen  Mrs.  Geary, 
told  her  what  Mohr  said  about  his  staying  in  the  case 
and  his  offer  to  pay  his  fee,  and  that  Mrs.  Geary  was 
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agreeable  to  that  arrangement,  and  wanted  Eckhart 
to  stay  in  the  case,  but  said  she  would  not  accept  $500  ; 
that  the  least  she  would  take  was  $2,000,  and  that  Mohr 
said  he  would  call  and  see  Eckhart.  He  did  not  do  so, 
but  sent  Mrs.  Geary  $100,  and  a  few  days  later  sent 
her  $1,000,  and  about  January  20th,  Mrs.  Geary  .left 
the  city.  Eckhart  then  asked  him  to  send  a  check  for 
$500  for  his  services,  and  Mohr  said,  ^*That  is  too 
much. '  ^  In  fact  he  did  not  pay  anything,  and  this  suit 
was  brought. 

Whatever  may  have  been  Mrs.  Geary's  intention 
when  she  first  went  to  plaintiffs '  office,  she  was  prompt- 
ly informed  by  Eckhart  that  plaintiffs  would  have 
nothing  to  do  with  any  suit  against  Mohr.  She  then 
asked  him  to  tell  Mohr  of  her  claim,  and  said  that 
would  be  all  that  would  be  necessary.  Eckhart  told 
Mohr  of  Mrs.  Geary's  claim,  and  it  is  clear  that  Mohr 
desired  to  avoid  litigation  and  desired  the  services  of 
Eckhart  as  a  peacemaker  and  negotiator,  and  offered 
to  pay  him  for  such  services.  Eckhart  consented  to 
act  in  that  capacity  only  in  case  Mrs.  Geary  consented 
to  his  doing  so.  She  consented  to  the  arrangement  and 
expressed  her  desire  that  Eckhart  remain  in  the  case. 

'We  have,  then,  a  case  where  litigation  was  not  de- 
sired by  either  party,  where  each  party  desired  Eck- 
hart to  conduct  the  negotiations,  and  Mohr  promised 
to  pay  him  for  his  services.  Eckhart  communicated 
to  Mohr  the  counter-proposition  made  by  Mrs.  Geary, 
and  Mohr,  after  promising  to  call  on  Eckhart,  took  the 
matter  into  his  own  hands,  for  he  testified  that  he  paid 
Mrs.  Geary  $1,100,  not  on  any  one's  advice,  but  of  his 
own  accord.  The  arrangement  arrived  at  seems  to 
have  been  satisfactory  to  both  parties.  On  receiving 
the  $1,100  from  Mohr,  Mrs.  Geary  left  Chicago. 

EcHiart,  it  is  true,  represented  two  parties  whose 
interests  were  conflicting.  Mrs.  Geary  desired  to  get 
a  comparatively  large  sum  of  money  from  Mohr,  and 
Mohr  desired  to  be  relieved  from  her  demands  by  pay- 
ing her  a  comparatively  small  sum ;  but  no  conflicting 
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duties  were  imposed  on  Eckhart.  His  chief  duty  was 
to  furnish  a  channel  of  communication  between  the 
parties.  He  disclosed  to  each  party  his  relation  to  the 
other  and  acted  with  the  consent  of  both. 

We  see  no  impropriety  or  inconsistency  in  his  acting 
for  both  parties  under  the  circumstances,  nor  any  just 
ground  for  the  refusal  of  Mohr  to  fulfil  his  promise 
to  pay  him  for  his  services,  and  the  judgment  is  af- 
firmed. 

Affirmed. 


Emory  J.  Smith  and  Morris  0.  Leonard^  trading  as 
Smith  &  Leonard,  Defendants  in  Error,  t.  Am- 
erican Bridge  Company,  Plaintiff  in  Error. 

Oen.  No.  20,146. 

L  Attorney  and  client,  $  150* — when  Lien  Act  complied  with 
as  to  notice.  The  Attorneys'  Lien  Act,  requiring  personal  notice  to 
the  debtor  of  a  claim  for  lien,  is  complied  with  where  notice  is  actu- 
ally received  by  the  debtor. 

2.  Attobney  and  client,  S  150* — when  action  under  Lien  Act  not 
affected  by  place  of  injury.  In  an  action  under  the  Attorneys'  Lien 
Act,  the  question  at  issue  is  not  affected  by  the  fact  that  the  injury 
was  suffered  in  Indiana,  and  the  contract  between  the  parties  was 
signed  in  this  State. 

3.  Attobney  and  client,  $  146* — how  Lien  Act  construed  as  to 
lialHlity,  The  Attorneys'  Lien  Act  merely  affects  the  distribution 
of  the  sum  paid  to  plaintifFs'  client  by  the  defendant,  and  does  not 
increase  or  diminish  the  liability  of  the  defendant. 

4.  Attorney  and  client,  {  150* — when  allowance  of  interest  un- 
der Lien  Act  erroneous.  The  allowance  of  interest  on  a  claim  of 
attorneys  under  the  Attorneys'  Lien  Act  held  error,  as  payment  of 
the  full  amount  claimed,  to  plaintilf s  client  was  not  the  liquidation 
of  an  account '  between  plaintiff  and  defendant,  under  the  statute 
which  provides  that  creditors  shall  be  allowed  interest  "from  the 
day  of  liquidating  accounts."    (J.  ft  A.  Y  6691.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  El 
Ryan,  Judge,  presiding.    Heard  in  this  court  at  the  Bfarch  term, 
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1914.    Affirmed  on  remittitur;    otherwise  reversed  and  remanded. 
Opinion  filed  October  5»  1915.    Rehearing  denied  October  18,  1915. 

Knapp  &  Campbell,  for  plaintiff  in  error;  William 
Bete  and  Frank  A.  Beid,  of  counsel. 

Harry  H.  Felgar,  for  defendants  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

This  writ  of  error  brings  in  review  a  judgment  for 
$84.73  recovered  by  plaintiffs  Smith  and  Leonard 
against  the  American  Bridge  Company,  defendant, 
for  attorneys'  fees  under  the  Attorneys'  Lien  Act  of 
Illinois.  One  Garton,  an  employe  of  defendant,  was 
injured  at  Gary,  Indiana,  December  26,  1912,  and  em- 
ployed plaintiffs  as  his  attorneys  to  prosecute  his  suit 
against  the  bridge  company  to  recover  damages  for 
such  injury,  and  for  their  services  agreed  to  give  his 
attorneys  fifty  per  cent,  of  the  gross  amount  received 
by  him  through  suit  or  settlement.  The  written  instru- 
ment by  which  Garton  made  such  promise  was  signed 
by  him  at  Gary,  Indiana,  January  5,,  1913.  January 
15th,  Garton  came  to  the  oflSce  of  plaintiffs  in  Chicago, 
and  the  instrument  was  translated  to  him  and  he  ac- 
knowledged and  reaffirmed  the  same  as  his  contract. 
On  the  same  day  plaintiffs  sent  to  defendant  at  its 
office  in  Chicago  a  written  notice  of  their  employment 
by  Garton  and  a  copy  of  their  contract  with  Garton. 
January  27th,  Thomas  E.  Joy,  division  casualty  man- 
ager of  defendant,  wrote  plaintiffs,  acknowledging  the 
receipt  of  their  letter  of  January  15th,  and  stating: 
*  *  I  note  you  have  been  retained  by  the  injured  man  on 
a  contract  of  or  50  per  cent,  of  the  amount  collected 
by  you  through  suit  or  settlement. ' '  As  the  notice  was 
actually  received  by  defendant,  we  regard  the  statute 
requiring  personal  notice  as  having  been  complied 
with.    Kinkade  v.  Gibson,  209  111.  246.    April  21, 1915, 
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the  defendant  paid  to  Garton  $164  in  settlement  of  his 
claim,  in  consideration  of  which  he  released  the  de- 
fendant from  any  claim  arising  out  of  his  injury. 
Plaintiffs  recovered  $84.73,  $82  of  which  was  for  one- 
half  of  the  amount  paid  by  defendant  to  Garton,  and 
$2.73  ^interest  on  the  same.  We  do  not  think  that  the 
question  in  issue  in  this  case  is  affected  by  the  fact 
that  the  injury  was  suffered  in  Indiana  and  the  con- 
tract between  plaintiffs  and  Garton  was  signed  in  that 
State  by  Garton.  The  Attorneys'  Lien  Act  does  not 
increase  or  diminish  the  liability  of  defendant.  It 
only  affects  the  distribution  of  the  sum  agreed  upon 
between  defendant  and  Garton  in  settlement  of  his 
claim  for  damages. 

Defendants  in  error  have  assigned  by  way  of  cross- 
error,  that  the  judgment  should  have  been  for  $164 
and  interest;  but  the  decision  in  Enter son-B ranting- 
ham  Co.  v.  Donnelly,  in  this  court,  opinion  filed  Decem- 
ber 21,  1914,  petition  for  certiorari  denied  June  24, 
1915,  by  the  Supreme  Court,  is  conclusive  against  this 
contention;  and  under  the  rule  stated  in  that  case, 
plaintiffs  were  entitled  to  recover  $82,  not  $164. 

We  think  the  court  erred  in  allowing  interest.  The 
statute  provides  that:  '* Creditors  shall  be  allowed 
interest  at  the  rate  of  five  per  cent,  on  money  due  on 
the  settlement  of  account  from  the  day  of  liquidating 
accounts  between  the  parties.''  (J.  &  A.  |[  6691.)  The 
payment  of  $164  by  defendant  to  Garton  was  not  the 
liquidation  of  an  account  between  plaintiffs  and  de- 
fendant. 

If  the  defendants  in  error  shall  within  ten  days  re- 
mit from  the  judgment  $2.73,  the  judgment  will  be 
afl5rmed  for  the  remainder;  otherwise  it  will  be  re- 
versed and  the  cause  remanded.  The  costs  in  this 
court  will  be  paid  by  the  defendants  in  error. 

Affirmed  on  remittitur;  otherwise  reversed  and  re- 
manded. 
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The  People  of  the  State  of  Illinois,  Defendant  in 
Error^  t.  William  Tario,  PlaintifT  in  Error. 

Oen.  Nos.  30,148,  20,149. 

1.  Criminal  law,  $  457* — when  hill  of  exceptions  improperly 
Hgned.  A  bill  of  exceptions,  signed  after  the  expiration  both  of  the 
time  allowed  for  filing  exceptions  and  the  time  to  which  such  filing 
time  has  be^n  properly  extended,  which  signing  was  by  a  judge  other 
than  the  one  presiding  at  the  trial,  to  whom  the  exceptions  were 
presented  in  the  first  instance,  and  who  is,  at  the  time  of  signing, 
no  longer  a  judge,  is  not  legally  signed,  and  will  be  stricken  from 
the  record,  where  the  record  does  not  show  an  order  that  the  bill  of 
exceptions  be  signed  nunc  pro  tunc. 

2.  JuET,  S  7* — when  trial  may  he  waived,  A  written  waiver 
of  the  constitutional  right  to  a  trial  by  jury  may  be  ^made  by 
a  defendant,  who  is  charged  in  an  information  with  a  misdemeanor, 
and  such  waiver  is  binding. 

3.  Indictment  and  information,  $  1* — whew  indictment  not  es- 
sential to  trial  for  misdemeanor.  The  plain  meaning  of  section  8 
of  article  II  of  the  Constitution  of  1870,  providing  that  criminal 
trials  shall  be  on  indictment  "except  in  cases  where  the  punishment 
is  by  fine,  or  by  imprisonment  otherwise  than  in  the  penitentiary," 
is  that  a  person  may  be  held  to  answer  for  a  misdemeanor  without 
indictment 

4.  JuBY,  S  3* — right  to  trial  hy.  The  right  to  a  jury  trial  as  at 
common  law  is  protected  by  the  Constitutions  of  1818,  1848  and  1870, 
and  the  provisions  of  all  three  constitutions  In  relation  thereto  are 
without  substantial  difFerence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbedebigk  L. 
Fake,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1914.    Aifirmed.    Opinion  filed  October  6,  1915. 

Statement  by  the  Conrt.  The  judgment  sought  to 
be  reversed  in  No.  20,148  is  a  conviction  of  plaintiff  in 
error,  William  Yario,  on  an  information  filed  in  the 
Municipal  Court,  charging  him  with  an  assault  with  a 
deadly  weapon,  etc.,  on  Pete  Pacelli,  with  intent  to 
inflict  on  him  a  bodily  injury.    That  sought  to  be  re- 
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versed  in  No.  20,149  is  a  conviction  of  the  same  defend- 
ant on  a  similar  charge,  except  that  the  assault  is 
charged  to  have  been  committed  on  Rocco  Eulo.  The 
causes  were  by  agreement  tried  together.  In  each 
case  the  defendant  executed  a  formal  waiver  in  writ- 
ing, waiving  a  jury  trial,  and  submitting  the  cause  to 
the  court  for  trial  without  a  jury.  In  both  ca^es  the 
defendant  wa*  found  guilty.  In  case  No.  20,148  he 
was  sentenced  to  imprisonment  in  the  Hou^e  of  Cor- 
rection for  a  term  of  three  months  and  to  pay  a  fine 
of  $1,000  and  costs.  In  case  No.  20,149  he  was  sen- 
tenced to  be  imprisoned  in  the  House  of  Correction 
for  one  year  and  to  pay  a  fine  of  $1,000  and  costs. 

Chables  E.  Ebbstein,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edwabd  E. 
Wilson,  of  counsel. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

A  motion  to  strike  the  bill  of  exceptions  from  the 
record  was  reserved  to  the  hearing.  The  judgment  in 
each  case  was  entered  January  8,  1914.  March  9, 
1914,  the  time  for  filing  bill  of  exceptions  was  extended 
thirty  days.  The  time  for  filing  the  bill  of  exceptions 
under  the  statute  and  order  of  extension  expired  April 
8,  1914.  In  February,  1914,  Judge  Frederick  L.  Fake,, 
before  whom  the  case  was  tried,  tendered  to  the  Gov- 
ernor of  the  State  of  Illinois  his  resignation  as  judge 
of  the  Municipal  Court  of  Chicago,  the  same  to  take 
effect  on  the  last  day  of  April,  1914.  The  resignation 
was  accepted  by  the  Governor,  and  after  April  30, 
1914,  Judge  Fake  was  no  longer  judge  of  the  Municipal 
Court  of  Chicago.  The  bill  of  exceptions  in  the  tran- 
script contains  the  following  memoranda :  *  *  This  bill 
of  exceptions  was  tendered  to  me  this  8th  day  of  April, 
1914.    Frederick  L.  Fake,  Judge.    This  was  presented 
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to  me  to  sign  this  8th  day  of  December,  1914.  Freder- 
ick L.  Pake."  *'The  Honorable  Frederick  L.  Fake, 
who  presided  at  the  trial,  having  resigned  and  being 
unable  to  sign  this  bill  of  exceptions  because  no  .longer 
a  Judge  of  the  Municipal  Court  of  Chicago,  and  the 
undersigned  being  satisfied  that  this  bill  of  exceptions 
is  correct,  the  same  is  signed  in  open  court  this  15th 
day  of  January,  A.  D.  1915,  as  of  April  8,  1914,  and 
ordered  filed  accordingly.  Harry  Olson,  Chief  Justice 
of  the  Municipal  Court  of  Chicago. '  ^ 

No  other  entry  in  the  record  was  made  which  bears 
in  any  way  on  the  question  of  the  time  when  the  bill  of 
exceptions  was  presented  or  signed,  nor  was  any  order 
that  the  bill  was  signed  nunc  pro  tunc  entered  on  the 
common  law  record.  The  bill  of  exceptions  was  ten- 
dered to  Judge  Fake  twenty-two  days  prior  to  the  time 
his  resignation  took  effect.  No  effort  appears  to  have 
been  made  to  have  the  bill  of  exceptions  signed  until 
December  8,  1914,  when  the  bill  was  presented  to 
Frederick  L.  Fake  for  his  signature.  We  think  it 
appears  from  the  memoranda  on  the  bill  that  it  was 
not  in  the  hands  of  Judge  Fake  from  April  8  to  De- 
cember 8,  1914,  because  it  was  presented  to  him  by 
somebody,  presumably  for  the  plaintiff  in  error,  for 
signing  December  8, 1914.  We  do  not  think  that  Chief 
Justice  Olson  was  authorized  to  sign  the  bill  of  excep- 
tions on  January  15,  1915>  and  the  bill  of  exceptions 
will  be  stricken  f  ropi  the  record. 

The  only  assignment  of  error  that  can  be  considered 
by  us  in  the  absence  of  a  bill  of  exceptions,  is  the  5th, 
that  the  court  erred  in  trying  the  case  without  a  jury. 

Section  8  of  article  II  of  the  Constitution  of  1870 
provides  that :  * '  No  person  shall  be  held  to  answer  for 
a  criminal  offense  unless  on  an  indictment  of  a  grand 
jury,  except  in  cases  where  the  punishment  is  by  fine 
or  imprisonment  otherwise  than  in  the  penitentiary.  ^ ' 

In  Brewster  v.  People,  183  111.  143,  it  was  held  com- 
petent, under  the  Act  of  1893  (J.  &  A.  If  4145),  for 
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parties  indicted  for  a  misdemeanor  to  make  a  written 
waiver  of  the  right  to  trial  by  jury  where  the  pimish- 
ment  is  the  imposition  of  a  fine  and  imprisonment 
otherwise  than  in  a  penitentiary.  In  the  same  case  it 
was  said:  **No  jury  trial  in  criminal  cases  was  ever 
known  to  the  common  law  but  such  as  followed  upon 
indictment  in  a  common  law  court,  after  the  accused 
was  in  custody,  had  been  arraigned,  and  had  pleaded 
guilty  to  the  indictment.  *  *  *  Section  8  of  article 
II  of  the  Constitution,  by  the  use  of  the  words,  *in 
cases  in  which  the  punishment  is  by  fine,  or  imprison- 
ment  otherwise  than  in  the  penitentiary,^  evidently 
refers  to  misdemeanors ;  and  its  plain  meaning  is  that 
a  person  may  be  held  to  answer  for  a  misdemeanor 
without  indictment  by  a  grand  jury.'^ 

In  George  v.  People,  167  111.  447,  the  provisions  of 
the  Constitutions  of  1818,  1848  and  1870  were  consid- 
ered with  reference  to  the  right  of  trial  by  jury,  and  it 
was  said:  **We  do  not  think  there  is  any  substantia 
difference  between  the  provisions  incorporated  in 
the  three  constitutions.  The  right  of  trial  by  jury 
was  the  same  under  one  constitution  as  under  the 
other.  The  right  protected  by  each  constitution  was 
the  right  to  trial  by  jury  as  it  existed  at  common  law." 

Darst  V.  People,  51  111.  286,  was  an  indictment  for 
riot,  and  a  jury  was  waived.  The  punishment  by  stat- 
ute was  a  fine  and  imprisonment  not  exceeding  six 
months,  and  it  was  held  that  the  defendant  could  waive 
a  trial  by  jury. 

Brewster  v.  People,  183  HI.  143,  was  an  indictment 
for  false  imprisonment,  and  the  punishment  provided 
by  statute  was  a  fine  not  exceeding  $500,  or  imprison- 
ment not  exceeding  one  year  in  the  county  jail ;  and  it 
was  held  competent  for  the  defendant  to  waive  the 
right  to  trial  by  jury. 

The  punishment  in  the  cases  under  review  was  by 
fine  and  imprisonment  otherwise  than  in  the  peniten- 
tiary, and  it  was  competent  for  the  defendant  to  make 
a  written  waiver  of  the  right  to  trial  by  jury. 
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The  record  in  each  case  is  free  from  error  and  the 
judgment  in  each  case  is  affirmed. 

Affirmed. 


Alcazar  Amusement  Company,  Plaintiff  in  Error,  t. 
Paul  Pereira,  Defendant  in  Error. 

Gen.  No.  20,188.    (Not  to'be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K  Pbin- 
DiynxE,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Reversed  and  remanded.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Action  by  the  Alcazar  Amusement  Company,  a  cor- 
poration, plaintiflF,  against  Paul  Pereira,  defendant, 
to  recover  on  a  written  contract  which  did  not,  in  the 
body  of  the  instrument,  name  the  defendant  as  a  party, 
though  he  signed  it.  The  defendant  entered  an  ap- 
pearance, and  his  motion  to  dismiss  for  want  of  juris- 
diction was  allowed. 

To  reverse  a  judgment  for  defendant  for  costs, 
plaintiff  prosecutes  this  writ  of  error. 

Geobgb  C.  Otto  and  Fbank  P.  Leffingwell,  for 
plaintiff  in  error. 

Adolph  Mabks,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Contracts,  §  53* — when  invalid,  A  written  contract  signed 
by  one  who  is  not  named  in  the  body  of  the  instrument  as  one  of 
the  contracting  parties  is  invalid. 

•8m  nilnolfl  Note*  Dlsest,  Vols.  XI  to  XV,  and  Comnlattvo  Qnaatorly,  hubo 
topie  and  Mctlon  number. 
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2.  Ck)NTBAcrr8,  |  351*— *u77ien  action  may  he  maintained  on  in- 
valid u?riting.  An  action  on  an  Invalid  written  contract  may  be 
maintained  if  there  is  in  the  statement  of  claim  an  allegation  of  a 
verbal  contract  sufficient  to  support  the  action. 

3.  Appeabance,  §  12* — when  confers  jurisdiction.  In  an  action 
where  defendant  has  entered  an  appearance,  held  error  to  allow  a 
motion  to  dismiss  on  the  ground  of  want  of  Jurisdiction,  for  the 
reason  that  in  such  case  the  court  has  jurisdiction  to  try  all  issues. 


Bosins  Leindecker,  Defendant  in  Error,  y.  Joseph  J. 

Schaeffer,  Plaintiff  In  Error. 

Gen.  No.  20,553.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  ESowabd  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Action  of  forcible  detainer  by  Rosina  Leindecker, 
plaintiflF,  against  Joseph  J.  Schaeflfer,  defendant,  in 
the  Municipal  Court  of  Chicago,  to  recover  possession 
of  premises  of  which  defendant  retained  posses- 
sion after  the  expiration  of  the  term  of  a  lease.  To 
reverse  a  judgment  for  plaintiflF,  defendant  prosecutes 
this  writ  of  error. 

Henby  Both,  for  plaintiflf  in  error. 

Martin  C.  Koebbl,  for  defendant  in  error;  E.  M. 
Sbymoub,  of  counsel. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 


•Bee  nilnoli  Notes  Dlseft,  Volt.  XI  to  XV,  and  CamolatlT*  Qmuterlj, 
topic  and  Motion  number. 
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Abstract  of  the  Decision, 

1.  Fbauds,  Statute  of,  |  24* — token  lease  viM  under.  A  verbal 
agreement  for  a  lease  for  a  year  to  begin  in  futuro  is  void  under 
the  Statute  of  Frauds. 

2.  LiANDLOBD  AND  TENANT,  §  88* — tohcn  lessoT's  ossent  to  holding 
over  essential  to  renew  term.  A  tenant  under  a  written  lease  can- 
not, by  holding  over  after  the  expiration  of  the  term,  and  refusing 
to  surrei\der  possession,  create  a  tenancy  at  will  or  at  suffrance,  for 
the  reason  that  until  the  landlord  recognizes  the  new  tenancy,  by 
acceptance  of  rent,  or  otherwise,  the  holding  over  is  a  mere  ofFer  to 
become  a  tenant  on  the  terms  of  the  former  lease,  not  assented  to 
by  the  landlord. 


Edward  Lein  by  Annie  Lein,  Defendant  in  Error,  y. 
Centaur  Motor  Company  of  Illinois,  Plaintiff  in 
Error. 

Gen.  No.  20,692.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gehhux^  Judge,  presiding.  Heard  in  this  court  at  the  October 
term.  1914.    Affirmed.    Opinion  filed  October  5.  1915. 

Statement  of  the  Case. 

Action  by  Edward  Lein,  by  Annie  Lein,  his  next 
friend,  plaintiff,  against  the  Centaur  Motor  Company 
of  Illinois,  a  corporation,  defendant,  in  the  Municipal 
Court  of  Chicago,  to  recover  back  money  paid  by  a 
biinor  under  a  repudiated  contract.  To  reverse  a 
judgment  for  plaintiff  for  five  hundred  dollars,  defend- 
ant prosecutes  this  writ  of  error. 

MiLLEB,  GoRHAM  &  Walbs,  for  plaintiff  in  error, 

John  T.  Byrnes,  for  defendant  in  error. 

— ■ — ■  -  -      •  ■ — 

•See  Illinois  Notes  Disest,  Vols.  XI  to  XV,  and  Cumulative  Qnartorlx. 
tople  Mid  section  nnmber. 
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Leln  y.  Centaur  Motor  Co.  of  Illinois,  194  IlL  App.  609. 


Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

*  1.  Payment,  |  89* — when  aJiovm.  In  an  action  by  a  minor  to  re- 
cover back  money  paid  under  a  repudiated  contract,  where  it  ap- 
peared that  defendant  accepted  from  plaintiff  a  written  order,  in 
which  plaintiff  stated  that  he  inclosed  the  money  sought  to  be 
recovered,  in  part  payment  on  the  contract,  held  that  the  contract 
was  conclusive  as  to  the  payment  of  the  money. 

2.  Infants,  §  46* — pleadings  in  action  to  recover  patftnenta.  In 
an  action  by  a  minor  to  recover  back  money  paid  under  a  repudi- 
ated coi^tract,  where  the  statement  of  claim  alleges  that  plaintiff 
was,  at  the  time  of  making  the  contract,  and  still  is,  a  minor,  which 
is  not  traversed  in  the  affidavit  of  defense,  held  Immaterial  whether 
plaintiff  at  first  gave  a  different  reason  for  repudiating  the  contract, 
saying  nothing  about  his  minority,  or  whether  he  disaffirmed  with- 
in a  reasonable  time  after  majority. 

3.  Infants,  fi  21* — what  are  necessaries.  .  Necessaries  must  be 
such  things  as  supply  the  personal  needs  of  the  infant,  either  those 
of  his  body,  such  as  food,  clothing,  lodging,  and  the  like,  or  those 
of  his  mind,  as  Instruction  suitable  and  requisite  for  the  proper  de- 
velopment of  his  mind. 

4.  Infants,  §  21* — when  doctrine  of  necessaries  inapplicable. 
The  doctrine  of  necessaries  does  not  apply  to  the  trading  contracts 
of  an  infant 

6.  Infants,  $  21* — when  loan  not  a  necessary.  The  doctrine  of 
necessaries  does  not  apply  to  a  loan  of  money  to  an  Infant,  either 
where  the  money  loaned,  without  express  agreement,  is  used  to 
purchase  necessaries,  or  where  there  is  an  express  agreement  that 
it  be  so  used,  for  the  reason  that  the  lender  should  provide  the 
necessaries,  if  he  Intends  to  claim  the  protection  of  the  doctrine. 

6.  Infants,  $  21* — when  articles  purch<ued  'to  earn  living  not 
necessaries.  Articles  purchased  by  a  minor  are  not  necessaries 
merely  because  the  minor  earns  his  living  by  use  of  them,  and  has 
no  other  means  of  support. 

7.  Infants,  §  21* — when  automobile  not  a  necessary.  In  an 
action  by  a  minor  to  recover  back  money  paid  under  a  repudiated 
contract  to  purchase  an  automobile,  where  defendant's  affidavit  of 
defense  alleged  that  plaintiff  intended  to  use  the  automobile  for  the 
purpose  of  earning  a  living  by  carrying  passengers  for  hire,  and  was 
not  to  be  used  for  pleasure,  or  as  a  luxury,  held  proper  to  direct  a 
verdict  for  plaintiff,  for  the  reason  that  the  facts  alleged  did  not 
constitute  a  defense  to  the  action,  in  that  such  facts  do  not  bring 
the  case  within  the  doctrine  of  necessaries. 


•See  inintfte  Notee  DUest.  Vols.  XI  to  XY,  and  CnmnUtt^  QvarCerir, 
topie  Mid  section  namber. 
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Lehigh  Vahey  Coal  Sales  Co.  v.  Kuecken,  194  111.  App.  511. 


Lehigh  Talley  Coal  Sales  Company,  Appellant,  y.  Otto 
Knecken  et  aL,  trading  as  William  Kuecken  & 
Company,  Appellees. 

Gen.  No.  20,699.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Beitleb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  October  5,  X915.  Rehearing 
denied  October  14,  1915. 

Statement  of  the  Case. 

Action  by  the  Lehigh  Valley  Coal  Sales  Company, 
plaintiff,  against  Otto  Kuecken,  Adolf  Kuecken  and 
Minnie  Kuecken,  copartners,  trading  as  William 
Kuecken  &  Company,  defendants,  in  the  Municipal 
Court  of  Chicago,  to  recover  for  coal  sold,  after  a  dis- 
solution of  the  partnership,  to  one  of  the  partners  who 
continued  the  business  after  such  dissolution,  using  the 
former  partnership  name.  Part  of  the  coal  sued  for 
was  sold  by  plaintiff  and  part  by  a  corporation  of 
which  plaintiff  was  the  successor  and  assignee.  Such 
assignor  corporation  had  dealings  with  the  partner- 
ship while  defendants  were  members,  though  plaintiff 
had  no  such  dealings.  All  of  the  coal  sued  for  was 
sold  after  the  dissolution,  of  which  plaintiff  had  no 
notice.  At  ^  least  one  and  one-half  years  before  the 
sale  of  any  of  the  coal  sued  for,  defendants  mailed  to 
such  assignor  corporation  a  printed  notice  of  the  dis- 
solution. The  letter  containing  the  notice  was  ad- 
dressed to  such  assignor  corporation  at  a  former  place 
of  business,  it  having  removed  to  another  place  of 
business,  also  in  Chicago.  After  suit  was  brought, 
defendant  Otto  Kuecken  was  adjudicated  a  bankrupt, 
and  the  action  seems  to  have  been  discontinued  as  to 
him,  before  trial.  From  a  judgment  of  nil  capiat, 
plaintiff  appeals. 

HoAG  &  XJllmakn,  for  appellant. 
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Henry  D.  Coghlan,  for  appellees;  George  F.  Ort, 
of  counsel. 

Mr.  J08TIOB  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pabtiocbship,  f  352*— ^Tten  notice  of  dissolution  not  neces" 
sary.  In  an  action  against  members  of  a  dissolved  partnership, 
by  a  plaintiff  who  had  no  dealings  with  the  partnership  prior  to 
the  dissolution  to  recover  for  goods  sold  after  such  dissolution  to 
one  of  the  partners  who,  after  such  dissolution,  and  with  the  con- 
sent of  the  other  partners,  continued  the  business  under  the  former 
partnership  name,  an  instruction  that  plaintiff  could  not  recover 
held  proper,  although  plaintiff  had  no  notice  of  the  dissolution,  for 
the  reason  that  in  such  case  defendants  were  not  bound  to  notify 
plaintiff  to  escape  liability  on  contracts  made  subsequently  by  one 
doing  business  under  the  former  partnership  name. 

2.  Pabtnebship,  §  362* — lohen  notice  of  dissolution  necessary, 
A  partner  who  withdraws  from  the  partnership  cannot  divest  him- 
self of  liability  for  debts  subsequently  contracted  by  it  with  per- 
sons who  had  dealings  with  the  partnership  prior  po  his  withdrawal 
except  by  proof  that  such  persons  received  actual  notice  of  his 
withdrawal. 

3.  Pabtnebship,  S  352* — when  evidence  sufficient  to  show  receipt 
of  notice  of  dissolution.  Evidence  that  a  notice  is  mailed  to  a 
corporation,  addressed  to  its  former  place  of  business,  held  prima 
facie  evidence  that  the  notice  was  duly  delivered  to  such  corpora- 
tion at  a  new  place  of  business,  it  appearing  that  at  the  time  the 
notice  was  mailed  such  corporation  received  from  fifty  to  seventy- 
five  letters  a  day. 

4.  Appeal  and  ebbob,  §  1410* — when  finding  of  jury  on  question 
of  fact  not  disturbed.  In  an  action  against  members  of  a  dissolved 
partnership,  to  recover  for  goods  sold  by  a  corporation  of  which 
plaintiff  is  the  successor  and  assignee  to  one  who,  after  such  dis- 
solution, and  when  the  sale  was  made,  was  doing  business  under 
the  former  partnership  name,  where  the  main  issue  was  the  receipt 
by  such  assignor  corporation  of  a  printed  notice  of  such  dissolution, 
mailed  to  it  by  defendants  one  and  one-half  years  before  the  sale 
of  the  goods,  held  that  the  record  presented  a  question  of  fact  for 
the  Jury,  on  which  their  verdict  was  conclusive. 


•8m  nilnoli  Note*  DlgMft.  Vols.  XI  to  XV,  and  ComoUitt^  Qwuiorly. 
topio  and  section  nnmlMr. 
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Schultz  et  al.  v.  Deeming,  194  111.  App.  513. 


A.  L.  Schultz  and  A.  F.  Schultz,  trading  as  A.  L. 
Schultz  &  Son,  Defendants  in  Error,  y.  Herbert 
Deeming,  Plaintiff  in  Error. 

Gen.  No.  20,632.    (Not  to  be  reported  in  full.) 

EiTFor  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Bettleb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Action  by  A.  L.  Schultz  and  A.  F.  Schultz,  trading 
as  A.  L.  Schultz  &  Son,  plaintiflfs,  against  Herbert 
Deeming,  defendant,  in  the  Municipal  Court  of  Chi- 
cago, to  recover  on  a  contract  for  goods  sold  and  de- 
livered. To  reverse  a  judgment  for  plaintiffs  for  one 
hundred  and  sixty  dollars,  defendant  prosecutes  this 
writ  of  error. 

Mabtin  L.  WiiiBORN,  for  plaintiff  in  error ;  John  W. 
SxJTTON,  of  counsel. 

Vincent  D.  Wyman,  Otto  W.  Jurgens  and  Chablbs 
E.  Cabpenteb,  for  defendants  in  error. 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Municipal  Coubt  of  Chicago,  8  13* — wlien  statement  of  claim 
contradictory.  An  averment  in  a  statement  of  claim  that  goods 
were  sold  to  defendant  at  his  request,  coupled  with  a  subsequent 
averment  that  the  goods  were  delivered  to  a  third  person  by  direc- 
tion of  defendant,  and  that  defendant  guarantied  payment  for  the 
goods,  is  contradictory,  as  setting  up  both  a  contract  of  sale  and  a 
contract  of  guaranty. 

2.  GuABANTY,  §  1* — how  term  defined,  A  guaranty  Is  a  promise 
to  answer  for  the  payment  of  a  debt,  or  the  performance  of  a  duty, 

•See  Illinois  Notes  Dlsest,  Vols.  XI  to  XV,  and  CiimiilfttlTe  Qnartorir. 
toplo  Mid  section  nomber. 

Vol.  CXCIV  %%. 


514  Appellate  Coubts  of  Illinois. 

The  People  t.  Morgan,  194  IlL  App.  114. 

by  another,  who  Is  himself,  in  the  first  instance^  liable  for  such 
payment  or  performance. 

3.  GuAKANTT,  I  34* — when  evidence  insufficient  tp  cMtaWisK  In 
an  action  to  recover  for  goods  supplied  to  a  third  person*  under  an 
agreement  which  the  statement  of  claim  describes  both  as  a  sale 
and  as  a  guaranty  that  such  third  person  would  pay  for  the  goods, 
evidence  held  to  show  a  sale  to  defendant,  and  not  a  guaranty. 

4.  Sales,  $  329* — when  evidence  sufficient  to  show.  In  an  action 
to  recover  for  goods  supplied  to  a  third  person  by  direction  of  de- 
fendant, which  contract  defendant  denied  that  he  made,  h4ld  that 
a  finding  for  plaintiH  was  properly  made  on  the  evidence. 


The  People  of  the  State  of  Illinois^  Defendant  in 
Error^  t.  Nellie  Morgan,  Plaintiff  in  Error. 

een.  No.  80,766.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  Nkw- 
GOMSB,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Nellie  Morgan,  defendant,  in  the 
Mxmicipal  Court  of  Chicago,  charging  deifendant  with 
the  larceny  of  ''four  dollars  and  fifty  cents,  good  and 
lawful  money  of  the  United  States  of  America,  and  one 
pocketbook  of  the  value  of  fifty  cents,  all  of  the  value 
of  four  dollars  and  fifty  cents.**  The  jury  found  de- 
fendant guilty  of  larceny  and  that  the  value  of  the 
property  stolen  was  four  dollars  and  ten  cents.  De- 
fendant was  sentenced  to  pay  a  fine  of  twenty-five 
dollars,  and  to  imprisonment  for  ten  months.  To  re- 
verse a  judgment  of  conviction,  defendant  prosecutes 
this  writ  of  error. 


•See  nUnol*  Notes  Dlcest,  VdU.  XI  to  XV,  and  OamnUtfre  QvarCerir, 
topic  and  oeetion  nnmbor. 
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city  of  Chicago  t.  Montgomery,  194  111.  App.  516. 

Ghableb  E.  Erbstein  and  Charles  P.  B.  Maoauley, 
for  plaintiff  in  error. 

Maolat  Hoyne,  for  defendant  in  error;  Edward  E. 
Wilson,  of  counsel. 

Mr.  Justice  Baker  delivered  tUe  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Labcent,  fi  25* — when  description  of  money  insuiflcient.  An 
information  whicli  charges  defendant  with  the  larceny  of  a  pocket- 
book,  and  also  with  the  larceny  of  money,  without  describing  the 
money  further  than  by  stating  Its  amount,  and  without  alleging  that 
the  description  is  unknown,  is  defective  In  so  far  as  It  charges 
larceny  of  the  money,  and  must  be  regarded  as  charging  merely 
larceny  of  the  pocketbook. 

2.  IiABCBNT,  fi  41* — when  verdict  may  find  thing  stolen  of  greater 
value  than  charged.  On  an  information  charging  defendant  with 
larceny,  the  jury  are  warranted,  on  proper  evidence,  in  finding  the 
value  of  the  article  alleged  to  have  been  stolen  to  be  greater  than 
alleged  in  the  information. 

3.  CaiMiKAL  LAW,  $  384* — when  length  of  sentence  in  discretion 
of  court.  Within  the  limits  fixed  by  law,  the  amount  of  sentence  in 
a  criminal  case  is  a  matter  which  rests  in  the  discretion  of  the 
trial  Indge. 


City  of  Chicago,  Defendant  In  Error,  t.  John  Mont- 
gomery, Plaintiff  In  Error. 

Oen.  No.  20,768.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  E.  K.  Jabbcki, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1914. 
Affirmed.    Opinion  filed  October  5,  1915. 


•8«e  niinolfl  NotM  Dlcest,  Volt.  XI  to  XV,  and  Cnmnlallve  QnMioir, 
topie  Mid  Mctlon  number. 
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Statement  of  the  Case. 

Action  by  the  City  of  Chicago,  plaintiff,  against 
John  Montgomery,  defendant,  in  the  Municipal  Court 
of  Chicago,  to  recover  a  penalty  for  the  sale  of  mor- 
phine without  the  prescription  of  a  duly  registered 
physician,  in  violation  of  the  Municipal  Code  of  Chi- 
cago. The  same  questions  were  raised  in  this  case  as 
in  City  of  Chicago  v,  Montgomery,  191  111.  App.  558, 
and  as  to  such  questions,  the  same  contentions  were 
made  by  counsel  in  the  Appellate  Court,  and  the  same 
decision  made  by  that  court. 

In  this  case,  one  Tucker,  a  police  officer,  was  permit- 
ted to  testify  to  a  conversation  in  which  one  Isadore 
Eubinsky  stated  in  defendant's  presence  that  defend- 
ant sold  him  the  morphine  as  charged,  together  with 
a  needle  and  cathartic  pills.  Defendant  replied,  **He 
did  not  get  the  morphine  from  me.  I  only  sold  him 
the  needles. ' ' 

One  Benjamin  Eubinsky,  brother  of  Isadore,  testi- 
fied that  he  went  to  defendant's  drug  store  with 
Tucker,  and  found  a  package  in  Isadore 's  pocket, 
which  Isadore  statejj  he  bought  of  defendant.  Kate 
Eubinsky,  wife  of  Isadore,  testified  that  she  saw  de- 
fendant give  Isadore  a  bottle,  which  he  put  in  his 
pocket,  and  also  Isadore  give  defendant  money.  She 
also  testified  that  she  got  the  pills  and  needles  from 
her  husband's  pocket  after  they  got  home. 

To  reverse  a  judgment  for  plaintiff,  defendant  pros- 
ecutes this  writ  of  error. 

Edwabd  H.  Moreis,  for  plaintiff  in  error. 

John  W.  Beck  with,  for  defendant  in  error;  Max 
M.  KoRSHAK  and  Vernon  L.  Bean,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 
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Jasper  v.  Griffin  Wheel  Co.,  194  111.  App.  517. 

Abstract  of  the  Decision. 

1.  Criminal  law,  §  136* — when  evidence  of  conversation  com- 
petent to  shoiD  admi$8ion.  The  rule  that  evidence  of  a  conversation, 
where  a  defendant  charged  ,with  an  ofFense,  unequivocally  denies  it, 
is  incompetent  in  a  criminal  case  to  prove  an  admission,  has  no  ap- 
plication to  a  case  where  defendant,  being  charged  with  an  offense, 
in  part  denies  and  In  part  admits  it.  and  evidence  of  such  a  con- 
versation is  competent  to  prove  an  admission. 

2.  Dbuooists,  §  9* — when  evidence  sufficient  to  sJtow  sale  of 
jnorphine  without  prescription.  On  an  information  charging  de- 
fendant with  the  sale  of  morphine  without  the  prescription  of  a 
duly  registered  physician,  in  violation  of  the  Municipal  Code  of 
Chicago,  evidence  held  to  show  clearly  that  defendant  sold  the  mor- 
phine as  charged. 


John  F.  Jasper^  Appellee,  t.  GrIfBn  Wheel  Company, 

Appellant. 

Oen.  No.  20,765.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clin- 
ton F.  Ibwin,  Judge,  presiding.  Heard  In*  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  October  5,  1915.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  John  F.  Jasper,  plaintiff,  against  the 
GriflSn  Wheel  Company,  a  corporation,  defendant,  in 
the  Superior  Court  of  Cook  county,  to  recover  for  per- 
sonal injuries.  From  a  judgment  of  $2,000  for  plain- 
tiff, defendant  appeals. 

Plaintiff  was  employed  by  defendant  as  carpenter 
and  millwright  in  its  foundry  buildings.  The  accident 
occurred  in  a  two-story  foundry  building  of  defendant, 
where  plaintiff  was  ordered  by  defendant's  foreman 
to  repair  a  broken  gate  on  a  freight  elevator,  used  to 

»8ee  nUnol*  Notes  Di^Mt,  Vols.  XI  to  XV.  and  CiuiiiilstlTe  Qnivteriy*  mum 
topto  aad  Motion  Bumbor. 
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hoist  *' buggies*'  of  scrap  iron  from  the  first'  to  the 
second,  or  charging  floor.  No  one  was  specially  em- 
ployed to  operate  this  elevator.  When  -an  employee 
had  occasion  to  hoist  iron,  he  pushed  his  *' buggy '* 
aboard  the  elevator,  ran  the  elevator  to  the  second 
floor,  where  he  pushed  the  *' buggy  *'  off.  After  un- 
loading, he  pushed  the  empty  **  buggy  *'  on  the  elevator, 
ran  the  elevator  back  to  the  first  floor,  and  again 
pushed  the  *' buggy"  off.  The  elevator  was  operated 
by  an  endless  cable,  which  passed  over  sheaves  at  both 
top  and  bottom  of  the  elevator  shaft.  The  car  eould 
be  stopped  by  means  of  a  rope,  which  hung  in  the 
shaft,  and  which  shifted  the  power  from  the  tight  to 
the  loose  pulley.  The  gate  in  question  worked  between 
cleats  which  held  it  in  place,  and  automatically  rose  as 
the  elevator  car  descended,  and  fell  as  the  car  rose. 

There  was  some  conflict  as  to  the  understanding  be- 
tween plaintiff  and  the  foreman  as  to  when  the  repair 
should  be  commenced,  the  latter,  with  another  witness, 
testifying  that  plaintiff  and  the  foreman  agreed  that 
nothing  should  be  done  until  the  elevator  shut  down 
for  the  night,  owing  to  the  danger. 

Plaintiff  testified  that  he  did  not  in  fact  wait^  but 
commenced  work  at  once  to  remove  the  gate  from  the 
cleats,  in  order  to  do  which  it  was  necessary  to  remove 
the  bottom  of  the  cleat.  This  he  sawed  off  about  four 
feet  from  the  bottom,  and  when  about  to  enter  the  shaft 
to  remove  the  cleat,  an  employee  was  seen  coming  with 
a  buggy  of  scrap  iron.  Plaintiff  instructed  this  em- 
ployee after  starting  the  elevator  upward,  not  to  run 
it  down  until  plaintiff  directed,  to  which  the  employee 
assented.  Plaintiff  then  entered  the  shaft  and  was 
prying  at  the  cleat  with  a  pinch  bar  when  he  heard  the 
car  coming  down.  Not  finding  the  safety  rope,  and 
the  gate  being  down,  he  lay  down  in  the  bottom  of  the 
shaft,  where  the  car  struck  him,  causing  the  injuries 
sued  for. 

Instruction  No.  3,  given  for  plaintiff,  was  as  fol- 
lows: 
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''You  are  instructed  tliat  what  is  meant  by  pre- 
ponderance or  greater  weight  of  the  evidence,  is  the 
preponderance  or  greater  weight  of  the  evidence  which 
you  believe ;  and  if  you  do  not  believe  any  portion  of 
the  evidence,  when  considered  together  with  other 
evidence  in  the  case,  then  that  evidence  which  you  do 
not  believe  need  not  be  considered  by  you  in  determin- 
ing where  the  weight  or  preponderance  lies. ' ' 

Fbakk  M.  Cox  and  B.  J.  Fellinqham^  for  appellant. 

Fred  H.  Atwood,  Frank  B.  Pease,  Charles  0. 
LouoKs  and  Vbbnon  R.  Loucks,  for  appellee. 

Mb.  JusncB  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

1.  Tbial,  I  156* — tohen  weight  of  oonfUcting  evidence  for  jury. 
In  an  action  to  recover  for  personal  injuries,  where  the  testimony 
is  conflicting,  the  Jury  are  warranted  In  taking  plaintiff's  testimony 
as  true,  where  there  are  undisputed  facts  tending  to  support  It, 
it  being  for  the  jury  to  say  what  the  facts  were. 

2.  Mastib  Ajn>  BEBVANT,  $  260* — when  carpenter  and  employee 
operating  elevator  not  fellow^ervantt.  A  carpenter  engaged  In 
repairing  an  elevator  in  the  master's  buildings,  and  another  person 
employed  by  the  same  master,  who  has  occasion  at  times  to  use 
the  elevator,  but  who  is  not  regularly  employed  in  such  work,  are 
not  fellow-servants,  but  a  servant  so  using  the  elevator  becomes 
pro  hoc  vice  its  conductor,  for  the  negligent  acts  of  whom,  while  so 
employed,  the  master  is  liable. 

3.  Mastcb  and  sebvakt,  $  697* — when  evidence  sufficient  to  show 
negligence.  Where  plaintiff,  a  carpenter  and  millwright,  is  en- 
gaged in  repairing  the  gate  of  an  elevator  in  one  of  the  master's 
foundry  buildings,  and  enters  the  shaft  in  reliance  on  the  promise 
of  another  servant  who  operates  the  elevator  that  he  will  not  lower 
the  elevator  until   plaintiff  signals,   but  such   other  nevertheless 

'  /.owers  the  elevator  without  signal,  injuring  plaintiff,  evidence  held 
to  warrant  the  Jury  in  finding  that  the  servant  in  charge  of  the 
elevator  was  negligent,  and  that  his  negligence  was  that  of  the 
master. 

4.  Masteb  awd  sebvant,  S  350* — when  negligence  of  another  emr 

•Bee  nilnols  Note*  Disest,  Volt,  XI  to  XY,  and  Cumulative  Quarterly,  game 
teplo  and  Metlaa  number. 
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ployee  not  (usutned  risk,  A  carpenter  and  millwright  employed  by 
a  foundry  corporation  and  engaged  in  repairing  an  elevator  belong- 
ing to  defendant,  does  not,  by  his  contract  of  employment,  assume 
the  risk  of  an  injury  caused  by  the  negligent  act  of  another  servant, 
who,  while  in  charge  of  the  elevator,  lowers  the  car  without  signal 
from  plaintiff,  after  having  agreed  not  to  lower  it  before  receiving 
plaintiff's  signal. 

5.  Masteb  and  BEBVAiTF,  $  699* — when  evidence  sufficient  to 
support  finding  of  freedom  from  contributory  negligence.  In  an 
action  by  a  servant  to  recover  for  personal  injuries  received  while 
repairing  an  elevator  in  one  of  the  master's  foundry  buildings,  in 
the  usual  course  of  his  employment,  where  plaintiff  enters  the 
elevator  shaft  to  remove  a  cleat  holding  the  elevator  gate  in  place, 
relying  on  the  promise  of  the  servant  in  charge  of  the  elevator  that 
he  will  not  lower  the  elevator  car  until  plaintiff  signals,  and  where 
the  injury  Is  caused  by  the  lowering  of  the  elevator  car  before  such 
signal,  held  that  the  Jury  might  property  find  from  the  evidence  that 
plaintiff  was  not  guilty  of  contributory  negligence,  and  that  plain- 
tiff, in  securing  and  relying  on  the  promise,  did  all  that  was  rea- 
sonably required  for  his  own  safety,  although  he  did  not  throw  off 
the  power  by  the  use  of  the  safety  rope,  and  tie  it  up  so  that  the 
power  could  not  be  thrown  on,  or  place  timbers  in  the  shaft  to 
arrest  the  descent  of  the  car,  both  of  which  he  might  have  done. 

6.  Masteb  and  skbvant,  §  823* — nohen  instruction  on  preponder- 
ance of  evidence  not  reversible  error.  In  an  action  by  a  servani  to 
recover  for  personal  injuries  caused  by  the  negligent  operation  of 
an  elevator  car  while  plaintiff  was  repalrtng  the  elevator  gate,  an 
instruction  to  the  effect  that  the  preponderance  or  greater  weight 
of  the  evidence  meant  the  preponderance  or  greater  weight  of  only 
such  evidence  as  the  Jury  might  believe,  and  that  any  evidence  not 
believed  need  not  be  considered  in  determining  where  the  weight  or 
preponderance  lay,  held,  under  the  facts  of  the  case,  not  reversible 
error,  though  open  to  serious  objection,  in  that  the  Jury  cannot 
refuse  to  consider  any  part  of  the  evidence  in  determining  the 
question  of  its  preponderance,  but  must  consider  all  the  evidence, 
and  though  in  another  case  the  error  might  require  a  reversal. 

•See  nilnoli  Note*  Dixeet,  Vols,  XI  to  XV,  and  Cumnlallvo  QamrUrlj,  hubo 
twQlo  BMid  footioii  nnmbor. 
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FlBh  y.  FlBh,  194  IlL  App.  621. 


Lottie  E.  Fish^  Defendant  In  Error^  t.  William  H. 

Fish^  Plaintiff  in  Error. 

een.  No.  20,816.    (Not  to  be  reported  in  f nil.) 

Error  to  the  Circuit  Court  ot  Cook  county;  the  Hon.  Adelob  J. 
PBrrr,  Judge,  presiding.  Heard  in  this  court  at  the  March  term* 
1916.  Affirmed.  Opinion  filed  October  5,  1915.  Rehearing  denied 
October  14, 1915. 

Statement  of  the  Case. 

Action  by  Lottie  E.  Fish  against  William  H.  F^sh 
for  a  rule  to  show  cause  why  defendant  shonld  not  be 
attached  for  contempt  because  of  his  failure  to  comply 
with  a  divorce  decree  requiring  him  to  pay  $12  per 
month  for  the  support  and  education  of  their  chOd. 
A  motion  of  defendant  to  dismiss  the  rule  was  denied 
and  he  then  filed  his  answer.  A  hearing  was  had  and  a 
decree  entered  that  $384  was  due  to  complainant,  that 
defendant  was  in  contempt  of  court  and  that  he  be 
arrested  and  placed  in  the  county  jail  until  the  sum 
was  paid,  or  he  was  otherwise  released  by  due  process 
of  law,  but  that  his  imprisonment  should  not  exceed 
six  months.  Defendant  appealed,  but  his  appeal  was 
not  perfected  and  was  afterwards  dismissed  with  an 
order  that  procedendo  issue.  On  filing  a  copy  of  the 
order,  the  sheriflF  attached  the  defendant  and  he  sued 
out  this  writ  of  error. 

W.  H.  Fish,  pro  se  and  E.  M.  Sbtmoub,  for  plaintiff 
in  error. 

Fbbd  a.  Bangs,  for  defendant  in  error;  Bichabd  H. 
Colby,  of  counsel. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1,  Contempt,  §  58 ♦ — when  rule  to  show  cause  is  authorized.  A 
rule  to  8how  cause  is  authorized  where  a  petition  shows  that  the 
defendant  was  ordered  by  a  divorce  decree  to  pay  a  certain  sum  of 
money  each  month  to  the  complainant  for  the  support  and  main- 
tenance of  their  child,  and  that  the  order  was  not  complied  with. 

2.  Contempt,  §  70* — when  order  not  erroneous.  In  contempt 
proceedings,  brought  because  the  defendant  failed  to  comply  with 
a  decree  requiring  payment  of  a  certain  sum  each  month  to  the 
complainant  for  the  support  of  their  child,  an  order  requiring  pay- 
ment of  the  amount  found  due  was  not  erroneous  because  it  failed 
to  state  to  whom  the  money  was  to  be  paid,  it  being  apparent  that 
it  was  to  be  paid  to  complainant. 

3.  Contempt,  S  61* — what  is  effect  of  answer.  In  a  civil  con- 
tempt proceeding,  the  sworn  answer  of  the  defendant  is  not  sufficient 
to  purge  him  of  contempt. 

4.  Contempt,  §  64* — what  is  necessary  at  trial.  In  a  civil  con- 
tempt proceeding,  it  is  not  necessary  to  file  interrogatories. 

6.  Contempt,  §  73* — when  findings  are  presumed  supported  by 
evidence  on  writ  of  error.  Where  the  record  states  that  the  court 
having  heard  the  evidence  did  find  it,  etc.,  it  will  be  presumed,  in 
the  absence  of  a  certificate  of  evidence,  that  the  evidence  was  suffi- 
cient to  support  the  findings. 


Henry  A.  Tossler,  Appellee,  y.  George  Earle  and 
William  Earle,  copartners,  trading  as  George  & 
William  Earle,  Appellants. 

Gen.  No.  20,837.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Martin,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  October  5,  1915.  Rehearing  denied 
October  13,  1915. 

Statement  of  the  Case. 

Action  by  Henry  A.  Vossler  against  George  Earle 
and  William  Earle,  copartners  as  George  &  William 

*See  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  Ciimiil»tiTe  Quarterly,  game 
topic  and  seotion  number. 
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Earle,  to  recover  commissions  on  the  sale  of  four 
tracts  of  land  situated  in  Gary,  Indiana,  which  sale 
was  alleged  to  have  been  negotiated  by  Vossler. 
Plaintiff  was  a  real  estate  broker  doing  business  in 
Gary,  and  the  evidence  showed  that  he  found  a  pur- 
chaser for  the  land,  told  him  who  the  owners  were  and 
later  took  the  purchaser  to  the  oflSce  of  the  defendants 
in  Chicago,  where  a  contract  in  writing  for  the  sale 
of  the  land  for  $120,000  was  entered  into.  Later  the 
contract  was  modified,  and  still  later  the  land  was  con- 
veyed to  the  purchaser.  Plaintiff  recovered  a  judg- 
ment for  $6,000,  and  defendants  appealed. 

Geoboe  C.  Otto  and  Frank  P.  Lbffingwell,  for  ap- 
pellants. 

Knapp  &  Campbell,  for  appellee ;  John  R.  Cochran 
and  Harvey  J.  Curtis,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bbokebs,  §  7* — when  contract  to  pay  commissiona  implied. 
In  an  action  by  a  broker  for  commlBsions  for  selling  real  estate, 
where  the  evidence  showed  that  the  principals  by  their  conduct  ap- 
proved the  agency  of  the  broker,  and  that  such  broker  was  not  a 
volunteer,  a  contract  to  pay  commissions  was  implied  if  the  sale 
was  afterwards  consummated  through  the  broker's  efforts. 

2.  Bbokers,  §  5* — v^hen  license  necessary.  The  fact  that  an 
agent  negotiated  a  sale  of  land  in  another  State  at  the  home  of  the 
owner  in  Chicago  did  not  make  him  a  broker  within  the  meaning  of 
an  ordinance  requiring  brokers  to  have  licenses,  there  being  no  evi- 
dence that  such  agent  was  carrying  on  the  business  of  broker  in 
such  city. 

3.  Conflict  of  laws,  §  20* — what  law  applies  to  broker's  con- 
tract. Where  land  in  a  foreign  State  was  sold  in  this  State,  the 
statutes  of  such  foreign  State  requiring  that  a  contract  to  pay  com- 
missions for  selling  real  estate  must  be  in  writing  and  signed  by 
the  owner,  did  not  apply. 


*8ee  minolB  Note*  IMs««tt  Volt.  XI  to  XV,  and  CnmnlattTe  Qiuuterly. 
topic  and  Mctloa  number. 
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Peter  Billow,  Appellee,  y.  Isaac  Miller,  Appellant. 
Gen.  No.  20,869.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  A.  D. 
Webb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Action  by  Peter  Billow  against  Isaac  Miller  and 
Jacob  Zimon  to  recover  the  price  of  work  done  on  a 
building.  Miller  contracted  in  writing  with  Zimon  for 
the  erection  of  a  building  to  cost  $700,  and  Zimon  con- 
tracted with  Billow  for  work  on  such  building  agreeing 
to  pay  for  same.  Billow  contended  that  Miller  also 
agreed  to  pay  for  the  work.  At  the  trial  Miller  de- 
fended but  Zimon  did  not  nor  was  he  defaulted,  and 
the  jury  returned  a  verdict  against  both,  assessing 
plaintiff's  damages  at  $315.  The  record  showed  that 
defendants  moved  for  a  new  trial,  that  their  motion 
was  denied  and  judgment  rendered  against  defend- 
ants, that  defendants  prayed  an  appeal,  which  was  al- 
lowed on  the  defendant  filing  a  bond,  etc.  Miller  gave 
the  appeal  bond  in  whicl;!  Zimon  his  codef  endant  did 
not  join. 

EuDOLPH  D.  HuszAGH,  for  appellant 

Max  M.  Gbossman,  for  appellee ;  B.  S.  Cook,  of  coun- 
sel. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Pabties,  8  16^ — iohen  judgment  erroneous.  A  Judgment  against 
two  defendants  when  they  are  not  Jointly  liable  is  erroneous. 


•See  nilnoie  Note*  Diirett*  Vols.  XI  to  XV,  and  Ciimal»tiTo  Qnarteriy, 
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Ernestine  Rapp,  Appellee,  y.  William  Rapp,  Appellant. 
Gen.  No.  20,986.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis  \ 
B.  Sullivan,  Judge*  presiding.    Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  October  6,  1915. 

Statement  of  the  Case. 

Suit  for  divorce  by  Ernestine  Rapp  against  William 
Bapp  on  the  ground  of  adultery.  The  cause  was  tried 
to  a  jury,  and  the  court  instructed  the  jury  to  find  the 
issues  for  the  complainant,  and  on  the  verdict  so  di- 
rected entered  the  decree,  whereupon  the  defendant 
appeals. 

Ben  M.  Smith  and  Leb  J.  Frank,  for  appellant. 

Stein,  Mayer  &  Stein,  for  appellee ;  Elias  Mater,  of 
counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Appeal  and  ebrob,  §  76* — what  record  must  show.  An  objec' 
tlon  that  the  trial  court  erred  in  denying  a  motion  for  a  continu- 
ance cannot  be  reviewed  where  the  affidavit  for  continuance  is  not 
made  a  part  of  the  record  by  the  certitcate  of  the  judge  who  heard 
the  cause,  and  the  fact  that  such  affidavit  is  copied  into  the  tran- 
script by  the  clerk  does  not  make  it  part  of  the  record. 

2.  Divorce,  §  23* — when  residence  shown.  In  a  suit  for  divorce, 
where  the  testimony  of  the  complainant,  her  children  and  members 
of  her  household  shows  residence  in  this  State  for  some  time  be- 
fore the  filing  of  the  bill,  and  the  defendant  introduces  no  evidence 
of  any  tangible  fact  tending  to  show  that  complainant  was  not  an 
actual  and  bona  fide  resident,  the  jury  are  properly  instructed  that 
complainant  was  a  resident  of  the  State. 


*Se«  niinolB  Notes  Digest,  YoU.  XI  (o  XT.  and  Cumalatlve  Qaartorly.  game 
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3.  Divorce,  §  46* — tchen  question  of  adultery  need  not  he  siih 
mitted  to  jury.    In  a  suit  for  divorce  where  the  evidence  of  adultery 
of  the  defendant  is  clear  and  convincing,  and  uncontroverted,  the 
question  need  not  be  submitted  to  the  jury. 

4.  DivoBCE,  I  42* — what  evidence  inadmiaHhle  to  Mhow  adultery. 
In  a  suit  for  divorce  where  the  defendant  alleged  adultery  of  the 
complainant,  evidence  of  incontinence  with  another  person  occurring 
twMity  years  before  the  adultery  charged  would  not  tend  to  prove 
such  allegation  and  is  properly  excluded. 

5.  DivoBCE,  §  42* — when  circumstantial  evidence  of  adultery  ad- 
missihle.  Circumstantial  evidence  of  adultery  must  be  sufficiently 
significant  in  character  and  sufficiently  near  in  point  of  time  to  lead 
the  guarded  discretion  of  a  reasonable  man  to  a  belief  in  a  material 
element  and  the  fact  to  be  proved,  and  if  too  remote  or  insignificant 
it  will  be  rejected. 


Miehael  A.   Thomas^  Appellee,   t.   City   of  Chleago, 

Appellant. 

Gen.  No.  21,043. 

1.  Civil  bebvioe,  §  li*—when  employee  may  he  suspended.  Un- 
der section  12  of  the  City  Civil  Service  Act  (J.  ft  A.  t  1811),  as  to 
the  suspension  of  officers  for  a  reasonable  period  not  ezoeedlBg 
thirty  days,  there  is  no  restriction  on  the  right  of  suspension  for 
the  limited  time  prescribed,  and  when  occasion  warrants  it,  and 
the  interests  of  the  city  require  it,  a  civil  service  employee  may  be 
temporarily  deprived  of  his  employment  for  the  time  prescribed. 

2.  Civil  service,  f  14* — what  is  effect  of  statute  as  to  suspen- 
sion, Section  12  of  the  City  Civil  Service  Act  (J.  ft  A.  t  1811), 
providing  that  ''nothing  in  this  Act  shall  limit  the  power  of  any 
officer  to  suspend  a  subordinate,"  etc.,  is  broad  enough  to  apply 
where  it  is  necessary  to  lay  ofT  subordinates  for  a  limited  period  for 
the  purpose  of  economy  when  retrenchment  Is  necessary,  and  the 
word  ''suspend"  is  not  synonymous  with  "remove,"  but  with  "lay 
off." 

3.  Civil  bbrvicb,  §  14* — what  is  effect  of  statute  as  to  removal  of 
employee.  Section  12  of  the  City  Civil  Service  Act  (J.  ft  A. 
^  1811),  prohibiting  the  removal  of  an  officer  except  for  Just  cause, 

•S—  nilnoU  Notes  DlK«st,  ¥«!•.  XI  to  XV,  Md  CuiBlaUv*  Qurtoriy.  mmm 
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doei  not  apply  where  an  employee  is  laid  off  for  thirty  diurs  or  less 
when  it  is  done  in  good  faith  to  reduce  expenses. 

4.  Civil  sebvige,  §  14* — what  is  effect  of  rule  aa  to  discharging 
employee.  A  rule  of  the  civil  service  that  in  the  reduction  of  the 
force  of  employees  the  person  last  certified  for  employment  shall  be 
first  laid  off,  does  not  apply  to  a  lay  off  for  thirty  days  or  less  when 
it  is  done  in  good  faith  to  reduce  expenses. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Reversed  with  finding  of  facts.  Opinion  filed  October  6, 
1915. 

John  W.  Beokwith,  for  appellant ;  Leon  Hobnstein, 
of  counsel. 

Dabbow,  Baily  &  Sibsman,  for  appellee. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

This  appeal  brings  before  us  for  review  a  judg- 
ment recovered  by  appellee  Thomas,  formerly  a  sani- 
tary inspector  of  Chicago,  against  the  City  of  Chicago, 
appellant,  for  $93.55,  the  amount  of  wages  alleged  to 
be  due  Thomas  for  the  period  from  December  3  to 
31,  1912,  during  which  time  he  was  laid  off  and  did 
not  render  any  services  to  the  defendant.  His  conten- 
tion is  that  he  was  wrongfully  laid  off  and  was  entitled 
to  the  wages  or  salary  of  the  position  although  he  was 
not  at  work.  There  was  an  unexpected  curtailment  of 
the  revenues  of  the  city  for  the  year  1912  amounting 
to  about  $3,701,000.  It  was  not  known  that  there  would 
be  such  curtailment  until  July,  1912,  and  after  more 
than  one-half  of  the  appropriation  for  that  year  had 
been  expended.  The  heads  of  departments  were  re- 
quested by  the  city  comptroller  to  undertake  to  save 
from  twenty-three  to  thirty-one  per  cent,  of  the 
amounts  appropriated,  such  varying  percentages  being 
adjusted  to  meet  the  needs  of  the  different  depart- 


*Sf«  Ullaoto  N«tM  Digest,  Vols.  XI  to  XV,  ud  Comalftttv*  Qvartwly. 
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ments  and  their  ability  to  save.  The  head  of  the 
department  of  health  made  an  effort  to  save  twenty 
per  cent.  Thomas  was  a  sanitary  inspector  in  that 
department  at  a  salary  of  $100  per  month.  The  last 
seven  inspectors  certified  were  laid  off  in  October  for 
a  full  month.  About  November  3rd,  approximately 
one-third  of  the  remaining  inspectors  were  laid  off  for 
twenty-nine  days,  about  the  fifteenth  of  November  an- 
other third  for  the  same  time,  and  December  3rd,  when 
the  one-third  of  the  inspectors  first  laid  off  had  re- 
turned to  work,  the  remaining  third  were  laid  off  for 
the  same  time.  The  result  of  such  laying  off  was  that 
two-thirds  of  the  experienced  inspectors  were  at  work 
all  the  time  except  from  the  middle  of  November  to 
the  middle  of  December,  when  only  one-third  were  at 
work.  Thomas  was  among  the  one-third  last  laid  off. 
This  was  not  carried  out  with  absolute  precision  be- 
cause, as  stated  by  the  head  of  the  department,  an  ef- 
fort was  made  to  keep  a  working  force  in  all  the  differ- 
*  ent  lines,  but  the  inspectors  were  treated  alike  with 
the  exception  that  the  seven  who  came  into  the  depart- 
ment last  were  laid  off  thirty-one  days  and  the  others 
twenty-nine  days.  Such  absolute  fairness  as  was 
shown  convinces  us  that  the  good  faith  of  all  parties 
cannot  be  questioned. 

Section  12  of  the  City  Civil  Service  Act  (J.  &  A. 
^  1811)  contains  the  following"  provision :  **  Nothing  in 
this  Act  shall  limit  the  power  of  any  officer  to  suspend 
a  subordinate  for  a  reasonable  period,  not  exceeding 
thirty  days. ' '  Section  12  of  said  act  also  provides  that 
no  officer  or  employee  in  the  classified  civil  service  who 
has  been  appointed  as  provided  in  the  act,  *' shall  be 
removed  or  discharged  except  for  cause,  upon  written 
charges  and  after  an  opportunity  to  be  heard  in  his 
own  defense."  There  is  no  statutory  restriction  under 
the  Civil  Service  Act  on  the  right  of  suspension  for 
the  limited  time  prescribed' in  the  act,  and  the  statute 
must  be  construed  to  mean  that  when  occasion  war- 
rants it  and  the  interests  of  the  city  require  it,  a  civil 
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service  employee  may  be  temporarily  deprived  of  His 
employment  for  the  time  prescribed  without  affecting 
his  status.  The  wording  of  the  provision  in  section 
12  that,  "Nothing  in  this  Act  shall  limit  the  power  of 
any  oflScer  to  suspend  a  subordinate,"  etc.,  is  broad 
enough  to  cover  a  case  where  it  is  necessary  to  lay  off 
subordinates  for  the  limited  period  named  for  pur- 
poses of  economy  at  a  time  when  retrenchment  is  neces- 
sary. The  word  '* suspend"  in  the  statute  is  not  sy- 
nonymous with  *' remove"  but  with  "lay  off,"  where 
the  purpose  of  suspending  or  laying  off  men  is  proper 
and  necessary  retrenchment.  City  of  Chicago  v.  Peo- 
ple ex  rel.  Byrne,  114  111.  App.  145;  O'Neill  v.  Fitzsim- 
w  ens,  144  111.  App.  168 ;  Fitzsimmons  v.  0  'Neill,  214  HI. 
494;  Shane  v.  City  of  New  York,  135  App.  Div.  (N.  Y.) 
218. 

Section  7  of  the  Civil  Service  Rules  provides  that: 
"Whenever  it  becomes  necessary  in  any  business 
through  lack  of  work  or  funds,  or  for  any  other  cause, 
to  reduce  the  force  in  any  employment,  the  person 
working  in  said  business  who  was  last  certified  for 
such  employment  shall  be  the  first  laid  off."  Section 
12  of  the  Civil  Service  Act  prohibits  the  removal  of  an 
oflScer  appointed  under  the  rules  of  the  Civil  Service 
Commission  except  for  just  cause  and  with  an  oppor- 
tunity to  be  heard.  We  do  not  think  that  either  the 
rule  or  the  statute  is  intended  to  apply  to  a  lay  off  for 
thirty  days  or  less,  when  it  is  done  in  good  faith  to 
reduce  expenses. 

We  think  the  court  erred  in  rendering  judgment  for 
the  plaintiff  and  refusing  to  enter  judgment  for  the 
defendant,  and  the  judgment  of  the  Circuit  Court  is 
reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts.  The  court  finds  as  facts  from  the 
evidence  in  the  record  in  this  case  that  the  action  of 
the  defendant,  the  dty  of  Chicago,  and  of  the  head  of 
the  department  of  health  of  said  city,  in  laying  off  the 

Vol.  CXCIV  34. 


530  Appellate  Coubts  of  Illinois. 

Kennedy  Purniture  Ck>.  t.  Griffin,  194  111.  App.  530. 

plaintiff  Thomas,  a  sanitary  inspector  in  the  depart- 
ment of  health,  December  3,  1912,  for  the  period  of 
twenty-nine  days,  was  taken  in  good  faith  in  the  in- 
terest of  economy  and  necessary  retrenchment,  and  in 
an  honest  effort  to  bring  the  expenses  of  the  city  of 
Chicago  for  the  year  1912  within  the  revenue  of  the 
city  for  that  year,  and  not  for  the  purpose  or  with  the 
intent  to  circumvent  or  evade  any  provision  of  the  act 
to  regulate  the  civil  service  of  cities,  or  of  any  rule  of 
the  civil  service  commissioners  appointed  pursuant  to 
the  provisions  of  that  act. 


Kennedy  Furniture  Company,  Defendant  in  Error,  r. 
Mrs.  William  Griffin,  Plaintiff  In  Error. 

Gen.  No.  19,450.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.    Reversed.    Opinion  filed  October  6,  1915. 

Statement  of  the  Case* 

Action  by  the  Kennedy  Furniture  Company,  a  cor- 
poration, against  Mrs.  William  Griffin,  in  the  Munici- 
pal Court  of  Chicago.  The  action  was  replevin,  to  re- 
cover possession  of  part  of  goods  covered  by  a  chattel 
mortgage  given  to  plaintiff  by  one  George  Fabian,  and 
acknowledged  on  the  behalf  of  Fabian  by  one  D.  W. 
Fishell,  as  attorney  in  fact.  The  note  secured  by  the 
mortgage  was  overdue,  and  unpaid  in  part.  The  de- 
fendant was  a  bona  fide  purchaser  from  the  mortgagor, 
for  value,  of  the  goods  in  question,  which  were  taken 
from  her  by  the  plaintiff,  and  was  not  a  party  to  either 
note  or  mortgage. 
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At  the  trial  in  the  Municipal  Court,  the  court  admit- 
ted the  mortgage  in  evidence  against  the  objection  of 
the  defendant,  and  at  the  close  of  the  evidence  denied 
a  motion  by  her  to  strike  it  from  the  record  as  not  le- 
gally executed.  On  motion  of  the  plaintiiBF,  the  court 
directed  a  verdict  in  its  favor  for  one  cent  damages, 
and  after  overruling  motions  in  arrest  of  judgment, 
and  for  a  new  trial,  entered  judgment  on  the  verdict. 
Defendant  brings  error, 

John  J.  Griffin  and  Edward  J.  KELLEY,ifor  plain- 
tiff in  error. 

SoNNENscHEiN,  Berkson  &  FisHBLL,  for  defendant 
in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Chattel  moktqages,  f  48^ — when  invalid  against  third  persons. 
While  a  chattel  mortgage  not  acknowledged  as  required  by  the 
statute  may  be  good  as  between  the  parties,  it  is  invalid  as  against 
a  bona  fide  purchaser,  for  value,  of  the  mortgaged  property,  who 
may  set  up  its  invalidity  In  defense. 

2.  CHArrEL  MOBTOAQES,  §  56* — who  must  acknoioledge.  The 
Chattel  Mortgage  Act  (Rev.  8t,  ch.  95,  sec.  3,  J.  ft  A.  %%  7576  et  seq.), 
requiring  a  chattel  mortgage  to  be  acknowledged  by  the  mortgagor, 
is  not  complied  with  where  such  mortgage  is  acknowledged  by  the 
attorney  in  fact  of  the  mortgagor. 

3.  Chattel  mobtgages,'  §  86^ — what  is  effect  of  defective  execution, 
A  chattel  mortgage,  not  executed  as  provided  by  the  statute,  confers 
no  right  on  the  mortgagee  to  take  the  mortgaged  property  from  the 
possession  of  a  bona  fide  purchaser  for  value,  claiming  under  a 
transfer  from  the  mortgagor. 

4.  Chattel  mortgages,  f  86^ — when  invalid  against  third  persons, 
A  chattel  mortgage,  not  executed,  acknowledged  and  recorded  as  re- 
quired by  the  statute,  is  invalid  against  those  not  parties  or  privies. 

5.  Chattel  mortgages,  §  195* — when  inadmissible  in  evidence. 
In  an  action  of  replevin  to  recover  part  of  the  goods  covered  by  a 
chattel  mortgage  from  a  bona  fide  purchaser  from  the  mortgagor, 

•8«e  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Camal»ttv«  QoArterly. 
ioplo  and  section  number. 
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for  value,  held  error  to  admit  the  mortgage  in  evidence,  where  it 
appeared  that  the  mortgage  had  been  acknowledged  by  the  attoritey 
in  fact  of  the  mortgagor. 

6.  Chattel  mobtgages,  §  125* — how  construed.  A  chattel  mort- 
gage must  be  strictly  construed  against  those  seeking  to  enforce  it, 
for  the  reason  that  it  is  a  creature  of  statute,  and  contrary  to  the 
common  law. 

7.  Chattel  mortgages,  §  193* — when  verdict  improperly  directed. 
In  an  action  of  replevin  to  recover  part  of  the  goods  covered  by  a 
chattel  mortgage  from  the  possession  of  one  not  a  party  or  privy 
to  the  mortgage,  held  error  to  direct  a  verdict  for  the  plaintiff  where 
the  mortgage  itself  was  incompetent. 


Foley  Manufacturing  Company,  Appellee,  y.  City  of 

Chicago,  Appellant. 

Gen.  No.  19,821. 

1.  Rah^boads,  §  205* — when  dty  may  require  track  elevation. 
In  the  exercise  of  the  police  power,  a  city  had  a  right,  within  reason- 
able limits,  to  require  a  railroad  company  to  elevate  its  tracks  so 
as  to  avoid  grade  crossings,  and  to  protect  the  lives  and  property 
of  citizens. 

2.  Railroads,  §  220*— what  are  elements  of  damages  for  railroad 
elevation.  In  an  action  to  recover  for  damages  to  land,  caused  by 
the  elevation  of  the  tracks  of  a  railroad  company  in  compliance  with 
a  city  ordinance,  among  the  proper  elements  of  damage  are,  the 
change  in  the  grade  of  adjoining  streets,  through  which  the  plain- 
tiff had  ingress  and  egress,  and  the  closing  of  an  alley,  which  cut 
oft  travel  through  it,  in  so  far  as  such  damage  may  have  exceeded 
any  benefits  which  may  accrue  to  the  laad  as  a  result  of  the  im- 
provement 

3.  Railroads,  8  220* — when  instruction  on  damxiges  for  track 
elevation  erroneous.  In  an  action  to  recover  for  damage  to  land 
due  to  the  elevation  of  railroad  tracks,  an  Instruction  that  the  loss 
of  the  use  of  the  switch  track,  removed  incidentally  in  compliance 
with  a  city  ordinance  requiring  such  elevation,  was  an  element  of 
damage  to  be  taken  into  consideration  by  the  jury  in  assessing 
damages,  held  to  be  reversible  error,  for  the  reason  that  it  intro- 
duced an  eh^ment  of  damage  not  sanctioned  by  the  law. 

•See  lUlnols  Notee  Digest,  VoU.  XI  (o  XV,  and  Cumulative  Quarterlx. 
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4.  Appeal  and  error,  |  1782* — when  verdict  including  improper 
element  of  damages  reversed.  Where  a  verdict  is  for  a  lump  sum 
and  Includes  several  elements  of  damage,  one  of  which  Is  for  injury 
to  legal  rights  which  do  not  exist,  the  Judgment  must  be  reversed, 
where  the  amounts  assessed  for  the  proper  elements  of  damage  can- 
not be  ascertained,  either  from  the  verdict  or  from  the  evidence. 

6.  Raujioadb,  i  220* — what  is  measure  of  damages  for  track  ele- 
vation. The  measure  of  consequential  damages  to  land,  due  to 
track  elevation  operations,  is  the  difference  between  the  value  of  the 
property  as  a  whole  at  the  time  immediately  preceding  the  track 
elevation,  and  its  value  thereafter,  as  affected  by  the  changed  con- 
ditions, which  are  regarded  as  elements  of  damage. 

6.  Railroads,  §  220* — what  are  consequential  damages  from 
track  elevation.  Where  no  land  of  the  plaintiff  is  taken  as  the  re- 
sult of  the  track  elevation  operations  complained  of,  the  damages 
recoverable  are  consequential. 

7.  Railroads,  §  220* — when  ordinance  confers  no  additional 
rights,  A  city  ordinance  containing  an  agreement  to  pay  damages 
incident  to  track  elevation  operations  which  was  required  by  the 
ordinance  gives  no  right  to  any  person  injured  thereby  which  such 
person  did  not  have  aside  from  the  ordinance. 

8.  Railroads,  §  220* — when  track  elevation  ordinance  confers  no 
right  of  action.  A  city  ordinance  requiring  a  railroad  company  to 
elevate  its  tracks,  and  incidentally  necessitating  the  removal  of  a 
switch  track  abutting  the  plaintiff's  property  at  grade,  in  order  to 
comply  with  the  ordinance,  glvec  no  right  of  action  against  the 
railroad  company,  either  under  the  Constitution  of  1870  or  at  com- 
mon law,  for  the  damages  caused  by  such  elevation  and  removal. 

9.  Railroads,  §  220*— tc/ien  purchaser  of  land  in  view  of  existing 
conditions  bound  to  take  notice  of  possible  danger.  Persons  who 
buy  land  and  make  improvements  thereon,  with  reference  to  the  con- 
venience of  an  existing  switch  track,  abutting  their  land  at  grade, 
for  shipping  their  product,  do  so  with  the  Implied  knowledge  that 
a  city  ordinance  may  be  passed,  compelling  the  railroad  company 
to  elevate  its  tracks,  and  thereby  abolish  such  grade  switch  tracks. 

10.  Railroads.  S  220* — when  owner  of  land  not  entitled  to  darn^ 
ages  for  removal  of  switch  due  to  track  elevation.  The  fact  that  the 
plaintiff  purchased  his  property  and  made  improvements  thereon, 
with  reference  to  an  existing  switch  track  connection  at  grade  with 
the  tracks  of  a  railroad  company,  and  the  convenience  of  the  same 
for  shipping  his  product,  does  not  operate  to  give  a  right  against 
the  city  to  have  the  railroad  company  maintain  the  tracks  at  the 
existing  grade,  or  to  create  a  right  of  action  against  the  city  for 
damages  caused  by.  the  removal  of  the  track,  when  made  necessary 
by  the  compliance  of  the  railroad  company  with  a  city  ordinance 
requiring  it  to  elevate  its  tracks. 


^ 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  H. 
Stkbi^ino  Pomejsoy,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1918.  Reversed  and  remanded.  Opinion  filed  October 
6,  1915. 

William  H.  Sexton,  for  appellant ;  Leb  D.  Mathias, 
P.  W.  Sullivan  and  Wiixiam  Dillon,  of  counsel. 

HowABP  W.  Hayes  and  Vail  &  Vette,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

In  this  suit  appellee  seeks  to  recover  damages  to  its 
factory  property  from  the  appellant  municipality,  aris- 
ing, as  it  contends,  from  the  raising  of  the  tracks  of  the 
Chicago,  Burlington  &  Quincy  Railroad  Company  un- 
der a  city  ordinance  so  requiring,  whereby  appellee 
was  deprived  of  the  use  of  a  certain  surface  switch  or 
team  track  of  the  railroad  adjoining  and  abutting  its 
property,  and  because  of  the  depressing  of  the  road- 
beds  of  Twenty-fifth  and  Twenty-sixth  streets  and  the 
closing  of  a  certain  alley,  through  which  streets  and 
alley  it  had  the  right  of  ingress  and  egress  to  and  from 
its  property.  Appellee  claims  to  have  bought  its  prop- 
erty in  view  of  the  shipping  facilities  afforded  by  such 
switch  or  team  track,  which  were,  by  the  elevation  of 
the  tracks  of  the  railroad,  abolished,  thereby  lessening 
the  value  of  its  real  estate  and  factory  plant  and  lum- 
ber storage  yards,  to  which  several  uses  the  land  was 
put.  A  trial  before  court  and  jury  resulted  in  a  verdict 
and  judgment  against  the  city  and  in  favor  of  appellee 
for  $22,500,  and  the  city  appeals. 

We  are  not  concerned  with  the  amount  of  the  dam- 
ages, as  counsel  for  the  city  concede  that  if  appellee  is 
entitled  to  recover  damages  upon  the  theories  present- 
ed by  the  evidence  and  the  instructions  to  the  jurj',  the 
amount  assessed  is  not  too  much,  and  say  in  their 
brief:  **But  we  are  not  here  attacking  the  amount  of 
the  verdict  as  being  against  the  weight  of  the  evidence. 
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If  it  be  assumed  that  the  plaintiff  was  entitled  to  re- 
cover the  kinds  of  damage  which  it  sought  to  recover 
in  this  case,  we  admit  that  the  amount  of  the  verdict 
was  so  far  within  the  scope  of  the  evidence  as  to  justi- 
fy this  court  in  refusing  to  set  it  aside  on  the  ground 
that  it  is  excessive  or  against  the  weight  of  the  evi- 
dence. * ' 

The  objections  and  exceptions  made,  preserved  in 
the  trial  court,  and  the  errors  here  assigned  upon  the 
record,  present  for  our  determination  two  questions : 

FIRST.  By  the  elimination  of  the  switch  or  team 
track  through  the  elevation  of  the  railroad  tracks,  un- 
der the  city  ordinance,  and  depriving  appellee  of  the 
use  of  the  same  in  its  business,  is  the  city  liable  under 
the  law  for  the  resulting  damage  to  appellee  in  the  de- 
crease in  value  of  its  property  thus  occasioned  I  And — 

SECOND.  Is  the  city  liable  to  appellee  for  the  de- 
crease in  value  of  its  property  resulting  from  the 
closing  of  the  south  end  of  the  alley  between  Western 
and  Artesian  avenues,  and  the  depression  of  that  por- 
tion of  Twenty-fifth  and  Twenty-sixth  streets  contigu- 
ous to  appellee's  property! 

By  the  instructions  given  by  the  court  at  the  request 
of  appellee,  both  these  elements  were  submitted  to  the 
jury  for  their  consideration  as  constituting  measures 
of  damages  recoverable,  in  this  action,  from  the  city. 

The  proof  shows  that  the  switch  or  team  track  was 
not  on  the  property  of  appellee  and  that  its  use  of  the 
track  as  a  shipping  facility  was  in  common  with 
others;  that  it  had  no  contractual  right  with  the  rail- 
road company  entitling  it  to  its  continued  use,  so  that 
when  the  railroad  company  eliminated  it  in  the  eleva- 
tion of  its  tracks  in  the  vicinity  of  appellee's  property, 
it  violated  no  agreement  that  it  had  with  appellee  nor 
any  duty  which  it  owed  appellee  by  implication  of  law. 
No  part  of  the  property  of  appellee  was  actually  taken 
in  the  track  elevation  operation,  so  that  the  damages 
recoverable  are  consequential  and  the  measure  of  such 
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damages  is  the  difference  between  the  value  of  the 
property  as  a  whole  at  the  time  immediately  preceding 
the  track  elevation  and  its  value  thereafter,  as  such 
value  may  be  affected  by  the  changed  conditions,  which 
are,  under  the  law,  regarded  as  elements  of  damage  re- 
coverable against  the  city. 

The  first  element  of  damage,  resulting  from  the  ele- 
vating of  the  tracks  and  the  consequent  abolishing  of 
the  switch  or  team  track,  under  the  conditions  here 
prevailing,  is  not  recoverable  in  this  action. 

We  think  it  clear,  under  the  evidence  in  this  record, 
that  appellee  had  no  right  of  action  against  the  Bur- 
lington road  because  of  the  elevation  of  its  tracks  un- 
der the  ordinance  and  the  necessary  doing  away  with 
the  switch  or  team  track  abutting  appellee's  property, 
and  that  the  agreement  in  the  ordinance  by  the  city  to 
pay  the  damages  incident  to  the  track  elevation  by  the 
railroad,  under  the  ordinance,  gave  no  right  of  action 
to  appellee  against  the  city  which  it  did  not  possess 
aside  from  the  ordinance.  Chicago  Flour  Co.  v.  City 
of  Chicago,  243  111.  268. 

On  the  question  now  under  discussion,  Otis  Elevator 
Co.  V.  City  of  Chicago,  263  111.  419,  would  seem  to  be 
controlling.  It  is  held  in  the  Otis  case,  supra,  in  which 
the  condition  was  similar  to  that  in  the  case  at  bar, 
that  neither  under  the  Constitution  of  1870  nor  by  the 
course  of  the  common  law  would  the  railroad  company 
be  liable  in  an  action  for  damages  for  the  elevation  of 
its  railroad  tracks  under  a  city  ordinance,  and  the  re- 
moval of  a  switch  track  abutting  the  Otis  property. 
This  reasoning  in  the  Otis  case  is  conclusive  against 
the  contention  of  appellee  as  the  city  in  the  ex- 
ercise of  its  police  power  had  a  right,  within  reason- 
able limits,  to  require  the  Burlington  road  to  elevate 
its  tracks  so  as  to  avoid  grade  crossings  upon  streets, 
thus  protecting  the  lives  and  property  of  its  citizens. 
Chicago  <&  N.  W.  Ry.  Co.  v.  City  of  Chicago,  140  HI. 
309. 
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It  is  urged  by  appellee  that  its  property  was  pur- 
chased and  its  factory  and  lumber  yard  installed  be- 
cause of  the  advantage  arising  from  the  proximity  of 
the  railroad  and  the  existence  of  the  team  track  in 
affording  facilities  for  shipping  its  wares  and  product ; 
but  in  the  Otis  case,  supra,  it  was  held  that  the  mere 
fact  that  a  property  owner  constructs  improvements 
on  his  property  with  reference  to  a  switch  track  con- 
nection at  grade  with  the  tracks  of  a  railroad  com- 
pany, does  not  operate  to  give  a  right  against  the  city 
to  have  the  railroad  tracks  maintained  at  the  existing 
grade.  In  other  words,  when  appellee  bought  its  land 
and  made  its  improvements  thereon  it  did  so  with  the 
implied  knowledge  that  a  city  ordinance  might  be 
passed  compelling  the  railroad  to  elevate  its  tracks  and 
thereby  abolish  all  grade  switches,  and  that  no  dam- 
ages would  be  recoverable  by  reason  thereof.  Kotz  v. 
Illinois  Cent.  R.  Co.,  188  Dl.  578. 

The  change  in  the  grade  of  the  streets  adjoining  the 
property  of  appellee,  through  which  it  had  the  right  of 
ingress  and  egress,  and  the  closing  of  the  adjacent  al- 
ley cutting  off  its  right  of  travel  through  it,  are  proper 
elements  of  damage  for  which  a  recovery  may  be  had 
in  this  suit,  so  far  as  the  same  caused  a  depreciation 
in  the  value  of  the  property  of  appellee,  if  such  dam- 
age exceeded  any  benefits  to  such  property  attributable 
to  improvements,  if  any,  which  might  flow  from  the 
track  elevation. 

In  City  of  Chicago  v.  Loner gam^,  196  HI.  518,  it  is  held 
that  the  city  is  liable  for  damage  to  private  property 
arising  from  a  change  in  the  grade  of  the  street  on 
which  it  abuts,  made  necessary  by  the  building  of  a 
subway  under  railroad  tracks  in  obedience  to  a  track 
elevation  ordinance. 

City  of  Chicago  v.  Jackson,  196  111.  496,  follows  the 
Lonergan  case,  supra,  and  also  holds  that  any  change 
in  the  grade  of  a  street  by  which  ingress  to  or  egress 
from  private  property  is  obstructed  is  a  damage  to 
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private  property  for  public  use  within  the  meaning  of 
section  13  of  article  II  of  the  State  Constitution  of 
1870. 

The  court,  at  the  request  of  appellee,  instructed  the 
jury  by  the  third  instruction  that  an  element  of  damage 
to  be  taken  into  consideration  in  assessing  the  damages 
of  appellee,  was  the  effect  upon  the  value  of  appellee's 
property  resulting  from  the  loss  of  the  use  of  the 
switch  or  team  track  eliminated  by  the  elevation  of  the 
tracks  of  the  Burlington  road  under  the  city  ordinance 
requiring  them  to  be  elevated.  This  was  reversible 
error  as  introducing  an  element  of  damage  not  sanc- 
tioned by  the  law.  As  the  judgment  includes  damages 
for  injuries  to  supposed  legal  rights  which  had  no  ex- 
istence, and  neither  by  the  verdict  of  the  jury  nor  the 
evidence  in  the  record  can  the  amounts  assessed  for 
the  loss  of  the  tise  of  the  switch  or  team  track  and  the 
depression  of  the  streets  and  the  closing  of  the  alley 
be  separately  ascertained,  the  case  must  be  sent  back 
to  the  trial  court,  so  that  on  a  new  trial  the  assessment 
of  damages  may  be  limited  to  the  injury  sustained  by 
appellee  to  its  property,  as  indicated  in  this  opinion. 

For  the  error  in  assessing  damages,  the  judgment  of 
the  Circuit  Court  is  reversed  and  the  cause  remanded. 

Reversed  and  renumded. 
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John  MeKeelmey  and  John  HeKeehney,  Jr.,  sarrlTlng 
partners  of  Weir,  MeKechney  A  Company,  Appel- 
lants, T.  City  of  Chicago,  Appellee. 

Gen.  TSo.  19,879.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  Honors,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Afllrmed.    Opinion  filed  October  5,  1916. 

Statement  of  the  Case. 

Action  by  John  McKechney  and  John  McKechney, 
Jr.,  as  surviving  partners  of  the  firm  of  Weir,  McKech- 
ney &  CompEmy,  plaintiffs,  against  the  City  of  Chicago, 
defendant,  in  the  Circuit  Court  of  Cook  county. 

The  action  was  a  bill  to  vacate  a  jiidgment  in  favor 
of  plaintiffs  for  one  dollar  and  costs,  and  for  a  new 
trial,  on  the  ground  that  the  judgment  was  procured  by 
fraud,  and  by  the  perjured  testimony  of  defendant's 
witnesses.  The  cause  of  action  on  which  the  judgment 
complained  of  was  entered  was  the  construction,  by 
plaintiffs'  firm,  of  a  tunnel  in  the  city  of  Chicago, 
known  as  the  '* Northwest  Land  Tunnel,"  under  con- 
tracts with  defendant.  Previous  litigation  in  the  case 
is  found  in  the  cases  of  City  of  Chicago  v.  McKechney, 
91  HI.  App.  442,  rev'd  205  111.  372;  McKechney  v.  City 
of  Chicago,  160  111  App.  544. 

The  main  issue  at  the  trial  resulting  in  the  judgment 
complained  of  was  the  character  and  kind  of  earth  ex- 
cavated in  constructing  the  tunnel.  The  bill  alleged 
want  of  knowledge  at  the  time  of  trial  of  the  fraud  and 
perjured  testimony,  and  that  no  access  could  be  had 
by  plaintiffs  to  the  tunnel  to  procure  evidence  for  use 
at  the  trial.  It  also  appeared  on  the  face  of  the  bill 
that  plaintiffs  had  full  knowledge  of  the  fraud  and  per- 
jured testimony  complained  of,  more  than  two  and  one- 
half  years  before  the  bill  was  filed,  and  further,  that 
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the  time  allowed  for  suing  out  a  writ  of  error  had  ex- 
pired before  such  filing. 

It  was  nowhere  alleged  that  any  attempts  were  made 
to  procure  evidence  from  those  engaged  in  construct- 
ing the  tunnel,  or  that  city  officials  were  summoned  as 
witnesses,  or  that  process  was  asked  to  compel  the 
production  of  city  documents.  It  was  not  alleged  that 
any  examination  of  the  earth  was  made  by  competent 
persons,  after  it  was  hoisted  to  the  surface,  nor  did 
any  matter  appear  in  the  bill  in  excuse  of  the  delay  in 
filing  the  bill.  The  defendant  demurred  generally,  and 
the  demurrer  was  sustained.  From  a  decree  dismiss- 
ing the  bill  for  want  of  equity,  plaintiffs  appeal 

Adams,  Cbews,  Bobb  &  Westcott,  for  appellants; 
Madge  Habtman,  of  counsel. 

William  H.  Sexton,  for  appellee;  Bbyan  T.  Cbaio, 
of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Equity,  S  78* — when  laches  shown.  Plaintiffs  who  fall  to  use 
reasonable  diligence  to  bring  their  bill  after  knowledge  of  the  facts 
on  which  they  base  their  claim  to  relief  are  guilty  of  laches. 

2.  Judgment,  §  339* — when  hill  to  impeach  judgment  harred  by 
laches.  In  a  bill  to  impeach  a  judgment  for  fraud  and  perjured  tes- 
timony, where  plaintiffs  did  not  file  their  bill  until  more  than  two 
and  one-half  years  after  knowledge  of  the  facts,  held  that  plaintiffs 
were  guilty  of  laches. 

3.  Equity,  i  95* — h^w  laches  may  he  taken  advantage  of.  Laches 
appearing  on  the  face  of  the  bill  may  be  taken  advantage  of  by 
either  general  or  special  demurrer,  and  a  demurrer  to  such  a  biU 
Is  properly  sustained. 

4.  Judgment,  §  339* — what  excuse  for  laches  in  impeaching 
judgment  required.  Want  of  diligence  in  bringing  a  bill  to  Impeach 
a  judgment  for  fraud  and  perjured  testimony  will  not  be  excused 
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except  for  the  most  cogent  and  Imperative  reasons,  which  mnit  he 
clearly  averred  In  the  hill. 

6.  JuDGME>'T,  jl  339* — when  Mil  to  impeach  "barred  by  lapse  of 
time.  A  court  of  equity  will  not  entertain  a  bill  to  impeach  a 
judgment  for  fraud  after  the  expiration  of  the  time  allowed  by 
statute  for  suing  out  a  writ  of  error. 

6.  Judgment,  §  343* — what  bill  to  impeach  must  show  to  rebut 
claim  of  laches.  In  a  bill  to  impeach  a  Judgment  for  fraud  and  per- 
jured testimony,  mere  disclaimer  of  knowledge  of  the  fraud  and 
perjured  testimony  is  not  enough  to  show  diligence  for  the  reason 
that  the  bill  must  allege  reasonable  efforts  to  procure  knowledge, 
which  efforts  were  abortive. 

7.  Judgment,  ft  343* — when  bill  to  impeach  for  perjured  t€Sti- 
mony  insufficient.  In  a  bill  to  impeach  a  judgment  on  the  ground 
that  it  was  obtained  by  perjured  testimony,  where  the  main  question 
at  the  trial  on  which  the  judgment  was  rendered  was  the  character 
and  kind  of  soil  excavated  in  constructing  a  tunnel,  an  allegation 
that  before  the  time  of  the  trial  parties  complaining  of  the  judg- 
ment could  not  obtain  access  to  the  tunnel  to  obtain  evidence  with 
which  to  overcome  the  perjured  testimony  complained  of  is  a  mere 
conclusion,  founded  on  no  particular  averment  of  facts  supporting 
it,  and  has  no  tendency  to  excuse  an  apparent  want  of  diligence  to 
secure  such  evidence,  as  it  is  clear  that  in  construction  of  a  tunnel 
many  persons  must  have  been  engaged,  from  whom  evidence  could 
have  been  obtained  by  the  use  of  due  diligence,  and  because  the 
earth  excavated  must  have  been  raised  to  the  surface  where  an 
examination  of  Its  character  could  have  been  made  by  competent 
persons. 

8.  Judgment,  i  312* — when  diligence  not  shown  to  sustain  bill 
to  impeach.  In  a  bill  to  impeach  a  judgment  on  the  ground  that 
it  was  obtained  by  perjured  testimony,  failure  of  parties  complain- 
ing of  the  judgment  to  take  advantage,  in  time  for  use  at  the  trial, 
of  means  readily  available  to  secure  evidence  with  which  to  over- 
come the  perjured  testimony  complained  of,  and  which  means  would 
probably  have  procured  the  necessary  testimony,  is  such  a  want  of 
due  diligence  as  will  prevent  a  court  of  equity  from  entertaining  a 
bill  to  set  aside  the  judgment,  and  grant  a  new  trial. 

9.  Judgment,  S  328* — when  perjured  testimony  not  ground  for 
equitable  interference.  The  fact  that  a  judgment  is  obtained  by 
means  of  perjured  testimony  is  not  sufficient  ground  either  for 
vacating  the  judgment  or  for  restraining  its  enforcemetit. 

10.  Judgment,  i  321* — what  necessary  to  warrant  equitable  inter- 
ference with.  A  court  of  equity  will  entertain  a  bill  to  impeach, 
for  fraud,  a  judgment  between  the  same  parties  only  where  the 
fraud  complained  of  is  extrinsic  or  collateral. 
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11.  Judgment,  §  321* — what  constitutes  collateral  fraud  on  bill 
to  impeach.  Extrinsic  or  collateral  fraud,  as  applied  to  a  Mil  to 
impeaob  a  Judgment  for  fraud,  consists  in  fraudulent  acts  which.  In 
fact*  prevent  the  unsuccessful  party  from  having  a  trial. 

12.  JunoMKifT,  §  328* — when  duty  of  party  to  guard  against  per- 
jured testimony,  A  party  must  be  prepared  to  meet  and  expose 
perjured  testimony  which  Is  offered  at  the  trial. 

13.  JtTDOMEKT,  I  321* — what  is  intrinsic  fraud  on  hill  to  impeach. 
Intrinsic  fraud,  as  applied  to  a  bill  to  impeach  a  judgment  for 
fraud,  is  fraud  which  is  confined  to  matters  in  evidence  at  the  trial 
resulting  in  the  judgment  complained  of. 

14.  Judgment,  §  321* — when  judgment  not  impeached  in  equity 
for  intrinsic  fraud,  A  court  of 'equity  will  not  entertain  a  bill  to 
impeach,  for  fraud,  a  judgment  between  the  same  parties  whera  the 
fraud  complained  of  is  intrinsic. 


Acme-Evans  Company,  Defendant  in  Error,  t.  Osear 
L.  Hunter  and  John  Doe,  trading  as  0.  L.  Hnnter 
&  Company,  Plaintiff  in  Error. 

Gen.  No.  20,170.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Rtan,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.  Affirmed.  Opinion  filed  October  5,  1916.  Rehearing  denied 
October  14,  1915. 


Statement  of  the  Case. 

Action  by  Acme-Evans  Company,  a  corporation, 
plaintiflF,  against  Oscar  L.  Hunter  and  John  Doe,  trad- 
ing as  0.  L.  Hnnter  &  Company,  defendants,  to  recover 
on  a  contract  for  the  sale  of  grain.  The  contract  was 
for  prompt  shipment  on  shipping  orders  to  be  given 
by  defendants.     The   contract  contained   an   option, 
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which  was  reserved  to  the  plaintiff,  that  ''at  the  end 
of  the  contract  time  *  *  *  the  seller  shall  have  the 
right  *  *  *  (3)  to  continue  the  contract,  without 
notice,  for  thirty  days  with  a  carrying  charge.''  A 
resale  was  made  more  than  thirty  days  after  a  reason- 
able time  had  expired  wherein  defendants  might  have 
given  shipping  instructions,  of  which  resale  no  notice 
was  given  to  defendants.  Plaintiff  constantly  pressed 
defendants  by  letters  and  telegrams,  for  shipping  in- 
structions, to  which  defendants  paid  no  attention.  The 
judgment  was  for  the  difference  between  the  contract 
price  and  the  amount  realized  on  the  resale,  with  car- 
rying charges  and  commissions  added.  To  reverse  a 
judgment  for  plaintiff,  defendants  prosecute  this  writ 
of  error. 

Alden,  Latham  &  Yottno,  for  plaintiffs  in  error;  T. 
A.  Sheehan,  of  counsel. 

Frank  F.  Beed  and  Charles  A.  Wuxjams,  for  de- 
fendant in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  tBe 
court. 

Abstract  of  the  Deeislon. 

1.  Sales,  f  114* — when  breach  of  contract  shoton.  Where  a  con- 
tract for  the  sale  of  grain  provided  for  prompt  shipment  on  shipping 
instructions  to  be  given  by  defendants,  and  containing  an  option 
to  plaintifT  which  had  the  effect  of  extending  the  time  of  delivery, 
but  where  it  appeared  that  plaintiff,  during  the  whole  time,  con- 
stantly pressed  defendants  for  shipping  instructions,  which  were 
never  given,  held  that  the  evidence  showed  a  breach  by  defendants. 

2.  Sales,  |  124* — what  essential  to  "prompt  delivery,"  By  legal 
intendment,  ^'prompt  delivery"  means  within  a  few  days  at  moat. 

3.  Bales,  I  341* — when  time  for  compliance  by  purchaser  not 
extended.  Where  a  contract  for  the  sale  of  grain  provided  for 
prompt  shipment  on  shipping  orders  to  be  given  by  defendants. 


•B—  UUnote^  N«tM  IMsest,  Vols.  ZI  to  XV,  Mid  OumJUitlYe  QoMtorly. 
tople  Mid  MctkMi  BiimlMr.  ^' 


544  Appellate  Coukts  op  Illinois. 

O'Malley  v.  Illinois  Publishing  and  Printing  Co.,  194  IH.  App.  544. 

which  also  contained  an  option  to  plaintiff  which  had  the  effect  of 
extending  the  time  of  delivery  for  thirty  days,  evidence  held  to  show- 
no  ground  for  defendants  to  believe  that  the  time  of  performance 
had  been  extended  by  the  exercise  of  plaintiff's  option,  although  it 
appeared  that  a  resale  was  not  made  until  more  than  thirty  days 
after  the  expiration  of  a  reasonable  time  for  giving  shipping  in- 
structions, it  appearing  that  during  the  whole  time  plaintiff  con- 
stantly pressed  defendants,  by  letters  and  telegrams,  for  such  in- 
structions. 

4.  Sales,  S  60* — when  contract  executory.  Where  a  contract  for 
the  sale  of  grain  provided  for  prompt  shipment  on  shipping  in- 
structions to  be  given  by  the  vendee,  held  that  the  contract  was  in 
its  essence  executory. 

5.  Sales,  §  306* — when  notice  of  resale  not  required  on  breach 
by  purchaser.  In  a  contract  for  the  sale  of  grain  which  is  essentially 
executory,  notice  of  a  resale  is  not  required. 

6.  Evidence,  S  280* — when  market  reports  admissible  to  show 
values.  Trade  journals  and  market  reports  are  primary  evidence 
tending  to  show  market  values,  for  the  reason  that  they  are  based 
on  a  survey  of  the  whole  market  and  are  a  source  of  information  on 
which  the  business  world  relies,  for  which  reasons  they  are  more 
satisfactory  than  individual  entries  of  sales  and  inquiries. 

7.  Evidence,  §  51* — who  hus  burden  of  disproving  market  re- 
ports. Where  market  reports  admitted  as  tending  to  show  market 
value  do  not  state  the  correct  market  price,  the  burden  is  on  the 
adverse  party  to  show  that  fact 


John  F.  O'Malleyy  Appellee,  t.  Illinois  Pnblisliing  and 

Printing  Company,  Appellant. 

Gen.  No.  20,264. 

1.  Libel  and  slandeb,  5  142* — what  evidence  inadmissible  on  plea 
of  justification.  Where  a  libel  charged  plaintiff  with  being  the 
head  of  an  organization  for  the  colonization  of  illegal  voters,  and  a 
plea  of  justification  in  the  resulting  action  for  libel  charged  plaintiff 
with  procuring  illegal  votes  to  be  cast  at  a  named  election,  evi- 
denoe  of  plaintiff's  acts  at  an  election  other  than  that  named  in  the 
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plea  is  incompetent,  as  having  no  tendency  either  to  prove  the 
truth  of  the  charge  or  to  sustain  the  plea,  for  the  reason  that,  since 
the  law  requires  the  plea  to  be  as  broad  as  the  charge,  the  evidence 
ofTered  under  the  plea, 'to  be  competent,  must  suffice  to  prove  the 
truth  of  the  charge. 

2.  Libel  and  blatxdkh,  §  104* — when  plea  of  justification  had.  A 
plea  which  attempts  to  justify  a  libel  without  alleging  facts  suffi- 
cient to  establish  the  truth  of  the  charge  will  be  held  bad  on  de- 
murrer. 

3.  Libel  and  slandeb,  S  140* — when  hearsay  inadmissible. 
Where  a  libel  charged  plaintiff  with  being  the  "head  of  an  organiza^ 
tion  for  colonizing  illegal  voters,"  and  "one  of  the  most  notorious 
gambling  bosses  Chicago  ever  had,"  hearsay  testimony  not  tending 
to  connect  plaintifC  with  the  incidents  testified  to,  which  were  far 
remote  from  the  date  when  the  libel  charged  plaintift  with  being 
guilty  of  the  acts  named,  is  incompetent  as  having  no  tendency 
either  to  sustain  a  plea  of  Justification  or  in  mitigation  of  damages, 
and  held  not  error  to  strike  from  the  record  a  deposition  containing 
such  testimony. 

4.  Evidence,  §  223* — ivhen  hearsay.  Testimony  offered  as  tend- 
ing to  prove  an  event  which  occurred  in  the  absence  of  the  witness, 
and  of  which  he  admittedly  had  no  knowledge,  held  properly  ex- 
cluded, for  the  reason  that  such  testimony  is  pure  hearsay,  and 
therefore  incompetent. 

5.  Libel  and  blandeb,  |  163* — when  instruction  to  find  defendant 
guilty,  proper.  In  an  action  for  libel,  where  defendant  failed  in 
two  important  respects  to  sustain  its  plea  of  Justification,  held  not 
error  to  instruct  the  Jury  to  find  defendant  guilty,  for  the  reason 
that  such  failure  entitles  plaintiff  to  such  a  verdict,  provided  proper 
instructions  were  also  given  leaving  to  the  Jury  the  questions  of 
mitigation  of  damages  and  the  good  faith  and  Justifiable  ends  of  de- 
fendant in  publishing  the  libel,  as  well  as  defining  the  measure  of 
damages,  and  limiting  recovery  to  such  parts  of  the  libel  as  were 
unproved,  if  any. 

6.  Libei.  and  slandeb,  f  140* — when  evidence  shouHng  suspicion 
of  guilt  inadmissible  in  mitigation.  In  an  action  for  libel,  evidence 
tending  to  cast  suspicion  of  guilt  on  plaintiff  is  incompetent  in 
mitigation  of  damages,  where  such  evidence  is  offered  to  Justify  the 
truth  of  the  libel,  and  failed  to  accomplish  its  purpose. 

7.  Libel  and  slandeb,  §  63* — when  publication  upon  information 
from  others  no  defense.  It  is  no  defense  in  an  action  of  libel  that 
the  publication  of  the  libel  was  predicated  upon  information  from 
others,  where  nothing  is  known  as  to  the  truth  or  falsity  of  the 
charge,  except  as  indicated  by  such  information,  for  the  reason  that 
conversations  with  third  parties  which  bear  on  such  truth  or  falsity, 
had  in  the  absence  of  plaintiff,  are  incompetent 
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8.  Libel  awd  slandeb,  f  105*— wTic*  is  effect  of  plea  of  fustifica- 
tion.  In  an  action  for  libel,  a  plea  of  justification  is  in  law  a  re- 
publication of  the  libel. 

9.  Libel  ahd  blandeb.  S  107*— tofca*  is  effect  of  plea  of  not  §uiUv. 
In  an  action  for  libel,  a  plea  of  not  guilty  admits  the  falsity  of  the 
charge. 

10.  Libel  and  blandeb,  |  71* — what  competent  in  aggravation 
of  damages.  In  an  action  for  libel,  evidence  of  a  second  publication 
of  the  libel  by  defendant,  emphasizing  the  first  and  ridiculing  plain- 
tiff, is  competent  In  aggravation  of  damages,  for  the  reason  that  the 
second  publication  tended  to  show  malice  in  the  publication  of  the 
original  libel. 

11.  Ltbel  and  slandeb,  f  156* — when  verdict  not  excessive. 
Where  defendant,  the  publisher  of  a  newspaper  of  wide  circolatlon 
and  large  admitted  wealth,  failed  in  two  important  particulars  to 
sustain  its  plea  of  Justification  of  a  libel  published  in  its  newspaper, 
which  charged  plaintifC  with  serious  crimes,  as  well  as  with  being  a 
saloon  and  dive  keeper,  and  one  of  the  most  notorious  gamblinir 
bosses  Chicago  ever  had,  and  where  there  was  a  second  publication 
by  the  newspaper  of  the  libel,  emphasizing  the  first  and  ridiculing 
plaintiff,  without  making  a  retraction,  or  expressing  regret,  or 
seeking  to  exonerate  plaintifC  from  the  aspersions  cast  on  him  by 
the  libel,  held  that  a  verdict  of  $7,500  for  plaintift  ^as  not  excessive, 
though  plaintiff  was  admittedly  a  saloon  keeper  and  a  gambler. 

12.  Libel  and  slandeb,  S  148* — when  loss  of  sleep  is  an  element 
of  damages.  In  an  action  for  libel,  wher^tJbe  words  of  the  libel  are 
actionable  per  se,  plaintiffs  loss  of  sleep,  due  to  the  publication  of 
the  libel,  is  a  proper  element  of  damages. 

13.  Libel  and  slandeb,  §  148* — when  plaintifTs  family  relations 
mag  he  considered.  In  an  action  for  libel,  plaintiff's  family  rela- 
tions may  be  considered. 

14.  Libel  and  slandeb,  S  152* — when  punitive  damages  may  be 
awarded.  In  an  action  for  libel,  where  the  words  of  the  libel  are 
actionable  per  se,  and  where  malice  is  proved,  plaintiff  Is  entitled 
to  punitive  damages  without  proof  of  actual  damages,  where  such 
damages  are  inconsequential,  for  the  reason  that  under  such  cir- 
cumstances a  proper  foundation  for  punitive  damages  is  laid  with- 
out such  proof. 

15.  Libel  and  slandeb,  §  148* — when  circulation  and  wealth  of 
defendant  may  he  considered.  In  an  action  for  libel,  where  the 
libel  is  published  by  a  newspaper,  the  facts  that  the  newspaper  had  a 
large  circulation  and  was  admittedly  wealthy  are  properly  con- 
sidered. 

16.  Appeal  and  erbob,  S  1782* — what  essential  to  reversal  for 
excessive  damages.    A  Judgment  will  be  set  aside  on  the  ground  of 
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excessive  damages  only  where  it  appears  that  the  excess  was  due  to 
the  prejudice  and  passion  of  the  Jury. 

17.  New  trial,  i  77* — what  essential  on  application  on  ground 
of  newly-discovered  evidence.  On  a  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  the  material  point  is  whether 
the  evidence  in  the  affidavits  died  in  support  of  the  motion 
could  have  been  procured  for  use  at  the  trial  by  the  exercise  of  due 
diligence,  and  not  merely  whether  such  evidence  in  fact  came  to  the 
knowledge  of  the  party  making  the  motion,  after  the  trial. 

18.  New  trial,  i  79* — when  due  diligence  in  procuring  evidence 
not  shown.  On  a  motion  for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence,  where  the  sources  from  which  such  newly-discov- 
ered evidence  were  available  to  defendant  equally  before  as  after  the 
trial,  of  which  defendant  makes  no  use  until  after  the  trial,  defend- 
ant is  guilty  of  such  a  want  of  due  diligence  as  will  prevent  the 
court  from  granting  the  motion. 

19.  New  trial,  8  79* — when  court  may  consider  facts  alleged  in 
application  for  continuance.  On  a  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  where  one  of  the  principal 
affidavits  is  by  the  attorney  for  defendant,  the  trial  Judge,  in 
weighing  the  probative  force  of  the  affidavits,  is  warranted  in  con- 
sidering, the  fact  that  before  the  trial  a  continuance  was  granted 
on  the  faith  of  an  affidavit  by  the  same  attorney,  alleging  that 
certain  named  persons  were  necessary  witnesses  at  the  trial,  and  the 
further  fact  that  none  of  the  persons  were  in  fact  called  as  wit- 
nesses at  the  trial,  and  in  concluding  from  the  coincidence  of  the 
two  facts  that  the  affiant  was  oversanguine,  and  that  at  a  new 
trial.  If  granted,  the  new  evidence  alleged  might  not  have  appeared. 

20.  New  trial,  §  71* — when  evidence  in  mitigation  of  damages 
not  ground  for.  Where  a  trial  resulting  in  a  Judgment  is  fairly 
had,  a  motion  for  a  new  trial  will  be  granted  only  where  the  affi- 
davits make  a  strong  cas^,  showing  evidence  not  merely  cumvi- 
lative  but  controlling,  and  practically  conclusive,  as  well  as  materi- 
al to  the  issues,  or  where  such  evidence  is  practically,  conclusive 
that  nominal  instead  of  substantial  damages  should  have  been  re- 
covered, as  it  is  not  enough  to  support  such  a  motion  that  the 
newly-discovered  evidence  merely  tends  to  mitigate  damages. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Ed- 
ward M.  Mangait,  Judge,  presiding.  Heard  In  this  court  at  the 
March  term,  1914:  Affirmed.  Opinion  filed  October  5,  1915.  Re- 
hearing denied  October  18,  1915.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Roy  D.  Keehn,  for  appellant ;  Edward  G.  Woods,  of 
counsel. 


•See  Illinois  Notes  Digest.  Vols.  XI  to  XV,  and  ComulatlTo  Ouarterljr,  same 
topic  and  seotlon  namber. 
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Joseph  B..  David,  for  appellee. 

Me.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Defendant  is  the  owner  and  publisher  of  a  news- 
paper in  Chicago  called  the  *' Chicago  Examiner,"  in 
which  it  published,  on  November  24,  1911,  an  article 
of  and  concerning  the  plaintiff,  and  he,  regarding  it  as 
libelouSj  commenced  this  suit  for  damages. 

The  article  complained  about  was  published  under 
the  headlines  in  large  bold  type:  *' Sullivan 'Bipar- 
tizan  Gang  in  Vice  Net.  Police  Graft  Under  Busse'and 
Dunne  to  be  Bared, ' '  and  the  offending  words  declared 
upon  in  the  declaration  are  encompassed  in  the  follow- 
ing: **John  F.  O'Malley,  Saloon  and  Divekeeper,  One 
of  the  Most  Notorious  Gambling  Bosses  Chicago  Ever 
Had,  Accused  of  Being  Head  of  an  Organization  for 
Colonizing  Illegal  Voters,  and  Known  as  the  North 
Side  Representative  of  the  Graft  Ring  of  the  Busse 
and  Former  Administrations.'*  The  declaration  con- 
sisted of  three  counts  originally  filed  and  two  addition- 
al counts  afterwards  filed  by  leave  of  court,  in  which, 
in  varying  forms,  the  article  was  alleged  to  be  libelous 
in  four  particulars :  ( 1 )  That  it  charged  that  plaintiff 
was  a  saloon  and  divekeeper;  (2)  that  he  was  one  of 
the  most  notorious  gambling  bosses  Chicago  ever  had ; 
(3)  that  he  was  accused  of  being  head  of  an  organiza- 
tion for  colonizing  illegal  voters;  (4)  that  he  was 
known  as  the  North  Side  representative  of  the  graft 
ring  of  the  Busse  and  former  administrations.  To 
this  declaration  defendant  interposed  two  pleas,  the 
general  issue  and  a  T)lea  of  justification,  and  plaintiff 
to  these  pleas  filed  the  similiter  and  the  replication  de 
injuria.  On  the  issue  thus  formed  the  cause  went  to 
trial  before  court  and  jury,  resulting  in  a  verdict  and 
judgment  for  $7,500,  and  defendant  prosecutes  this 
appeal,  assigning  numerous  errors,  which  will  be  here 
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disposed  of  under  the  designation  of:  (1)  Errers  of 
the  trial  court  in  its  rulings  upon  the  admissibility  of 
evidence;  (2)  error  in  the  giving  and  refusing  to  give 
certain  instructions;  (3)  that  the  damages  awarded 
are  excessive;  (4)  that  a  new  trial  should  have  been 
granted  for  newly-discovered  evidence. 

The  plea  of  justification  justified  as  to  the  whole  of 
the  libel  charged  in  the  declaration,  concluding  with 
the  averment  that  the  defendant  did,  on  the  day  in 
plaintiff 's  declaration  and  each  and  every  count  there- 
of mentioned,  publish  the  said  words  of  and  concern- 
ing the  plaintiff  in  the  said  declaration  and  each  and 
every  count  therein  contained,  «^s  it  lawfully  might  do, 
for  the  cause  aforesaid,  with  good  motives  and  for  jus- 
tifiable ends,  etc. 

The  evidence  developed  much  of  the  underworld  life 
in  Chicago.  Plaintiff  was  the  keeper  of  a  well-known 
if  not  a  notorious,  saloon  at  Kinzie  and  Clark  streets, 
where  persons  of  all  kinds  and  characters  resorted.  .A 
keeper  of  a  house  of  prostitution  was  a  witness  for  de- 
fendant, several  penitentiary  convictions  of  persons 
testifying  were  put  in  evidence,  and  a  witness  named 
Eobinson,  who,  defendant  claimed,  was  in  possession 
of  valuable  and  material  testimony,  was  said  to  be  in 
the  penitentiary  at  Stillwater,  Minnesota.  A  witness 
named  Sims  was  said  to  be  an  ex-convict.  Policemen, 
detectives  and  ex-policemen  also  figured  as  witnesses. 

The  direct  evidence  on  the  part  of  plaintiff  consisted 
of  two  stipulations,  in  which  the  defendant  admitted 
its  ownership  of  the  ''Chicago  Examiner"  and  that  its 
circulation  on  the  date  of  the  publication  of  the  alleged 
libelous  article  was  not  less  than  175,000  copies  daily, 
and  that  the  defendant  corporation  was  worth  not  less 
than  a  half  a  million  dollars  over  and  above  all  its  lia- 
bilities. 

Two  witnesses  testified  to  purchasing  the  paper  con- 
taining the  article,  which  was  read  in  evidence,  and  al- 
so a  copy  of  the  ''Examiner"  of  December  12,  1911, 
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containing  the  article,  **0*Malley  Awfully  Hurt/' 
which  was  likewise  read  in  evidence. 

Plaintiff  himself  testified  to  his  residence  in  Chi- 
cago ;  that  he  was  married  and  had  a  wife  and  a  daugh- 
ter eight  years  of  age ;  that  he  was  in  the  railway  supply 
business  and  had  been  for  five  years,  and  that  for 
thirteen  years  previous  to  that  time  he  was  in  the  sa- 
loon business  at  the  northeast  corner  of  Clark  and 
Kinzie  streets,  which  he  abandoned  in  June,  1912 ;  that 
he  was  a  native  bom  Chicagoan,  educated  here,  was 
elected  supervisor  twice,  state  senator  once,  and  a 
member  of  the  General  Assembly  for  one  term,  and  had 
been  a  clerk  in  the  city  attorney's  office;  that  he  was 
a  Democrat ;  that  he  had  read  the  article  in  the  ^  *  Chi- 
cago Examiner''  set  out  in  the  declaration  on  the 
morning  it  was  published ;  that  the  effect  of  the  article 
caused  him  loss  of  sleep,  that  he  was  worried,  and 
that  the  sleeplessness  continued  for  abolit  a  week ;  that 
he  also  read  the  article,  *'0'Malley  Awfully  Hurt." 
This  article  is  as  follows : 

*^0'M ALLEY  AWFULLY  HURT;  NORTH  SIDE 
VICE  BOSS  FINDS  IT'S  A  HARD,  CRUEL 
WORLD.  This  is  a  cold,  cruel,  wicked  world.  If  you 
don't  believe  it  ask  John  F.  O'Malley.  He  will  also 
tell  you  that  the  Examiner  is  a  cold,  cruel  newspaper. 
Incidentally  he  may  mention  that  he  has  brought  suit 
for  $100,000  damages  against  the  Examiner,  alleging 
libel.  Yes,  indeed,  his  feelings  have  been  hurt.  Hurt  f 
Why,  they've  been  lacerated.  Some  time  ago  the  Ex- 
aminer described  him  as  a  *  saloon  and  divekeeper,  one 
of  the  most  notorious  gambling  bosses  Chicago  ever 
had ;  accused  him  of  being  head  of  an  organization  for 
colonizing  illegal  voters,  and  known  as  the  North  Side 
representative  of  the  graft  ring  of  the  Busse  and  for- 
mer administrations.*  And  just  for  that  he  says  he 
has  been  libeled.    Who'd  have  thought  it!" 

This  was  all  the  evidence  in  chief.  Defendant,  un- 
der its  plea  of  justification,  tendered  as  a  witness  the 
reporter  who  wrote  the  article  complained  about.    His 
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testimony  was  almost  entirely  of  a  hearsay  character, 
including  what  other  people  had  told  him,  of  the  ar- 
ticles he  had  read  in  newspapers  in  Chicago  involving 
O'Malley,  and  that  he  believed  the  oflFending  article  to 
be  true. 

The  clippings  referred  to  by  this  witness  were  of- 
fered and  received  in  evidence  on  the  part  of  defend- 
ant, they  being  the  clippings  so  received  as  tending  to 
show  good  faith  and  want  of  malice  on  the  part  of  de- 
fendant in  making  the  publication,  and  in  mitigation 
of  damages. 

To  support  the  plea  of  justification  there  were  nu- 
merous witnesses,  consisting  of  bartenders,  policemen, 
retired  policemen,  detectives  and  a  lawyer;  they  tes- 
tified to,  among  other  things,  matters  occurring  at 
dates  remote  from  the  date  of  publication  of  the  libel- 
ous article  in  question.  They  also  testified  as  to  the 
many  kinds  of  persons  who  visited  O'Malley ^s  saloon, 
and  as  to  O'Malley 's  playing  poker  inihe  Richmond 
House. 

The  deposition  of  Gerard  Fuller  tended  to  show  that 
0  'Malley  gambled  in  the  Richmond  House ;  that  at  an 
election  held  in  the  fall  of  1908,  one  Nelson  gave  him  a 
dollar  to  cast  an  illegal  votej  and  that  prior  thereto 
plaintiff  had  given  Nelson  $50  in  money.  The  whole 
of  the  Fuller  deposition  was  excluded  on  the  motion  of 
plaintiff's  attorney. 

One  William  B.  McCormick,  a  newspaper  man,  tes- 
tified that  at  an  aldermanic  election  in  April,  1910,  he 
haW  a  conversation  with  one  William  Gloor  with  refer- 
ence to  voting,  and  after  objection  to  some  of  his  tes- 
timony, counsel  for  defendant  offered  to  prove  that  at 
the  spring  election  of  1910,^  McCormick,  while  at  a  poll- 
ing place,  was  approached  by  a  man  named  Gloor,  who 
requested  him  to  vote;  that  after  stating  to  the  man 
that  he  had  no  right  to  vote,  the  man  said  it  didn't 
make  any  difference,  or  words  to  that  effect;  that 
thereupon  the  witness  went  with  Gloor  to  the  plaintiff. 
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John  F.  O^Malley,  who  was  standing  near  the  polling 
place,  and  that  0  'Malley  handed  to  the  witness  a  card 
on  which  was  the  picture  of  the  aldermanic  candidate, 
one  Clettenburg,  with  the  words,  **Vote  for  Cletten- 
burg'*  and  two  ruled  lines,  and  that  on  the  ruled  lines 
was  written,  **John  Delaney,  414  West  Indiana 
Street ; '  *  that  when  the  card  was  handed  to  the  witness 
he  was  told  that  was  the  name  under  which  -he  was  to 
vote ;  that  witness  went  to  the  polling  place  and  there 
showed  the  card  to  one  Bauler,  with  whom  he  had  gone 
to  the  polling  place ;  that  Gloor  saw  what  had  occurred 
and  tried  to  get  the  card  away  from  the  witness,  who 
went  away  carrying  the  card  with  him. 

On  objection  of  counsel  for  plaintiflF,  the  testimony 
of  McCormick  was  stricken  out  and  the  offer  of  fur- 
ther proof  by  him  refused. 

One  Lizzie  Femeke  testified  for  defendant  that  she 
kept  a  disreputable  hotel  in  1908  and  1909  at  172  North 
Clark  street;  that  Lieutenant  Ambrose  called  on  her 
and  after  a  conversation  with  him  she  went  to  see 
0  'Malley,  and  that  upon  four  occasions  after  that,  once 
in  each  month,  she  gave  0  ^Malley  an  envelope  con- 
taining $50,  during  which  time  neither  she  nor  her 
disreputable  establishment  was  disturbed.  The  testi- 
mony of  this  witness  was  categorically  denied  by 
plaintiff  in  his  rebuttal. 

The  husband  of  Mrs.  Femeke  testified  in  contradic- 
tion to  many  matters  to  which  she  testified. 

Fibst:  We  have  read  with  care  the  evidence  ad- 
mitted and  refused  and,  in  the  light  of  the  pleadings, 
we  are  unable  to  say  that  any  reversible  error  was  com- 
mitted by  the  court,  either  in  its  admission  or  refusal 
to  admit  evidence.  The  testimony  of  McCormick  was 
clearly  inadmissible.  It  in  no  way  tended  to  prove  the 
charge  that  0  'Malley  was,  at  or  about  the  time  of  the 
publication  of  the  libelous  article,  the  head  of  an  or- 
ganization for  colonizing  illegal  voters,  nor  did  it  sus- 
tain the  plea  of  justification  in  any  other  particular. 
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McCormick^s  testimony  related  to  an  aldermanic  elec- 
tion in  April,  1910,  but  the  plea  of  justification  charged 
that  it  was  at  the  April  election  of  1911  that  plaintiff 
procured  illegal  votes  to  be  cast.  The  law  required  the 
plea  to  be  as  broad  as  the  charge,  and  the  evidence,  to 
be  competent,  must  be  sufficient  to  establish  the  truth 
of  the  charge. 

If  such  evidence  had  been  set  up  by  plea,  it  would 
have  been  held  bad  on  demurrer.  Brown  v.  Burnett, 
10  111.  App.  279 ;  Bingham  v.  Gaynor,  203  N.  Y.  27. 

It  cannot  be  said  that  McCormick^s  evidence  and 
what  was  proposed  to  be  further  proved  by  him  tended 
to  justify  the  libel ;  neither  would  it  maintain  the  plea  * 
of  justification.    In  the  following  cases  proving  less 
than  was  charged  was  held  to  be  insufficiiBut : 

In  Clarkson  v.  Lawson,  6  Bing.  266,  it  was  charged 
that  a  proctor  had  been  suspended  from  his  office  three 
times,  twice  by  Sir  J.  NichoU  and  once  by  Lord  Stow- 
ell,  but  in  the  plea  of  justification  one  suspension  only 
was  averred. 

Bishop  V.  Latimer,  4  L.  T.  N.  S.  775,  was  a  libel  im- 
pugning the  plaintiff's  character  as  an  attorney.  The 
libel  was  in  general  terms,  *'How  Lawyer  Bishop 
Treats  His  Clients.''  A  plea  justifying  the  aspersion 
by  citing  one  instance  of  ill  treatment  in  a  particular 
case  was  held  insufficient  to  sustain  the  implied  charge 
in  the  libel  that  he  so  treats  his  clients  generally. 

Wakley  v.  Cooke,  4  Ex.  Ct.  511,  was  a  libel  charging 
the  plaintiff  with  being  a  'libelous  journalist." 
Proof  offered  under  a  plea  of  justification  that  the 
plaintiff  had  libeled  one  man,  who  had  sued  him  and 
recovered,  did  not  justify  the  general  charge. 

Dome  V.  Priddle,  216  111.  553,  adheres  to  the  doctrine 
announced  in  cases  cited. 

McCormick's  testimony  given  and  proffered  did  not 
tend  to  prove  the  truth  of  the  charge  that  the  plaintiff 
was  the  ^'head  of  an  organization  for  colonizing  illegal 
voters."    As  McCormick's  testimony  was  not  prof^ 
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fered  in  mitigation  of  damages,  it  is  not  necessary  to 
decide  as  to  its  admissibility  for  such  purpose. 

It  was  not  error  to  strike  out  the  deposition  of  Ful- 
ler, as  his  testimony  was  clearly  hearsay  and  in  no 
view  ^hich  can  be  taken  of  it  did  it  connect  O'Malley 
with  any  of  the  incidents  about  which  he  testified.  Nor 
can  it  be  said  that  Fuller's  deposition  tended  to  sup- 
port the  charge  that  plaintiff  was  the  '*head  of  an  or- 
ganization for  colonizing  illegal  voters ' '  or  the  charge 
that  plaintiff  was  '  ^  one  of  the  most  notorious  gambling 
bosses  Chicago  ever  had. ' '  And  further,  the  incidents 
testified  about  were  all  far  remote  from  the  date  when 
the  words  published  inferably  charged  plaintiff  with 
being  guilty  of  the  acts  constituting  the  libel.  Neither 
was  his  testimony  admissible  in  mitigation  of  damages, 
nor  was  it  so  proffered. 

The  testimony  of  Schubert  was  properly  excluded, 
as  he  was  not  present  at  the  time  of  the  occurrence 
about  which  he  testified,  and  the  fact  that  Mike  Crow 
called  plaintiff  on  the  telephone  was  purely  hearsay, 
as  the  witness  admittedly  had  no  knowledge  as  to  who 
answered  Crow's  telephone  call. 

Second  :  The  instructions  as  a  whole  presented  the 
case  more  favorably  for  defendant  than  the  law  war- 
rants. The  court  instructed  the  jury  to  find  a  verdict 
against  the  defendant,  but  the  question  of  damages  was 
left  to  the  jury  under  suitable  instructions  defining  the 
measure  of  damages  plaintiff  was  entitled  to  recover 
and  limiting  such  recovery  to  so  much,  if  any,  of  the 
words  published  which  had  not  been  justified  by  proof. 

The  instruction  to  find  defendant  guilty  was  without 
error,  as  defendant  had  failed  in  two  essential  partic- 
ulars to  sustain  its  plea  of  justification,  namely,  that 
plaintiff  was  the  **head  of  an  organization  for  colon- 
izing illegal  voters"  and  that  he  was  known  as  ^*the 
North  Side  representative  of  the  graft  ring  of  the 
Busse  and  former  administrations.''  The  evidence  of 
defendant  both  given  and  proffered  completely  failed 
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to  sustain  either  of  these  charges.  Neither  can  we 
find  in  this  record  any  evidence  establishing  that  there 
was  any  so-called  graft  ring  in  the  Busse  or  former 
administrations — referring  to  Busse  as  one-time 
Mayor  of  Chicago  and  to  municipal  executives  who  pre- 
ceded him.  Defendant's  failure  in  these  particulars 
to  prove  its  plea  of  justification  entitled  plaintiff  to  a 
verdict. in  his  favor,  leaving  to  the  jury  for  their  de- 
termination, as  was  done  by  appropriate  instructions, 
the  questions  of  circumstances  which  might  tend  to 
mitigate  the  damages  to  be  awarded  and  whether  the 
libel  was  published  in  good  faith  and  for  justifiable 
ends. 

The  evidence  claimed  to  be  proper  to  be  considered 
in  mitigation  of  damages  violated  the  rule  that  evi- 
dence tending  to  cast  suspicion  of  guilt  upon  the  party 
libeled  cannot  be  considered  by  the  jury  in  mitigation  of 
damages.  Such  evidence  was  all  aimed  at  an  attempt 
to  justify  the  truth  of  the  libel,  and  consequently 
failed  of  its  intended  purpose.  Spolek  Denni  Hlasa- 
tel  V.  Hoffman,  204  111.  532. 

And  it  was  said  in  Stephens  v.  Commercial-News 
Co.,  164  111.  App.  6 : 

**It  is  no  defense  to  an  action  of  libel  to  show  that 
the  publication  was  predicated  upon  information  ob- 
tained from  the  chief  of  police  and  others  at  the  police 
station  and  that  at  the  time  of  the  publication  and  af- 
terwards nothing  was  known  with  respect  :to  the  truth 
or  falsity  of  the  publication,  except  as  indicated  from 
the  information  thus  obtained,  and  conversations  had 
with  third  parties  out  of  the  presence  of  the  plaintiff 
which  bear  upon  the  truth  or  falsity  of  the  publication 
made,  are  incompetent.'' 

Third  :  The  damages  are  not  excessive  in  our  judg- 
ment for  a  libel  of  so  serious  a  nature.  Its  republica- 
tion was  malicious  and  vindictive.  Not  only  were  the 
libelous  words  repeated,  but  emphasized,  and.  plaintiff 
ridiculed.    The  plea  of  justification  was  in  law  a  fur- 
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ther  republication  of  the  libel  and  the  plea  of  not  gr^ilty 
admitted  the  falsity  of  the  charge.  While  plaintiff  was 
a  saloon  keeper  and  admittedly  a  gambler,  it  was  not 
proved  that  he  kept  what  is  known  as  a  *'dive,*'  nor 
was  there  any  evidence  that  he  was  guilty  of  the  other 
two  charges.  Tbe  repetition  of  the  libel  tended  to 
show  malice  in  the  B;ablication  of  the  original  libel,  and 
these  republications  were  proper  for  the  jury  to  take 
into  consideration  in  aggravation  of  damages.  Ran- 
som V.  McCurley,  140  HI.  626. 

The  words  of  the  libel  were  actionable  per  se,  and 
the  fact  that  the  publishing  of  the  libel  so  disturbed 
plaintiff  that  he  could  not  sleep  at  night  was  a  proper 
element  to  be  taken  into  consideration  by  the  jury  in 
awarding  actual  damages.  Rea  v.  Harrington,  58  Vt. 
181 ;  CahUl  v.  Murphy,  94  Cal.  29. 

In  assessing  damages,  it  was  proper  for  the  jury  to 
consider  the  plaintiff's  family  relationship,  and  as  said 
in  Adams  v.  Smith,  58  111.  417:  *'We  have  no  doubt, 
where  words  spoken  are  actionable  per  se,  that  the 
mental  suffering  produced  by  the  utterance  of  the  slan- 
derous words  is  a  proper  element  to  be  considered  in 
fixing  the  amount  of  damages."  As  the  words  were 
libelous  per  se,  a  sufficient  foundation  for  the  recovery 
of  punitive  damages  was  laid.  Hintz  v.  Graupner,  138 
m.  158. 

While  we  regard  the  actual  damage  suffered  by 
plaintiff  as  inconsequential,  the  words  being  actionable 
per  se  and  malice  being  abundantly  proven,  it  was  not 
necessary  to  prove  any  actual  damage  to  entitle  plain- 
tiff to  recover  punitive  damages.  We  are  satisfied,  in 
view  of  the  vindictiveness  of  defendant's  actions,  as 
evidenced  by  its  malicious  repetition  of  the  libel,  that 
the  damages  assessed  were  quite  within  bounds. 
Moreover,  we  fail  to  find  any  circumstances  in  defend- 
ant's evidence  warranting  the  jury  in  minimizing  the 
damages,  for  we  fail  to  find  in  this  record  any  apology 
or  expression  of  regret  on  the  part  of  defendant  at  the 
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publication  of  the  libel.  From  first  to  last  defendant 
maintained  the  truth  of  the  publication  and  that  it  was 
published  in  good  faith  and  for  justifiable  ends.  No- 
where has  defendant  sought  to  exonerate  in  any  degree 
the  plaintiflF  from  the  aspersions  cast  upon  him  by  the 
publication  of  the  libelous  article.  The  wide  circula- 
tion of  defendant's  newspaper,  the  '* Examiner, ' '  in 
which  the  libel  was  published,  and  the  admitted  wealth 
of  defendant,  were  elements  proper  to  be  taken  into 
consideration  by  the  jury  in  awarding  plaintiff  dam- 
ages, and  these  elements  justify  the  amount  of  the  ver- 
dict. 

In  no  case  will  a  judgment  be  disturbed  on  review 
on  the  ground  of  excessive  damages,  unless  it  clearly 
appears  that  the  damages  awarded  are  the  result  of 
prejudice  and  passion  on  the  part  of  the  jury.  We  are 
unable  to  say  from  this  record  that  any  taint  of  preju- 
dice or  passion  on  the  part  of  the  jury  is  discernible. 

Fourth:  As  to  the  refusal  of  the  trial  court  to 
grant  a  new  trial  on  the  grounds  of  newly-discovered 
evidence. 

We  find  nothing  in  the  affidavits  presented  regard- 
ing newly-discovered  evidence  which  shows  that  de- 
fendant used  due  diligence  to  procure  the  witnesses 
named,  or  their  testimony  by  way  of  deposition,  for 
use  upon  the  trial  of  the  cause.  Robinson  was  said  to 
be  a  convict  in  the  penitentiary  at  Stillwater,  Minne- 
sota, and  his  deposition  presumably  could  have  been 
taken.  The  material  point  is  not  that  the  testimony 
discovered  came  to  the  knowledge  of  defendant  after 
the  trial,  but,  could  such  evidence  have  been  procured 
for  use  upon  the  trial  by  the  exercise  of  due  diligence. 
It  is  evident  that  the  same  agencies  which  discovered 
such  evidence  after  the  trial  were  just  as  available  to 
defendant  bef pre  the  trial. 

It  is  a  strong  case  that  will  warrant  a  court  of  review 
in  reversing  the  judgment  of  a  trial  fairly  had  on  the 
ground  of  newly-discovered  evidence.     The  evidence 
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said  to  be  newly-discovered  does  not  appeal  to  us  as 
being  at  all  of  a  conclusive  character,  but  merely  of  a 
cumulative  nature. 

In  weighing  the  probative  force  of  the  affidavits  pre- 
sented concerning  the  newly-discovered  evidence,  the 
court  was  justified  in  taking  into  consideration,  if  it 
did,  the  facts  that  the  principal  affidavit  was  made  by 
the  attorney  for  defendant  here  and  in  the  trial  court, 
and  that  in  an  affidavit  made  by  the  same  attorney  in 
the  trial  court  for  a  continuance,  in  the  faith  of  the 
verity  of  which  a  continuance  was  granted,  the  names 
of  several  persons  (among  which  was  that  of  United 
States  Senator  Sherman  of  Illinois)  were  set  forth  as 
necessary  witnesses  on  the  part  of  defendant  in  the 
trial  of  the  cause,  and  that  on  the  trial  not  one  of  them 
was  called  upon  to  testify.  The  trial  judge  might 
well  have  concluded,  from  these  coincidences,  that  de- 
fendant 's  attorney  was  oversanguine  in  his  statements 
and  that  a  new  trial  might  not  have  brought  forth  the 
new  witnesses  named. 

It  is  said  in  Schlauder  v.  Chicago  d  8,  Traction  Co., 
160  111.  App.  309:  *'To  entitle  a  party  to  a  new  trial 
because  of  newly-discovered  evidence,  it  must  be 
material  to  the  issues  and  controlling  and  practically 
conclusive.  *  *  *  It  is  not  sufficient  that  it  tends  to 
mitigate  damages  *  *  •  unless,  indeed,  it  is  prac- 
ticaHy  conclusive  that  merely  nominal  or  slight  dam- 
ages should  have  been  recovered  instead  of  the  heavy 
damages  awarded." 

As, we  find  no  reversible  error  affecting  either  the 
merits  or  procedure,  the  judgment  of  the  Circuit  Court 
is  affirmed. 

Affirmed. 
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Anna  Dickson,  Plaintiff  in  Error,  t.  Trarelers  Insur- 
ance Company  of  Hartford,  Connecticut,  Defend- 
ant in  Error. 

Gen.  No.  20,706. 

1.  INSUBANCV,  {  667** — when  evidence  U  intv^llcient  to  show 
cause  of  death.  In  an  action  on  an  insurance  policy,  by  which  a 
doctor  was  insured  against  septic  poisoning,  where  it  appeared  that 
such  doctor  died  from  inoculation  of  the  crypts  of  the  tonsils,  caus^ 
ing  staphylococcic  and  systematic  septicemia,  held  that  the  plain- 
tiff's case  failed  for  lack  of  evidence  as  to  how  the  insured  became 
infected  with  the  germ  which  caused  his  death. 

2.  Insurance,  {  651** — wTiat  evidence  is  inadmissible  to  show 
cause  of  death.  In  an  action  on  an  insurance  policy,  by  which  a 
doctor  was  insured  against  septic  poisoning,  evidence  as  to  what 
the  Insured  stated  as  to  how  he  came  in  contact  with  the  septic 
matter  which  caused  his  fatal  illness  was  incompetent,  did  not 
form  part  of  the  res  gestw,  and  was  also  without  probative  force, 
as  the  evidence  showed  that  the  insured  had  no  actual  knowledge 
as  to  the  source  of  the  fatal  germ,  or  how  it  was  acquired. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Roo- 
NET,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  October  5,  1915.  Rehearing  denied 
October  13,  1915. 

Edwin  F.  Mastbrson,  for  plaintiflF  in  error. 

Feakk  M.  Cox  and  E.  J.  Fellingham,  for  defendant 
in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

By  agreement  of  the  parties  the  trial  of  this  cause 
was  submitted  to  the  trial  judge,  without  a  jury,  who, 
after  hearing  the  evidence  tendered  on  the  part  of 
plaintiff,  on  the  motion  of  defendant  entered  a  finding 
in  its  favor  and  a  judgment  of  nil  capiat  and  for  costs. 
From  that  judgment,  plaintiff  prosecutes  this  writ  of 
error. 


*8ee  nilnols  Note9  Divest.  Vols.  XI  to  XV.  and  Cumiil»tlTe  QoArterlr.  tame 
toplf  »if4  tectum  number. 
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PlaintiflF  seeks  to  recover  $10,000,  the  amount  of  an 
accident  insurance  policy  in  defendant  company  upon 
the  insured,  Herbert  Dickson.  This  policy  insured, 
against  loss  resulting  from  bodily  injuries,  effected  di- 
rectly and  independently  of  all  other  causes,  through 
external,  violent  and  accidental  means  as  specified  in 
certain  schedules.  Attached  to  this  policy  was  a  cer- 
tain addenda  referred  to  as  a  ^ '  rider, ' '  which  provided 
that  **  subject  to  all  its  conditions  and  provisions,  this 
policy  covers  septic  poisoning,  the  result  of  external 
inocidation  through  accidental  contact  with  septic  mat- 
ter.'' 

The  insured,  Dickson,  who  was  styled  in  the  policy 
a  *' surgeon  eye  specialist,"  died  May  15,  1913.  The 
cause  of  death  was  inoculation  of  the  crypts  of  the 
tonsils  of  the  throat,  causing  staphylococcic  infection 
and  septicemia,  or  blood  poisoning.  The  death  of 
Dickson,  plaintiff  contends,  was  occasioned  by  and 
referable  to  * '  septic  poisoning,  the  result  of  external  in- 
oculation through  accidental  contact  with  septic 
matter"  within  the  meaning  of  the  policy,  and  that 
defendant  is  consequently  thereunder  liable,  to  plain- 
tiff for  the  amount  of  insurance  covered  by  the  policy. 

It  is  contended  that  the  insured  became  so  infected 
from  one  of  three  patients,  viz.,  a  Dr.  Bourke,  or  a  Mrs. 
Nelson,  or  an  old  German,  all  of  whom  he  treated  on 
May  7th  preceding  his  death.  It  is  also  claimed  that 
the  old  German  had  a  sore  throat  in  a  pus  condition, 
that  Mrs.  Nelson  had  a  bad  tear  duct  that  was  matter- 
ing some  and  that  Dr.  Bourke  had  a  cloth  around  his 
neck,  indicating  a  carbuncle,  and  that  each  and  all  of 
them  had  the  staphylococcic  germ,  with  which  germ  the. 
insured  became  infected  by  inhalation  through  his 
throat,  in  which  the  germ  lodged,  and  from  which  in- 
fection he  eight  days  thereafter  died.  Neither  of  these 
three  persons  was  called  as  a  witness,  nor  had  their 
particular  ailments,  whatever  ailments  they  may  have 
suffered  from,  been  examined  by  any  medical  man  pro- 
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duced  as  a  witness  upon  the  trial.  Neither  had  there 
been  any  laboratory  culture  test  from  the  throat  of  the 
old  German  or  from  the  tear  duct  of  Mrs.  Nelson  or 
the  carbuncle  >  of  Dr.  Bourke,  if  he  had  a  carbuncle, 
about  which  there  is  no  evidence. 

No  evidence  was  proffered  either  of  treatment  by  the 
insured  of  any  one  of » these  three  persons  or  that  any 
change  for  treatment  nad  been  made,  nor  was  the  ad- 
dress of  any  of  these  persons  disclosed  by  plaintiff. 
The  testimony  of  the  medical  men  was  all  hypothetical 
and  not  based  on  any  fixed  or  ascertainable  fact,  but 
rested  in  the  surmise  of  these  medical  men  that  the 
insured  must  have  been  infected  by  inhaling  the  breath 
of  the  old  German  or  by  inoculation  from  Mrs.  Nelson  *s 
malignant  tear  duct  or  the  carbuncle  which  it  is  as- 
sumed Dr.  Bourke  had.  We  think  plaintiff's  case  ut- 
terly fails  for  lack  of  any  legal  evidence  establishing 
how  the  insured  became  infected  with  the  staphylococ- 
cic germ  which  caused  his  death.  All  of  the  evidence 
rests  in  surmise  and  conjecture  and  presumptions 
founded  upon  presumptions.  All  of  this  falls  far  short 
of  meeting  the  legal  requirement  which  rested  upon 
plaintiff  to  maintain  her  cause  by  a  prepoliderance  of 
the  evidence: 

It  is  assigned  for  error  and  argued  that  the  court 
erred  in  not  permitting  Dr.  Wilson  to  testify  as  to 
what  the  insured  told  him  as  to  how  he  came  in  contact 
with  the  septic  matter  which  caused  his  fatal  illness. 
Such  statement  was  incompetent  In  no  sense  did  it 
form  part  of  the  res  gestce.  This  identical  question  was 
decided  in  David  v.  Commercial  Mut.  Ace.  Co.,  166  HI. 
App.  490,  and  Globe  Ace.  Ins.  Co.  v.  Gerisch,  163  111. 
625.  Even,  had  such  statement  been  allowed,  it  was 
without  probative  force,  because  all  the  evidence  dem- 
onstrates that  the  insured  had  no  actual  knowledge 
from  whom  or  from  what  source  the  fatal  germ  got 
into  his  throat,  or  as  to  how  long  such  germ  had  been 
in  his  system. 

Vol.  cxciv  sc. 
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It  is  apparent  from  the  foregoing  that  plaintiff  hav- 
ing failed  to  sustain  her  action  by  any  competent  evi- 
dence, it  is  of  no  importance  to  the  decision  of  this 
case  what  the  court's  rulings  were  upon  the  proposi- 
tions of  law  and  fact  tendered  by  plaintiff's  counsel  to 
the  trial  judge. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed* 


Joe  E.  Chrlstensen  et  aL,  trading  as  Ghristensen 
Brothers,  Defendants  in  Error,  t.  Chicago,  Kll- 
waukee  &  St.  Paul  Railway  Company^  Plaintiff  In 
Error. 

Oen.  No.  20,769. 

1.  Carbizbs,  S  242* — what  limitation  of  liability  <u  to  Mtock 
transported  may  he  entered  into,  A  shipper  may  fix  the  value  of 
his  stock  less  than  the  actual  value  thereof,  in  order  to  obtain  the 
lower  of  two  or  more  tariff  rates,  and  in  the  event  of  loss  in  the  val- 
ue of  stock  in  transit,  through  the  negligence  of  the  carrier,  the 
shipper  may  recover  from  the  carrier  whatever  loss  he  has  sus- 
tained up  to  the  limit  of  value  first  placed  upon  such  stock  at  the 
time  of  shipment. 

2.  Cabbiers,  I  45* — what  i$  effect  of  hill  of  lading.  The  patties 
to  a  contract  in  a  bill  of  lading  by  which  the  carrier  is  to  pay  for 
any  loss  or  damage,  not  exceeding  $30,  for  each  animal  shipped  are 
bound  by  it 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  October  5,  1915. 

J.  N.  Davis  and  C.  S.  Jefferson,  for  plaintiflf  in  er- 
ror ;  H.  H.  Field,  of  counsel. 

Eugene   L.    Garey    and    Archie   J.    Deutschman,    . 
for  defendants  in  error ;  Frank  D.  Fulton,  of  counsel. 

•See  Illinois  Notes  Dlirest,  Vols.  XI  to  XV.  and  CiimiiltttlTe  (^purtoflr. 
topic  and  section  number. 
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Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  a  common  carrier  case  and  involves  the  con- 
stniction  of  the  bill  of  lading  for  the  carriage  by  de- 
fendant of  two  cows  belonging  to  plaintiff,  which,  for 
the  purposes  of  carriage  and  fixing  the  carrier's 
charges,  were  valued  at  $30  each.  There  is  no  conten- 
tion of  fact,  as  the  facts  are  all  agreed  upon  in  a  stipu- 
lation upon  which  the  cause  proceeded  to  trial  before 
the  court  without  a  jury,  resulting  in  a  finding  and 
judgment  against  defendant  in  the  sum  of  $60,  to  re- 
verse which  defendant  sued  out  this  writ  of  error.  The 
provision  of  the  bill  of  lading  calling  for  our  interpre- 
tation reads  as  follows: 

**It  is  agreed,  and  this  contract  is  upon  the  condi- 
tion, that  the  value  of  the  live  stock  so  to  be  trans- 
ported is  as  herein  below  named,  and  the  liability  of 
the  company  for  any  loss,  injury  or  damage  for  which 
it  may  be  responsible,  shall  be  to  the  extent  only  of 
such  agreed  valuation,  upon  which  the  rate  of  compen- 
sation for  the  transportation  of  said  property  is  based : 

Cows  or  heifer^  $30.00  each.'* 

Defendant  admitted  that  through  its  negligence  both 
cows  were  injured  in  excess  of  $30  each,  the  limitation 
of  their  value  fixed  in  the  bill  of  lading  .  The  shipment 
was  interstate,  but  the  laws  of  the  United  States  regu- 
lating interstate  transportation  are  in  no  way  involved. 

The  learned  trial  judge  held  as  a  matter  of  law  that : 
**A  shipper  may  fix  a  value  on  his  stock  less  than  the 
actual  value  thereof,  in  order  to  obtain  the  lower  of 
two  or  more  tariff  rates  and  in  the  event  of  loss  in  the 
value  of  such  stock  while  in  transit,  through  the  negli- 
gence of  the  carrier,  the  shipper  may  recover  from  the 
carrier  whatever  loss  he  has  sustained  up  to  the  limit 
of  value  first  placed  upon  such  stock  at  the  time  of 
shipment. '*  Defendant,  however,  requested  the  court 
to  hold  as  the  law  of  the  case,  * '  that  under  the  written 
contract  between  the  plaintiff  and  defendant,  and  the 
tariffs  of  which  it  is  a  part,  the  plaintiff  is  not  en- 
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titled  to  fix  a  valuation  on  the  cows,  for  the  purpose 
of  securing  the  lower  of  two  lawful  transportation 
rates,  and  another  value  on  the  cows  for  the  purpose  of 
adjusting  a  claim  with  the  defendant  for  damage  to 
said  cows  occurring  during  the  course  of  transporta- 
tion,'* which  the  court  refused  to  do. 

While  the  precise  question  here  involved  has  not  as 
yet  received  an  interpretation  by  the  Supreme  Court 
of  this  State,  yet  we  are  not  without  precedent,  as  the 
Federal  Supreme  Court  and  some  of  the  State  Su- 
preme Courts,  as  will  hereafter  appear  from  the  de- 
cisions which  we  cite,  have  been  confronted  with  this 
same  character  of  controversy  for  decision.  While 
these  decisions  are  not  in  entire  harmony  and  some  of 
the  cases  cited  by  defendant  would  seem  to  hold  con- 
trary to  the  Nelson,  Hart,  Croninger  and  Brotmi  cases, 
post,  cited,  still  we  are  of  the  opinion  that  the  holding 
of  the  trial  judge  is  supported  by  the  undoubted  weight 
of  authority  and  is  the  law  of  the  case.  The  Federal 
decisions  are  in  complete  accord  on  this  subject  and 
are  controlling  of  the  conclusions  to  which  we  have  ar- 
rived. This  being  an  interstate  commerce  transaction, 
the  Federal  decisions  are  the  measure  of  the  law  to  be 
followed  in  the  interpretation. 

The  contract  in  the  bill  of  lading  is  to  pay  for  any 
loss  or  damage  not  exceeding  $30  for  each  animal, — ^not 
for  a  total  loss  or  damage,  but  for  any  loss  or  damage. 
Such  are  the  terms  of  the  contract,  and  by  it  the  par- 
ties are  bound. 

This  proposition  is  well  stated  in  Nelson  v.  Great 
Northern  Ry.  Co.,  28  Mont.  297,  and  is  as  apt  to  the 
decision  of  this  case  as  to  that.  The  court  say:  *'No 
question  is  made  as  to  the  liability  of  the  carrier  for 
the  full  value  of  the  property  so  fixed  in  case  of  total 
loss,  but  it  is  claimed  that  in  case  of  injury  the  carrier 
is  liable  for  only  a  proportion  of  the  amount,  taking 
the  stipulated  value  as  the  basis  of  calculation.  To  say 
that  the  phrases  'loss  of  property'  and  *  injury  to 
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property'  have  the  same  signification  is  to  declare 
them  synonymous,  when  in  fact  they  are  not.  The  one 
means  a  total  destruction  or  loss  of  property,  the 
other  means  a  partial  loss  or  destruction;  and  in  case 
of  injury  a  value  may  yet  remain  in  the  property,  equal 
to  or  exceeding  the  stipulated  value. '  *  Neither  in  this 
case  are  *4oss''  and  ''damage'*  synonymous  any  more 
than  **loss"  and  ''injury"  were  in  the  Nelson  case, 
supra,  and  by  interpretation  we  hold  they  have  the 
same  meaning  when  used  in  a  contract  of  the  same  na- 
ture, as  is  the  contract  in  the  case  at  bar. 

The  initial  case  in  the  Federal  Court  on  this  subject 
is  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S.  331.  In  that 
case  the  shipper  shipped  five  horses  in  one  car,  on 
which  the  carrier,  by  the  terms  of  the  bill  of  lading, 
assumed  the  liability  of  $200  for  each  horser  or  $1,200 
for  the  carload.  One  horse  was  killed  and  four  injured 
through  the  negligence  of  the  carrier.  The  horses 
were  valuable  race  horses  and  the  shipper  sought  to 
recover  their  real  value  from  the  carrier,  but  the  trial 
court  held  that  the  shipper  was  limited  in  his  recovery 
by  the  terms  of  the  bill  of  lading,  and  charged,  inter 
aiia:  "It  is  competent  for  a  shipper,  by  entering  into 
a  written  contract,  to  stipulate  the  value  of  his  prop- 
erty, and  to  limit  the  amount  of  his  recovery  in  case  it 
is  lost.  This  is  the  plain  agreement,  that  the  recovery 
shall  not  exceed  the  sum  of  $200  each  for  the  horses,  or 
$1,200  for  a  carload.  It  is  admitted  here,  by  counsel 
for  the  defendant,  under  this  charge,  that  the  plaintiff 
is  entitled  to  recover  a  verdict  for  $1,200,  and  also,  un- 
der the  charge  of  the  court,  the  plaintiff  agrees  that 
that  is  all.  It  is  simply  your  duty  to  find  a  verdict  for 
that  amount,"  to  which  charge  the  plaintiff  excepted. 

The  Supreme  Court  held  that  it  was  just  to  hold  the 
shipper  to  his  agreement,  that  compensation  for  car- 
riage was  based  on  the  value  fixed  in  the  bill  of  lading, 
and  that  the  carrier  was  responsible  for  negligence  up 
to  that  value,  and  said :   "  It  is  just  and  reasonable  that 
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such  a  contract,  fairly  entered  into,  and  where  there  is 
no  deceit  practiced  on  the  shipper,  should  be  upheld. 
There  is  no  violation  of  public  policy.  On  the  contrary, 
it  would  be  unjust  and  unreasonable  and  would  be  re- 
pugnant to  the  soundest  principles  of  fair  dealing  and 
of  the  freedom  of  contracting,  and  thus  in  conflict  with 
public  policy,  if  a  shipper  should  be  allowed  to  reap 
the  benefit  of  the  contract  if  there  is  no  loss,  and  to 
repudiate  it  in  case  of  loss. ' ' 

The  court  further  held  that  damages,  in  case  of  a 
breach,  may  be  liquidated  in  advance,  and  the  court 
concludes  its  opinion  with  the  following  observations : 
^*The  distinct  ground  of  our  decision  in  the  case  at  bar 
is,  that  where  a  contract  of  the  kind;  signed  by  the 
shipper,  is  fairly  made,  agreeing  on  the  valuation  of 
the  property  carried,  with  the  rate  of  freight  based  on 
the  condition  that  the  carrier  assumes  liability  only 
to  the  extent  of  the  agreed  valuation,  even  in  case  of 
loss  or  damage  by  the  negligence  of  the  carrier,  the 
contract  will  be  upheld  as  a  proper  and  lawful  mode 
of  securing  a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the  freight 
he  receives,  and  of  protecting  himself  against  extrav- 
agant and  fanciful  valuations. ' ' 

Adams  Exp.  Co.  v.  Croninger^  226  U.  S.  491,  adopts 
the  doctrine  of  the  Hart  case,  supra,  and  quotes  there- 
from the  following :  *  *  The  limitation  as  to  value  has 
no  tendency  to  exempt  from  liability  for  negligence. 
It  does  not  induce  want  of  care.  It  exacts  from  the 
carrier  the  measure  of  care  due  to  the  value  agreed  on. 
The  carrier  is  bound  to  respond  in  that  value  for  negli- 
gence. The  compensation  for  carriage  is  based  on  that 
value.  The  shipper  is  estopped  from  saying  that  the 
value  is  greater.  The  articles  have  no  greater  value, 
for  the  purposes  of  the  contract  of  transportation,  be- 
tween the  parties  to  that  contract.  The  carrier  must 
respond  for  negligence  up  to  that  value. ' ' 

These  two  Federal  cases  are  so  analogous  on  fact 
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and  principle  to  the  case  at  bar  that  they  must  be  held 
to  be  conclusive  of  our  decision. 

Brown  v.  Cunard  Steamship  Co.,  147  Mass.  58,  was 
a  case  of  limitation  of  liability  in  a  bill  of  lading  where 
the  limit  was  $100,  and  the  court  said :  *  *  As  we  read 
the  contract,  the  damages  are  to  be  ascertained  in  the 
usual  way,  by  finding  the  difference  in  value  between 
each  package  as  4&i^^6d  and  the  same  undamaged, 
and  these  damages  are  to  be  paid  by  the  defendants  up 
to  but  not  exceeding  $100,  when  the  value  is  not  de- 
clared, or,  in  this  case,  up  to  but  not  exceeding  the  in- 
voice value.." 

The  ruling  of  the  trial  court  as  to  the  measure  of 
damages  assessable  under  the  limitation  of  liability  in 
the  contract  between  the  parties  in  the  case  at  bar  is 
supported  by  the  weight  of  authority  and  in  our  opin- 
ion is  without  error,  and  the  judgment  of  the  Municipal 
Court  is  therefore  affirmed. 

Affirmed. 


Hassaehusetts  Bonding  &  Insnranee  Company,  Appel- 
lant, y.  Joseph  R.  Biirres,  Appellee. 

Gen.  No.  20,773. 

1.  Indemnitt,  I  %*-^what  is  extent  of  liability  under  contract  of 
indemnity.  In  an  action  on  an  indemnity  bond,  where  under  the 
contract  of  indemnity  defendant  undertook,  among  other  things  to 
pay  the  expenses  of  seizing  and  caring  for  the  property  levied  upon 
or  seized 'under  a  writ  of  execution  and  the  costs  of  the  services  of 
the  bailiff,  "including  custodian  fees/'  this  was  the  measure  of  the 
defendant's  liability,  and  such  defendant  was  Uable  for  reasonable 
custodian  fees. 

2.  Indemnitt,  |  24* — what  evidence  may  not  he  considered  in 
action  on  hond.  In  an  action  on  an  indemnity  bond,  given  as  a  con- 
dition precedent  to  trying  a  writ  of  execution,  the  question  of  taxa- 
tion of  custodian  fees  as  costs  in  the  suit  in  which  the  Judgment  on 
which  the  writ  of  execution  was  issued,  was  obtained  was  not  ger- 
mane to  the  issues  involved. 
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Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooke,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.    Opinion  filed  October  6,  1915. 

Aabon  Soble,  for  appellant. 
Elijah  N.  Zoline,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Mary  A.  Conley  recovered  a  judgment  in  the  Munic- 
ipal Court  of  Chicago  against  Elizabeth  B.  Portugal 
and  thereon  issued  an  execution  and  requested  the 
bailiflf  of  the  Municipal  Court  to  levy  the  writ  upon 
certain  property  of  the  judgment  debtor.  Before  ac- 
ceding to  this  request  the  bailiflf  exacted,  as  he  lawfully 
might,  a  bond  of  indemnity  as  a  condition  precedent  to 
his  levying  the  writ  as  requested.  The  defendant 
Burres  and  one  M.  L.  McKinley  procured  the  plaintiff 
to  indemnify  the  bailiflf  and,  on  their  part,  executed  and 
delivered  their  bond  of  indemnity  to  the  plaintiff,  and 
this  suit  is  on  that  bond. 

A  trial  was  had  before  the  court  and  a  jury,  the  lat- 
ter rendering  a  verdict  upon  the  direction  of  the  court 
in  favor  of  the  defendant,  upon  which  a  judgment  of 
nil  capiat  and  for  costs  was  entered  and  plaintiff  ap- 
peals. 

Plaintiflf's  claim  is  for  one  hundred  and  thirty-six 
dollars  for  custodian  fees  paid  by  it  to  the  bailiflf  in 
the  Conley  suit,  in  accord  with  the  condition  of  its  un- 
dertaking, for  the  services  of  two  custodians  put  in 
charge  of  the  property  levied  upon,  which  was  situ- 
ate in  two  different  places.  The  charge  was  at  the  rate 
of  four  dollars  per  day. 

Plaintiff  claims  under  its  contract  of  indemnity,  and 
defendant  insists  there  can  be  no  recovery  because  the 
custodian  fees  paid  were  not  taxed  as  costs  by  the 
Municipal  Court. 
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This  suit  is  not  between  the  parties  to  the  Conley 
judgment  against  Portugal.  Consequently,  the  ques- 
tion of  taxation  of  custodian  fees  as  costs  in  that  suit 
is  not  germane  to  the  issue  presented  in  this  action. 
By  the  express  terms  of  defendant's  indemnity  to 
plaintiff  he  undertook,  among  other  things,  to  pay  the 
expenses  of  seizing  and  caring  for  the  property  levied 
upon  or  seized  under  the  writ  of  execution  **and  the 
costs  of  the  services  of  the  bailiff  including  custodian 
fees/'  This  is  the  measure  of  the  liability  of  defend- 
ant, and  the  only  question  is,  are  the  custodian  fees, 
charged  by  the  bailiff  and  paid  by  plaintiff  to  him,  rea- 
sonable! The  uncontradicted  evidence  is  that  the 
charge  of  one  hundred  and  thirty-six  dollars  was  rea- 
sonable. This  evidence,  upon  the  motion  of  defendant, 
was  stricken  out  on  the  ground  that  the  one  hundred 
and  thirty-six  dollars  had  not  been  taxed  as  costs  in 
the  Conley  suit,  and  on  motion  of  defendant  the  jury 
were  instructed  to  find  a  verdict  in  his  favor.  This 
was  error,  for  which  the  judgment  of  the  County  Court 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  cmd  remanded. 


Charles  H.  Commons,  Appellant,  y.  Taylor  A.  Snow, 

Appellee. 

« 

Gen.  No.  20,873.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Fred  C. 
Hill,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Action  by  Charles  H.  Commons  against  Taylor  A. 
Snow  to  recover  $5,790.54.    The  parties  had  been  part- 
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ners  in  two  firms,  Taylor  A.  Snow  &  Company  and  the 
Co-operative  Home  Purchasing  Society  and  the  part- 
nerships had  been  dissolved,  Snow  succeeding  to  the 
business  of  the  former  firm  and  Commons  to  that  of  the 
latter.  At  the  time  of  dissolution  it  was  agreed  that 
each  partner  was  discharged  from  liability  to  the  other. 
Plaintiff  testified  that  the  sum  involved  was  borrowed 
from  the  Co-operative  Home  Purchasing  Society  by  the 
Haberer  &  Snow  Company,  the  predecessor  of  Taylor 
A.  Snow  &  Company.  At  the  trial  the  court  instructed 
a  verdict  for  the  defendant,  upon  which  a  judgment  of 
wH  capiat  was  entered  and  the  plaintiff  appeals. 

Fbed  H.  Atwood,  Frank  B.  Pease,  Charles  O. 
LoucKS  and  Vernon  R.  Loucks,  for  appellant ;  Harold 
L.  Beeve,  of  counsel.  ^ 

Frank  B.  Dyche,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pabtnebship,  I  386* — when  partner  may  sue  another  partner. 
One  partner  cannot  maintain  an ,.  action  at  law  against  bis  co- 
partner, either  In  an  original  suit  or  by  way  of  set-off,  upon  any 
transaction  relating  to  tbe  partnership  business,  unless  there  has 
been  a  final  accounting  and  settlement  of  all  the  partnership  mat- 
ters, a  balance  is  struck  and  a  promise  to  pay  such  balance. 

2.  Pabtnebship,  S  404* — what  ivill  he  presumed  after  dissolution. 
After  a  partnership  has  been  dissolved  it  will  be  presumed  that 
there  was  an  adjustment  of  the  accounts,  and  that  all  accounts  were 
taken  Into  consideration  In  arriving  at  the  amount  to  be  paid  the 
retiring  partner,  and  that  the  debt  of  the  selling 'partner  was  taken 
into  account  in  fixing  the  sale  price. 

3.  Pabtnebship,  §  337* — who  may  interpret  effect  of  releases  on 
dissolution.  Where  a  partnership  is  dissolved,  the  effect  of  re- 
leases of  claims  in  evidence  is  a  question  for  the  court's  inter- 
pretation. 

4.  CJoNTBACTS,    I    164* — when   contract   need   not    he  construed, 

*8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  CamolatlFe  Quarterly, 
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Where  language  of  a  contract  is  unequivocal,  although  the  parties 
may  have  failed  to  express  their  real  intention,  there  is  no  room  for 
construction,  and  the  legal  effect  of  the  agreement  must  be  en- 
forced. 

5.  Pabtnebship,  {  337* — tohen  release  of  partner  not  restricted, 
A  final  clause  of  a  general  release  executed  to  partners  on  dissolu- 
tion, stating  that  the  property  shall  be  the  undisputed  personal 
estate  of  each  partner,  does  not  restrict  or  detract  from  the  in- 
strument as  a  general  release. 


Jones  &  Laughlin  Steel  Company,  Appellee,  y.  Andreir 

3.  Graham,  Appellant. 

Oen.  No.  19,891.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foell,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed 
October  5,  1915. 

Statement  of  the  Case. 

Action  by  Jones  &  Laughlin  Steel  Company,  a  cor- 
poration, against  Andrew  J.  Graham  to  compel  the 
payment  of  certain  notes.  It  appeared  that  Jones  & 
Laughlin,  Limited,  a  partnership  or  joint  stock  as- 
sociation and  other  creditors  obtained  judgments 
against  one  William  D.  Kent  of  Chicago.  Executions 
on  said  judgments  were  placed  in  the  hands  of  the 
sheriff  and  a  sale  was  to  be  made  when  an  agreement 
was  entered  into  with  Graham,  a  friend  of  Kent's 
whereby  Jones  and  Laughlin  in  effect  agreed  that  they 
would  release  their  lien  on  Kent's  property  in  consid- 
eration that  Graham  would  purchase  such  property, 
cause  a  corporation  of  $25,000  capital  stock  to  be  or- 
ganized, transfer  the  property  free  from  all  liens  to 
said  corporation  in  consideration  of  receiving  fifty-one 
per  cent,  of  the  capital  stock  thereof,  and  would  cause 

•8ee  nilnolfl  Note*  Dlirett,  Vote,  XI  to  XV,  and  CnmiiUtlTe  Qoaiterlr.  tame 
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the  corporation  to  execute  and  deliver  to  Jones  and 
Laughlin  its  collateral  notes  in  exchange  for  the  per- 
sonal notes  of  Kent  then  held  by  them,  and  cause  to 
be  deposited  with  some  trust  company  to  be  agreed  up- 
on said  fifty-one  per  cent,  of  said  capital  stock  as 
collateral  security  for  the  payment  of  said  notes ;  other- 
wise Graham  should  pay  the  Kent  notes.  A  similar 
agreement  was  entered  into  with  William  P.  Bend  and 
Edwin  Walker,  a  copartnership  as  W.  P.  Rend  &  Com- 
pany, who  were  creditors.  The  evidence  showed  that 
while  the  corporation,  W.  D.  Kent  Iron  Company,  was 
formed  and  executed  the  notes  provided  for  in  the  con- 
tract, Graham  did  not  cause  said  notes  to  be  delivered 
to  Jones  and  Laughlin,  though  delivery  was  demanded. 
Neither  was  fifty-one  per  cent,  of  the  stock  deposited 
with  a  trust  company  as  agreed  upon,  though  the  cred- 
itors agreed  upon  a  certain  company  of  which  Graham 
and  the  corporation  had  knowledge.  Later  Jones  and 
Laughlin,  for  a  valuable  consideration  and  by  written 
assignment,  assigned  their  interest  in  the  contract  to 
Jones  &  Laughlin  Steel  Company. 

This  suit  was  brought  to  compel  the  alternative 
promise  to  pay  the  amount  of  the  notes,  and  a  similar 
suit  was  brought  by  William  P.  Rend,  successor  to  the 
copartnership  of  W.  P.  Rend  &  Company.  The  two 
cases  were  tried  before  a  court  without  a  jury,  the 
issues  being  found  in  favor  of  the  plaintiff.  The  court 
assessed  the  damages  of  the  Jones  &  Laughlin  Steel 
Company  at  the  sum  of  $2,712.32,  overruled  motions 
for  new  trial  and  in  arrest  of  judgment,  and  entered 
judgment  against  Graham,  who  brings  this  appeal. 

William  A.  Doyle,  for  appellant. 

MusGRAVB,  Oppenheim  &  Lbe,  for  appellee. 

Mb.  Pbesiding  Justice  Gbidlby  delivered  the  opin- 
ion of  the  court. 


Chicago — First  District — October,  1915.      573 

Jones  ft  Laugblin  Steel  Co.  t.  Graham,  194  111.  App.  571. 

Abstract  of  the  Decision. 

1.  Contracts,  {  5* — Mohat  i*  teBt  as  to  whether  promise  is  orig' 
inaJ  or  collateral.  In  an  action  on  a  contract  where  the  question 
involved  Is  whether  the  promise  is  original  or  collateral,  the  test 
is  whether  the  credit  is  given  to  the  person  sought  to  be  charged  or 
someone  else. 

2.  Tendeb,  S  2* — tohen  necessary.  Under  a  contract  whereby  a 
person  agreed  to  deliver  notes  of  a  corporation  to  another  in  ex- 
change for  individual  notes  held  by  such  other  or  pay  the  amount 
of  said  notes,  and  the  person  never  tendered  such  notes,  the  other 
party  was  not  required  to  prove  a  tender  of  the  individual  notes 
before  recovering  on  the  alternative  promise  to  pay  the  amount  of 
such  notes. 

3.  Assignments,  {  1* — lohat  contracts  are  assignable,  A  contract 
whereby  a  person  agrees  to  delivier  notes  of  a  corporation  to  another 
in  exchange  for  individual  notes  held  by  such  other,  or  pay  the 
amount  of  such  notes,  is  assignable  by  the  payee. 

4.  Judgment,  §  649* — what  is  proper  method  of  releasing  lien. 
Where  a  Judgment  creditor  agreed  to  release  his  lien  in  considerap 
tlon  of  an  agreement  with  a  third  party  by  which  the  debt  was  to  be 
paid.  It  was  Immaterial  that  the  lien  was  released  by  such  creditor 
instead  of  being  assigned  to  the  third  party  and  released  by  him,  es- 
pecially since  the  arrangement  adopted  was  suggested  by  the  third 
party's  agent 
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John  Fanning,  Administrator,  Appellee,  t.  City  of  Ghi- 

eago,  Appellant. 

Gen.  No.  20,292.     (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Rich* 
ABD  E.  BuBKR,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opini(HL  filed  October 
5,  1916. 

Statement  of  the  Case. 

Action  by  John  Fanning,  administrator  of  the  estate 
of  James  Fanning,  deceased,  plaintiff,  against  the  city 
of  Chicago,  defendant,  in  the  Superior  Court  of  Cook 
county.  From  a  judgment  for  plaintiff  for  $5,000,  de- 
fendant appeals. 

The  action  was  to  recover  for  death  of  plaintiff's 
intestate  in  an  accident  which  occurred  on  the  after- 
noon of  August  11, 1910,  in  a  public  alley  in  the  rear  of 
the  premises  at  Nos.  1315-45  West  Twenty-first  place 
irt  Chicago.  The  Eagle  Tank  Company,  which  em- 
ployed deceased  as  a  teamster,  had  a  place  of  business 
at  the  address  named,  and  was  originally  a  defendant 
to  the  action,  which  was  dismissed,  as  to  it,  during  the 

trial. 

In  the  first  count  of  the  declaration,  to  which  there 
was  a  plea  of  the  general  issue,  it  was  alleged  in  sub- 
stance, inter  alia,  that  on  August  11,  1910,  said  Eagle 
Tank  Company  was  operating  a  tank  manufacturing 
establishment  at  the  address  named,  which  premises 
'*  adjoined  and  abutted  upon  a  certain  public  highway 
*  *  *  which  said  public  highway  was  known  as  a 
public  alley,"  located  between  Twenty-first  place  and 
Twenty-first  street,  and  extending  in  an  easterly  and 
westerly  direction ;  that  defendant  negligently  permit- 
ted said  alley  to  be  and  remain  in  a  dangerous  and 
obstructed  condition  in  that  certain  steam  pipes  were 
permitted  to  extend  across  said  alley  at  a  height  of  about 
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ten  feet  above  the  surface,  from  and  connected  with  the 
premises  of  said  Eagle  Tank  Company ;  that  said  pipes 
were  an  obstruction,  and  rendered  the  use  of  the  alley 
by  the  public  dangerous,  all  of  which,  at  the  time  of  the 
accident,  defendant  knew  or  in  the  exercise  of  reason- 
able care  should  have  known.  The  count  further  al- 
leged, in  substance,  that  deceased  was  employed  by 
said  Eagle  Tank  Company  prior  to  and  at  the  time  of 
death,  as  a  teamster,  and  as  such  it  was  his  duty  to 
drive  through  said  alley  in  entering  and  leaving  the 
premises  of  said  Eagle  Tank  Company;  that  on  the 
day  of  the  accident,  deceased,  in  the  discharge  of  his 
duties  and  in  the  exercise  of  reasonable  care,  was  un- 
avoidably struck  by  said  pipes  with  great  force,  and 
knocked  off  the  wagon  he  was  driving,  falling  to  the 
ground  and  receiving  injuries  which  on  the  same  day 
caused  the  death  sued  for.  It  was  also  alleged  that 
deceased  left  a  widow  and  next  of  kin,  and  that  plain- 
tiff served  notice  on  October  4,  1910,  as  required  by 
statute. 

No  witness  saw  the  accident.  A  witness  named  Van 
Cleave,  an  engineer  in  a  factory  near  by,  testified,  in 
substance,  that  he  saw  the  deceased  mounting  his  wag- 
on just  prior  to  the  accident,  and  saw  him  again  just 
as  he  fell  to  the  ground.  The  wagon  was  loaded  with 
wood  and  metal,  the  wood  being  staves  about  sixteen 
feet  long,  and  there  was  also  a  conical  top  of  a  tank 
and  an  iron  ladder.  Witness  was  sitting  reading  a 
paper  when  the  accident  happened.  Deceased,  accord- 
ing to  the  witness,  climbed  on  his  wagon  over  the 
front  wheel  and  right  at  the  front  end  of  the  load,  and 
in  a  standing  position,  the  team  standing  still.  The 
next  thing  the  witness  saw  was  deceased  in  the  act  of 
falling  off  the  back  corner  of  the  wagon,  over  the  left 
hind  wheel,  his  body  being  nearly  to  the  ground.  The 
wagon  was  then  still  going,  just  passing  the  comer  of 
the  building  and  just  past  the  pipes.  Deceased  fell  on 
the  left  side  of  the  wagon,  which  would  be  the  north 
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side,  between  the  wagon  and  the  tank  company's 
building.  Witness  saw  some  of  the  conical  top  fall 
from  the  right-hand  side  just  as  the  wagon  made  the 
turn.  He  went  to  deceased's  assistance,  and  found  his 
body  about  three  or  four  feet  east  of  the  pipes,  and 
testified  that  it ' '  seemed  like  the  front  part  of  his  body 
or  head  struck  the  ground.  It  was  as  if  he  was  diving 
in  the  water. ' '  He  also  testified  that  when  the  wagon 
was  standing  still  and  he  saw  deceased  climbing  on  the 
wagon,  **the  horses'  heads  could  not  have  been  more 
than  eight  feet  west  of  the  pijpes";  that  one  of  the 
horses  had  a  nervous  disposition;  and  "couldn't  stand 
very  good";  that  deceased  was  six  feet  or  more  tall, 
and  *'a  good  horseman  and  an  ordinarily  careful 
man ' ' ;  and  that  the  load  was  about  eight  inches  high- 
er than  the  stakes. 

One  Walsh,  a  witness  for  plaintiff,  testified  as  to 
certain  experiments  he  made  the  following  day,  the 
result  of  which  was  that  he  found  that  when  he  stood 
on  a  lumber  wagon  with  a  load  of  tank  lumber  several 
inches  above  the  stakes,  the  pipes  crossed  him  **  right 
at  the  shoulders,"  and  that  when  he  sat  on  top  of  the 
load,  the  pipes  were  about  eighteen  inches  above  his 
head. 

One  Olsen,  president  of  the  tank  company,  testified 
that  the  alley  was  a  * '  public  alley ' ' ;  that  deceased  had 
been  employed  by  the  company  about  a  year,  driving 
wagons,  loaded  with  lumber  and  other  materials  for 
making  tanks,  through  the  alley  and  under  the  pipes; 
that  the  pipes  were  one-inch  pipes,  about  thirteen  feet 
from  the  ground,  and  had  been  there  since  January, 
1909,  when  his  company  took  possession  of  the  prem- 
ises. Witness  further  testified  that  the  load  of  de- 
ceased's wagon  at  the  time  of  the  accident  was  lumber 
of  different  lengths,  prepared  to  be  put  together  to 
form  a  tank,  the  lumber  consisting  of  bottoms  and 
staves  dressed  on  a  circular  shape  so  they  did  not  lie 
flat;  that  the  load  when  on  the  wagon  was  between 
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eight  and  nine  feet  from  the  ground,  and  there  was  no 
chain  around  the  load.  Further,  that  the  accident  hap- 
pened on  a  clear  day  and  that  deceased  '^was  a  careful 
man.  * ' 

'  The  court  admitted,  over  the  defendant's  objection, 
the  verdict  of  the  coroner's  jury,  part  of  which  was 
that  **the  jury  are  of  opinion  that,"  in  effect,  the  ac- 
cident was  caused  by  deceased  being  knocked  off  his 
wagon  by  the  pipes  in  question,  and  also  containing  a 
recommendation  that  there  be  an  investigation  as  to 
the  ownership  of  the  pipes,  and  that  they  be  moved  to 
such  a  height  that  wiigons,  either  loaded  or  empty,  may 
pass  under  them  with  safety. 

The  only  evidence  offered  by  defendant  was  certain 
portions  of  Van  Cleave 's  testimony  before  the  coro- 
ner's jury.  Defendant  also  offered  to  prove  that  it  was 
customary  when  such  a  load  as  deceased  was  driving 
was  to  be  hauled  more  tlian  four  miles,  to  fasten  it  on 
with  a  chain,  or  other  device,  but  on  objection  by  plain- 
tiff, the  evidence  was  excluded.  Motions  made  by  de- 
fendant at  the  close  of  plaintiff's  evidence  and  at  the 
close  of  all  the  evidence  for  a  peremptory  instruction 
in  favor  of  defendant  were  denied.  On  request  of  de- 
fendant the  court  instructed  the  jury  to  disregard  the 
portion  of  the  coroner's  verdict  quoted,  and  not  to 
consider  it  in  making  their  verdict. 

WiLiiiAM  H.  Sexton,  John  W.  Beckwith  and  N.  L. 
Piotrowski,  for  appellant;  David  R.  Levy,  of  counsel. 

GoBMAN,  Pollock,  Sullivan  &  Livingston,  for  ap- 
pellee. 

Mb.  Pbesiding  Justice  GaroLBY  delivered  the  opinion 
of  the  court. 

Vol.  CXCIV  17. 
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Abstract  of  the  Beeislon. 

1.  Municipal  gobporations,  §  974* — when  evidence  aufflcient  to 
show  tJiat  alley  U  pubZic.  In  an  action  against  a  city  to  recoYer  for 
death  alleged  to  be  due  to  obstructions  negligently  permitted  to  re- 
main In  an  alley,  where  the  declaration  alleges  the  alley  to  be  a 
public  alley,  and  where  there  Is  uncontradicted  evidence  supporting 
the  allegation,  held  that  the  fact  alleged  was  sufficiently  proved, 
where  the  point  was  not  raised  In  the  trial  court,  and  where  the 
case  was  there  tried,  without  objection,  on  the  theory  that  the 
alley  was  public,  although  no  evidence  was  offered  to  show  an  ac- 
ceptance or  dedication  of  the  alley. 

2.  Nbgugencb,  S  196* — when  proximate  cause  a  question  of  fact. 
In  an  action  to  recover  for  death,  although  there  may  be  two  equal- 
ly tenable  theories  as  to  what  was  the  proximate  cause  of  the  ac- 
cident causing  the  death  sued  for,  one  of  which  would  excuse  de- 
fendant, yet  If  there  Is  evidence  tending  to  show  that  defendant's 
negligence  Is  such  proximate  cause,  the  question  as  to  proximate 
cause  Is  a  question  of  fact  for  the  jury,  and  their  verdict  is  final. 

3.  MuinciPAL  coBPOBATioNs,  S  1098* — when  evidence  sufficient  to 
show  negligence  in  permitting  obstruction  of  street.  In  an  action 
against  a  city  to  recover  for  death  due  to  a  fall  from  a  high  load, 
which  fall  was  caused  by  deceased's  striking  steam  pipes  main- 
tained across  a  public  alley  In  which  deceased  was  driving  a  team, 
evidence  held  to  tend  to  show  that  the  pipes  were  an  obstruction, 
and  that  the  city  In  permitting  them  to  remain  In  the  alley  was 
negligent. 

4.  Negligence,  |  156* — when  due  care  may  be  shown  by  circum^ 
stantial  evidence.  In  an  action  for  death  caused  by  deceased's  be- 
ing knocked  off  a  high  load  by  coming  In  contact  with  pipes  which 
defendant  negligently  maintained  in  an  alley  where  the  accident 
occurred,  where  there  was  no  direct  evidence  as  to  the  care  used  by 
deceased  other  than  that  he  was  an  ordinarily  careful  man,  and 
a  good  horseman,  held  that  the  jury  were  warranted  in  finding  de- 
ceased not  guilty  of  contributory  negligence,  although  It  appeared 
that  at  the  time  of  the  accident,  deceased  must  have  been  standing 
on  top  of  the  load,  which  was  loosely  built  up  on  a  lumber  wagon 
and  not  bound  on  with  a  chain  or  other  device,  for  the  reason 
that  due  care  on  the  part  of  deceased  may  be  shown  as  well  by 
circumstances  as  by  direct  testimony,  and  may  be  inferred  from  de- 
ceased's habits,  and  what  are  known  to  be  the  Instincts  of  self- 
r)reservation  in  persons  possessed  of  their  natural  faculties  and  are 
ordinarily  sober  and  careful  of  their  safety. 

5.  Appeax  and  erbob,  S  1622* — when  error  in  admitting  evidence 
cured.    The  verdict  of  a  coroner's  jury  being  competent  evidence. 
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Its  admission  was  not  error  although  a  portion  of  it  may  be  prej- 
udicial to  defendant,  where  the  court,  at  the  request  of  defendant, 
instructed  the  jury  to  disregard  such  prejudicial  portion  and  not 
to  consider  it  in  making  their  verdict. 

6.  Appeal  and  ebbob,  S  1466* — when  admission  of  evidence  harm' 
less.  In  an  action  to  recover  for  death  due  to  a  fall  from  a  high  load, 
the  admission  of  testimony  of  a  witness  who  did  not  see  the  ac- 
cident, but  testified  as  to  the  conduct  of  the  deceased  prior  to  it 
and  to  what  happened  immediately  after,  as  tending  to  show  that 
deceased's  fall  was  caused  by  being  struck  by  pipes  maintained  by 
defendant  across  the  alley  where  the  accident  occurred,  held  not 
prejudicial  error. 

7.  Appeal  and  ebbob,  %  1466* — when  admission  ot  evidence  as  to 
experiments  harmless.  In  an  action  to  recover  for  death  due  to  a 
fall  from  a  high  load,  the  admission  of  testimony  of  a  witness  who 
did  not  see  the  accident,  as  to  experiments  made  by  him  after  the 
accident,  as  to  whether  one  standing  on  a  load  similar  to  that  on 
which  deceased  was  standing  at  the  time  of  the  accident,  and  which 
tended  to  confirm  the  theory  of  the  plaintifT  that  the  accident  was 
caused  by  deceased's  being  struck  by  the  pipes,  held  not  prejudicial 
error. 


Kalmon  Sehlowitz,  Defendant  in  Error,  t.  Lonls  J. 
Sleph  and  Simon  Sleph,  Plaintilfs  isi  Error. 

Oen.  No.  20,395.     (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Oo- 
tober  term,  1914.    Affirmed.    Opinion  filed  October  6,  1916. 

Statement  of  the  Case. 

Action  by  Kalmon  Schiowitz,  plaintiff,  against  Louis 
J.  Sleph  and  Simon  Sleph,  defendants,  in  the  Munici- 
pal Court  of  Chicago,  to  recover  for  the  conversion  of 
copper  metal.  To  reverse  a  judgment  for  plaintiff  for 
$875.33,  defendants  prosecute  this  writ  of  error. 

Plaintiff's  statement  of  claim  alleged  in  substance, 
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that  on  September  22,  1912,  he  agreed  to  sell  and  de- 
liver to  defendant  Louis  J.  Sleph  a  quantity  of  copper 
metal,  which  he  then  possessed^  for  the  sum  of  $823.84 ; 
that  defendant  Louis  J.  Sleph  tendered  in  payment  a 
check  on  the  Fort  Dearborn  National  Bank,  falsely 
representing  that  there  were  sufficient  funds  to  pay 
the  same  an  presentation  by  means  of  which  defendant 
Louis  secured  possession  of  the  goods  in  question,  which 
he  delivered  to  defendant  Simon  Sleph ;  that  the  check 
was  not  properly  drawn;  that  both  defendants,  well 
knowing  the  goods  to  be  the  property  of  plaintiff,  have 
refused  to  deliver  the  same  to  plaintiff,  though  often 
requested,  and  converted  th^  same  to  their  own  use. 
The  affidavit  of  defense  denied  the  conversion. 

The  material  facts  are  in  substance  as  follows :  De- 
fendant Louis  was  treasurer  of  Sowers-Sleph  Com- 
pany, a  corporation,  and  the  son  of  defendant  Simon. 
Sowers-Sleph  Company  was  a  tenant  of  premises 
owned  by  Sleph,  Sandrowitz  &  Goldblatt,  of  which  firm 
defendant  Simon  was  senior  partner,  and  which  was 
engaged  in  the  business  of  smelting  and  refining. 
Sowers-Sleph  Company  owed  the  partnership  $140  for 
back  rent.  Plaintiff  had  had  previous  dealings  with 
both  defendants.  The  copper  metal  in*  question  was 
bought  for  so  much  a  pound,  and  on  being  weighed  in 
the  presence  of  both  parties  was  found  to  be  worth 
about  $823.  As  plaintiff  insisted  on  cash  in  payment, 
defendant  Louis  gave  a  check  on  the  Fort  Dearborn 
National  Bank,  to  the  order  of  plaintiff,  for  $800, 
signed  by  the  president  of  Sowers-Sleph  Company. 
Defendant  Ijouis  did  not  countersign  the  check,  though 
there  was  a  space  on  the  face  of  the  check  for  such 
counter  signature  by  him  as  treasurer.  Defendant 
Louis  also  gave  his  personal  check  for  the  balance, 
$23.  He  testified  that  he  had  sold  the  metal  to  defend- 
ant Simon  before  he  purchased  it  from  plaintiff.  On 
l)rosontation  at  the  bank  the  same  day  payment  was 
refused,  both  for  want  of  counter  signature  by  the 
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treasurer  of  Sowers-Sleph  Company  and  because  of  in- 
suflScient  funds.  Making  no  attempt  to  cash  the  $23 
check,  plaintiff  went  to  the  place  of  business  of  defend- 
ant Simon  and  there  *' found  all  the  stuflP."  In  answer 
to  a  demand  for  the  goods,  defendant  Simon  informed 
plaintiff  that  defendant  Jjouis  would  pay  for  ^hem. 
Plaintiff  saw  defendant  Louis,  but  he  failed  to  pay. 
When  plaintiff,  with  his  attorney,  again  saw  defend- 
ant Simon,  he  refused  to  give  plaintiff  either  mon^y  or 
goods. 

Herman  Waldman,  for  plaintiffs  in  error;  Ebnest 
C.  Keniff,  of  counsel. 

VosE  &  Page,  for  defendant  in  error ;  S.  H.  Gilbebt, 
of  counsel. 

Mb.  PBEsroiNG  Justice  GBroLBY  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deoislon. 

1.  Appsal  and  evbob,  §  965* — wliol  matters  reviewQhle.  Wliere 
a  record  shows  no  objections  to  rulings  on  evident  at  the  trial, 
or  a  motion  to  find  the  issues  for  plaintiff  in  error,  or  propositions 
submitted  to  be  held  as  the  law  of  the  case,  a  writ  of  error  presents 
nothing  to  the  Appellate  Court  except  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  finding. 

2.  TBovEa  AND  coNVEBsioN,  {  39*— -tcAcn  evidence  suiUHent  to  sup- 
port verdict.  In  an  action  in  trover  to  recover  for  gooda  secured  by 
one  of  the  defendants  from  plaintiff  by  a  defective  check,  which  goods 
were  delivered  to  the  other  defendant,  who  converted  them,  evidence 
held  to  sustain  a  finding  for  plaintiff,  it  appearing  from  the  evidence 
that  there  was  a  preconcerted  arrangement  between  defendants  to 
obtain  the  goods  with  a  fraudulent  purpo«»e  to  escape  making  pay* 
ment  therefor. 

3.  Tboveb  and  conversion,  §  46* — when  judgment  not  excessive. 
In  an  action  to  recover  for  the  conversion  of^goods  on  October  22, 
1912,  a  judgment  entered  February  16,  1914,  for  $875.33  held  not  ex- 
cessive, where  the  finding  and  judgment  included  interest,  and  it 
appeared  that  the  interest  on  the  amount  of  the  judgnient.  from 
the  date  of  the  conversion  to  the  date  of  the  judgment,  at  five  per 
cent,  per  annum,  was  correctly  computed. 
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Shanholtz  y.  Hellen  et  al.,  194  IlL  App.  682. 


Lney  Shanholtz^  Defendant  In  Error^  t.  B.  H.  Hellen 
and  Myrtle  E.  Hellen^  trading  as  Michigan  Central 
Park  Company,  Plaintiffs  in  Error.  ♦ 

Gen.  No.  20,465.     (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Ryan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  with  finding  of  facts.  Opinion 
filed  October  6,  1915. 


Statement  of  the  Case. 

Action  by  Lucy  Shanholtz,  plaintiff,  against  B.  H. 
Hellen  and  Myrtle  E.  Hellen,  trading  as  the  Michigan 
Central  Park  Company,  defendants,  in  the  Municipal 
Court  of  Chicago,  to  recover  for  money  had  and  re- 
ceived. To  reverse  a  judgment  for  plaintiff  for 
$759.50,  defendants  prosecute  this  writ  of  error. 

Plaintiff's  amended  statement  of  claim  alleged,  in 
substance,  that  prior  to  March  14,  1911,  defendants 
were  engaged  in  Chicago  in  selling  Michigan  lands, 
and  represented  to  plaintiff  that  her  son-in-law,  one 
Asa  H.  Daugherty,  had  purchased  a  parcel  of  land  in 
Crawford  county,  Michigan,  and  further  represented, 
in  order  to  induce  plaintiff  to  purchase  land  and  to  get 
some  of  plaintiff's  money,  that  they  had  for  sale  a  lot 
of  land  adjoining  that  of  Daugherty,  which  was  *  *  of  -  a 
good  quality  and  of  a  rich  and  productive  soil,"  of 
the  same  character  as  land  in  the  vicinity  on  which  had 
been  raised  sixty  to  sixty-five  bushels  of  potatoes  to 
the  acre,  and  that  the  parcel  offered,  which  was  of 
forty  acres,  was  worth  $800.  It  was  also  alleged  that 
at  this  time  the  plaintiff  knew  nothing  of  the  value  of 
character  of  land  in  Crawford  county,  and  relying  on 
defendant's  representations  agreed  to  purchase  the 
land  for  $800,  and  paid  defendants'  $400  down;  that 
on  April  4th  plaintiff,  relying  on  said  representations, 
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commenced  to  clear  the  land  and  caused  a  house  to  be 
erected  thereon;  that  all  the  representations  made 
were  false  and  fraudulent,  and  were  intended  to  de- 
ceive plaintiff ;  that  the  land  purchased  did  not  adjoin 
any  land  purchased  by  said  Daugherty,  and  that  its 
soil  was  not  as  represented,  not  yielding  more  than  five 
to  ten  bushels  of  potatoes  to  the  acre.  The  statement 
of  claim  further  alleged  that  plaintiff  after  discover- 
ing the  fraud  removed  from  the  land  in  the  fall  of 
1911,  and  notified  defendants  that  she  would  make  no 
further  payments ;  that  defendants  on  April  29,  1913, 
notified  plaintiff  that  the  contract  would  be  cancelled 
unless  payment  was  made  within  ten  days^  and  that 
plaintiff  has  abandoned  the  land  and  buildings  because 
of  the  fraud,  and  has  never  paid  more  than  $400  on  the 
contract. 

In  defendants'  affidavit  of  merits  there  is  a  denial 
that  defendants  received  any  money  from  plaintiff 
without  consideration,  or  that  defendants  made  false 
representations  to  plaintiff.  It  is  further  alleged,  in 
substance,  that  plaintiff  executed  a  written  contract  for 
the  sale  of  the  land  in  question,  and  entered  and  made 
improvements  thereon,  and  that  thereafter  plaintiff 
forfeited  all  rights  under  the  contract  by  failing  to 
make  payment  as  provided  in  the  contract,  whereby 
defendants  had  the  right  to  declare  the  contract  void, 
which  was  done  on  or  about  April  29, 1913. 

The  main  witnesses  for  plaintiff  were  plaintiff,  said 
Daugherty  and  plaintiff's  daughter,  wife  of  said 
Daugherty,  and  one  Bleier.  Daugherty  testified,  in 
substance,  that  on  November  17,  1910,  he,  with  three 
other  men,  signed  a  contract  for  the  purchase  of  the 
land  which  defendants  represented  to  plaintiff  had 
been  purchased  by  him,  although  he  later  claimed  that 
he  had  selected  another  parcel.  Plaintiff  testified  that 
she  had  been  farming  all  her  life,  and  in  March,  1911, 
she  went  to  defendants'  office,  and  informed  defendant 
B.  H.  Hellen  that  she  wanted  to  purchase  the  land*  ad- 
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joining  that  of  Daugherty,  and  said  defendant  stated 
that  though  the  land  was  raw  and  uncultivated,  there 
was  '* black,  sandy  loam,"  and  was  **good  soil  and 
would  produce  almost  anything,"  and  that  ** almost  all 
^ds  of  grain  would  grow  there."  Plaintiff  testified 
that  on  March  14,  1911,  she  signed  a  contract  for  the 
purchase  of  the  land,  which  contract  provided  that  in 
case  the  payments  were  not  made  as  provided  in  the 
contract,  defendants  should  have  the  right  to  declare 
the  contract  void,  and  take  immediate  possession  of  the 
property  and  remove  plaintiff  therefrom.  In  such 
case  defendants  were  to  retain  any  payments  made  on 
the  contract,  and  all  improvements  made  on  the  land, 
as  stipulated  damages. 

Plaintiff  also  testified  that  at  the  time  the  contract 
was  made  she  did  not  know  whether  her  son-in-law  pur- 
chased the  identical  land  adjoining  her  tract,  as  was 
represented  by  defendants,  but  supposed  the  land  was 
four  or  five  miles  from  Roscommon,  Michigan,  and 
that  she  did  not  see  the  land  until  after  the  contract 
was  signed;  further,  that  when  she  did  see  the  land, 
on  April  4,  1911,  she  found  it  *'raw  timber  land,  with 
small  trees  and  underbrush"  on  it,  but  did  not  make 
'Very  much"  of  an  examination  of  the  soil,  though 
there  was  nothing  to  hinder  her  from  so  doing;  that 
plaintiff  erected  a  house,  in  which  she  and  her  hus- 
band lived  for  a  time,  and,  after  clearing  the  land, 
planted  potatoes,  corn  and  beans ;  that  before  she  aban- 
doned the  land  she  found  that  the  soil  was  **  just  solid, 
yellow  sand." 

Plaintiff's  daughter,  Mrs.  Daugherty,  testified  that 
in  June,  1911,  the  soil  was  all  ** solid,  yellow  sand,"  and 
she  thought  it  worth  little.  Witness  Asa  Daugherty 
further  testified  that  he  acted  as  agent  in  selling  the 
land  to  plaintiff,  and  received  a  receipt  for  $40  from 
defendants  to  apply  on  payments  due  under  his  own 
contract  for  assisting  in  the  sale  to  plaintiff ;  that  after 
contracting  witii  defendants  for  the  land  adjoining 
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plaintiff's  land,  he,  in  company  with  plaintiff,  cafled 
on  defendant  B.  H.  Hellen,  claiming  that  defendants 
had  sold  him  the  wrong  land,  which  defendants  denied, 
resulting  in  his  bringing  suit  against  defendants  to  re- 
cover  back  the  money  paid.  He  also  testified  that  the 
soil  of  plaintiff's  land  was  yellow  sand. 

Witness  Bleier,  who  sold  the  land  to  Daugherty  for 
defendants,  testified  that  no  intentional  fraud  was  com- 
mitted as  to  him,  and  if  there  was  a  mistake  made  as  to 
the  land  which  Daugherty  selected,  it  was  a  mistake  of 
Daugherty 's  and  not  that  of  defendants,  whose  prac- 
tice was  at  that  time,  where  a  buyer  wanted  to  ex- 
change his  parcel  for  another  of  equal  size,  to  make  the 
exchange. 

Defendant  B.  H.  Hellen  testified  that  he  had  been 
selling  Michigan  lands  for  about  thirteen  years,  the 
lands  being  situated  in  Roscommon  and  Crawford 
counties;  that  he  recalled  a  contract  with  Daugherty, 
which  had  been  drawn  up  by  Bleier,  at  the  time  of 
which  said  defendant  had  no  knowledge  that  Daugh- 
erty had  selected  or  desired  any  other  land  than  that 
which  he  bought,  and  said  defendant  only  became 
aware  of  such  claim  when  Daugherty  visited  him ;  that 
he  acted  in  good  faith  in  selling  plaintiff  her  land,  sup- 
posing that  it  did  adjoin  that  of  Daugherty  as  he  repre- 
sented ;  that  he  knew  from  personal  inspection  that  the 
soil  of  plaintiff's  land  was  not  yellow  sand,  as  testified 
to,  and  that  he  knew  it  was  a  good  soil  for  apples  and 
com,  and  would  produce  almost  any  crop  suited  to  the 
climate;  that  less  than  one  acre  of  the  land  sold  to 
plaintiff  had  in  1913  produced  about  fifty  bushels  of 
com.  As  to  the  character  and  quality  of  the  soil,  said 
defendant's  testimony  was  corroborated  by  many  wit- 
nesses. 

Plaintiff  also  testified  that  about  the  time  of  the  visit 
to  defendant  B.  H.  Hellen  in  company  with  Asa 
Daugherty,  she  again  visited  said  defendant  and  asked 
him  to  deed  her  twenty  acres  of  the  land  purchased^ 
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and  to  take  back  and  sell  for  her  benefit  the  other  twen- 
ty acres.  She  also  testified  that  on  June  6,  1912,  she 
wrote  to  said  defendant  a  letter,  which  was  in  part  as 
follows :  * '  The  lowest  I  will  take  for  the  20  acres  of 
land  that  I  have  already  paid  for  is  $650.  •  •  •  You 
can  sell  the  other  twenty  acres  for  what  you  please. 

•  •    •    I  would  like  a  deed  and  abstract  for  that  20.    * 

•  •  That  would  give  me  a  chance  to  trade  it  here  and 
send  you  buyers,  for  there  is  lots  of  people  round  here 
who  would  like  to  go  there.  •  •  •  Sell  the  land  as 
soon  as  you  can  and  get  as  much  down  on  it  for  me  as 
you  can,  and  the  rest  in  monthly  payments."  This 
suit  was  commenced  on  June  4, 1913. 

Louis  J.  Pibbson,  for  plaintiffs  in  error. 
No  appearance  for  defendant  in  error. 

Me.  PEBsroiNG  Justice  GEmLBY  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Vendor  and  pubchaseb,  S  336* — lohen  evidence  insufficient  to 
Bhoto  misrepresentation.  In  an  action  for  money  had  and  received, 
to  recover  back  money  paid  under  a  contract  for  the  sale  of  land, 
alleged  to  have  been  procured  by  fraud,  where  the  amount  sought 
to  be  recovered  back  was  one-half  the  contract  price,  held  that  evi- 
dence was  insufficient  to  prove  that  defendants  made  such  misrepre- 
sentations as  to  entitle  plalntifC  to  recover,  but  rather  tended  to 
show  that  plalntlfC  was  sick  of  her  bargain,  it  appearing  that  no 
clafm  of  fraud  was  made  or  suit  brought  for  more  than  a  year  after 
such  fraud  was  alleged  to  have  been  discovered,  during  which  time 
plaintiff  repeatedly  urged  defendants  to  deed  to  her  one  half  the 
land  and  to  take  back  the  other  half  fixing  a  sale  price  for  the  half 
she  wished  deeded  to  her  which  was  in  excess  of  half  of  the  contract 
price.  ' 

•See  nilnola  Notes  THgwi,  \ol»,  ZI  to  XV,  and  Cinniil»tlve  Qoarteilr,  wmmm 
topic  and  Motion  nnmber. 
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Frank  Andree,  Defendant  In   Error,  t.  George  W. 

Sheehan,  Plaintiff  in  Error. 

Gen.  No.  20,665.     (Not  to  be  reported  in  fnll.) 

£«rror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habby  M. 
FiBHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  5,  1916. 

Statement  of  the  Case. 

Action  by  Frank  Andree,  plaintiff,  against  George 
W.  Sheehan,  defendant,  in  the  Municipal  Court  of  Chi- 
cago, to  recaver  on  contract.  To  reverse  a  judgment 
for  plaintiff  for  $330,  defendant  prosecutes  this  writ  of 
error.  The  original  acfion  was  of  the  fourth  class,  in 
contract,  against  the  defendant,  together  with  one 
Walter  E.  Lund  and  the  Merchants  Pulverizing  Com- 
pany, a  corporation.  Defendant  Lund  was  never 
served,  and  at  the  conclusion  of  plaintiff's  evidence  the 
court  ordered  the  action  dismissed  as  to  the  corpora- 
tion defendant,  and  that  the  trial  proceed  against  de- 
fendant Sheehan. 

It  appeared  from  the  evidence  that  April  3,  1911, 
plaintiff  gave  defendant  a  written  option  to  purchase 
certain  machinery  for  **  one-tenth  interest  in  a  new 
company."  Plaintiff  had  previously  given  such  an  op- 
tion to  one  Fiedler  for  $1,500.  On  June  14th,  defend- 
ant and  Lund,  as  first  parties,  made  a  written  contract 
with  Fiedler,  as  second  party,  wherein  first  parties 
agreed,  inter  alia,  to  organize  an  Illinois  corporation, 
to  be  known  as  the  Merchants  Pulverizing  Company,  to 
which  second  party  was  to  transfer  the  machinery  in 
consideration  of  receiving  one-tenth  of  its  stock,  and 
this  part  of  the  agreement  was  duly  carried  out.  The 
fourth  clause  of  the  agreement  provided  that  the  first 
parties  **will  pay  all  the  money  necessary  for  the  pur- 
pose of  completely  setting  up  and  installing  the  said 
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machinery  and  pay  for  all  the  material  necessary  to  be 
nsed  in  and  about  the  installation  of  the  same. ' ' 

Plaintiff  testified,  substantially,  that  shortly  after 
the  written  option  of  April  3, 1911,  was  signed,  defend- 
ant M^nested  plaintiff  to  do  the  engineering  work  in 
installing  the  machinery,  which  he  commenced  on  April 
29th,  and  was  engaged  thereon  for  thirty-three  days, 
during  the  period  from  April  29th  to  June  9th ;  that  a 
fair  and  reasonable  charge  for  such  work  was  $10  per 
day ;  and  that  while  at  work  installing  the  machinery 
defendant  visited  the  premises  several  times  and  ex- 
pressed satisfaction  with  the  progress  of  the  work. 
Plaintiff  also  testified  that  defendant  said  to  plaintiff : 
**Qt)  ahead  and  put  in  the  niachinery  and  see  that  ev- 
erything is  set  up.  *  *  *  I  fix  you  up  and  pay  you 
for  whatever  labor  you  do  and  time  you  lose  there.*' 

Defendant  admitted  saying  to  plaintiff  that  **we" 
would  pay  expenses  of  hauling  machinery  and  pay 
'^ millwrights  to  put  up  the  machinery,"  but  denied  any 
promise  to  pay  plaintiff  for  installing  it. 

The  corporation  was  not  fully  organized  until  after 
plaintiff  performed  the  labor  sued  for. 

On  September  18,  1911,  under  instructions  from 
Sheehan  and  Lund,  representing  the  corporation,  an 
attorney  at  law  secured  a  written  release  from  plain- 
tiff to  the  said  corporation  of  *  *  whatever  right,  title  or 
interest,  if  any,  I  may  have  or  might  claim  against  or 
in  •  *  •  the  goods,  chattels  and  property,  ♦  *  • 
now  located  at  the  plant  of  the  Merchants  Pulverizing 
Company  *  *  *  and  delivered,  obtained  and  in- 
stalled under  or  pursuant  to  a  certain  option  dated 
April  3,  1911,  and  signed  by  me. ' '  Defendant  testified 
that  this  release  was  obtained  to  '^ finish  our  records." 

Thompson,  Clabk  &  Stevensoist,  for  plaintiff  in 
error ;  Mobton  J.  Stevenson,  of  counsel. 

Bakeb  &  Holder,  for  defendant  in  ei^or;  G.  ISat* 

MOND  COLUNB,  of  COUUSCL 


Chicago — First  District — October,  1915.      589 

Andree  v.  Sheehan,  194  lU.  App.  587. 

Mr.  Presiding  Justice  Gridlby  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Parties,  §  26* — tohen  joint  obligor  not  necessary  party.  A 
written  contract  between  two  persons  as  first  parties  and  another 
as  second  party,  containing  a  promise  by  such  first  parties  for  the 
benefit  of  third  persons,  does  not  make  parties  to  the  contract  co- 
partners, so  as  to  make  such  second  party  a  necessary  party  in  an 
action  by  one  of  those  benefited  to  recover  on  the  contract,  although 
both  such  first  parties  are  proper  parties  to  such  action,  if  served, 
and  if  the  question  of  their  Joint  liability  is  raised  in  the  trial 
court. 

2.  Contracts,  I  224* — how  provisions  construed.  In  an  action 
to  recover  on  a  promise  contained  in  a  contract  to  which  plain tifC 
was  not  a  party,  which  promise  was  to  "pay  all  the  money  necessary 
for  the  purpose  of  completely  setting  up  and  installing  the  said 
machinery,"  contract  construed  and  clause  quoted  held  to  be  a 
promise  for  the  benefit  of  third  persons  to.  pay  for  all  the  labor  done 
in  installing  said  machinery. 

3.  Release,  §  16* — hoto  construed.  A  release  of  "whatever 
right,  title  or  interest,  if  any,  I  may  have  or  might. claim  against 
or  in  *  ^  ^  the  goods,  chattels  and  property"  located  at  a  named 
place  and  obtained  under  an  option  of  a  named  date,  held  not  to 
operate  to  release  a  claim  for  labor  performed  in  setting  up  machine 
ery  obtained  under  the  option  and  located  at  the  place  named,  where 
it  appeared  that  the  release  contained  no  reference  to  such  claim 
for  services,  and  that  the  object  of  obtaining  such  release  was  mere- 
ly to  finish  the  records  of  the  corporation  owning  the  machinery. 

4.  Contracts,  §  384* — when  evidence  sufficient  to  support  judg- 
ment in  action  on.  In  an  action  to  recover  on  a  contract  contain- 
ing a  promise  for  the  benefit  of  third  persons,  where  plaintifF  was 
one  of  the  class  intended  to  be  benefited  by  such  promise,  evidence 
held  to  support  a  verdict  for  plaintiff. 

•8«e  Illinois  Notes  DIjreBt,  Volt.  XI  to  XV,  and  CnmolAtlTe  Qiutttorly, 
topic  and  tection  namber. 


590  Appellate  Coubtb  of  Illinois. 

City  of  Chicago  t.  Porter,  194  IlL  App.  590. 


Clt7  of  Chicago^  Defendant  in  Error,  t.  Washington 

Porter,  Plaintiff  in  Error. 

Gen.  No.  30,706.    (Not  to  be  reported  In  full.) 

Error  to  tbe  Municipal  Court  of  Chicago;  tbe  Hon.  Chables  N. 
GooDNow,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  6/  1916. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago  against  Wash- 
ington Porter,  charging  defendant  with  permitting 
property  owned  by  him,  known  as  the  Medina  Hotel, 
in  the  City  of  Chicago,  to  be  used  as  a  house  of  ill-fame 
or  assignation  within  the  limits  of  the  City  of  Chicago, 
in  violation  of  section  2017  of  the  Chicago  Code  of  1911. 
To  reverse  a  judgment  of  conviction,  defendant  prose- 
cutes this  writ  of  error. 

Defendant  had  been  the  owner  of  the  property  for 
twenty-five  years,  and  at  the  time  when  it  was  alleged 
to  have  been  maintained  in  violation  of  the  ordinance 
it  was  occupied  by  persons  named  Karr  and  Stites,  un- 
der lease  from  defendant. 

At  the  trial  it  appeared  that  one  Smith  had  been  pre- 
v^iously  convicted,  as  proprietor  of  the  hotel,  of  '*  keeping 
a  disorderly  house  for  the  encouragement  of  drink- 
ing and  fornication,''  and  there  was  evidence  tending 
to  show  that  certain  portions  of  the  building  had  been 
used  as  a  house  of  ill-fame,  or  assignation,  and  for  the 
practice  of  fornication  and  prostitution. 

The  complaining  witness  in  the  case  was  the  pastor 
of  a  church  in  Chicago,  and  the  evidence  tends  to  show 
that  he  was  active  in  trying  to  suppress  vice. 

On  motion  of  defendant  the  court  struck  out  the  tes- 
timony* of  a  witness  to  a  conversation  with  defendant, 
in  which  defendant  said  he  had  over  four  hundred  ten- 
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ants,  and  paid  $60,000  tax^s,  and  that  it  was  about  all 
one  man  could  do  just  to  keep  general  track  of  those 
things. 

In  his  closing  argument  the  prosecuting  attorney 
said: 

''The  only  purpose  of  the  defense  in  this  case  has 
been  to  assassinate  the  character  of  a  high  minded 
preacher  who  is  engaged  in  doing  a  great  work,  to 
make  this  earth  the  same  kind  of  a  place  we  want  it  to 
be  in  heaven ;  and  they  do  that  in  order  to  save  them- 
selves the  humility  of  being  fined  by  this  jury,  so  that 
it  cannot  be  said  that  he  is  not  a  respectable  man.  He 
parades  around  in  his  riches  as  a  great  man,  as  a  man 
of  honor,  a  respectable  citizen,  and  he  makes  his  money 
how  f  *  *  *  I  will  tell  you  how  he  gets  a  part  of  it, 
and  whether  he  gets  it  directly  or  indirectly  has  ab- 
solutely nothing  to  do  with  this  case.  •  •  •  We  have 
not  investigated  yet ;  we  have  not  got  complaints  from 
other  parts  of  town.  In  other  parts  of  town  the 
preachers  are  not  as  aggressive  unfortunately.  If 
they  were,  we  would  find  out  some  more  about  this  man, 
and  we  would  know  where  he  gets  some  of  his  money. 
*  *  *  He  gets  it  out  of  those  prostitutes  up  there  in 
that  hotel  who  are  compelled  to  sell  their  souls  and 
their  bodies  in  order  to  put  gold  into  his  coffers.'' 

These  remarks  were  duly  objected  to,  but  tiie  objec- 
tion was  overruled  and  the  remarks  and  ruling  were 
excepted  to,  whereupon  the  attorney  made  further  re- 
marks of  the  same  nature. 

Childs  &  Childs,  for  plaintiff  in  error. 

John  W.  Bbckwith,  for  defendant  in  error. 

Mb.  Presiding  Justice  GiimLEY  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  §  1514* — when  argument  of  counsel  ground  for 
reversal.     In  a  prosecution  wherein  defendant  was  charged  with 
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permitting  his  property  to  be  used  as  a  house  of  ill-fame  or  assignar 
tion,  in  violation  of  an  ordinance,  where  It  appeared  that  the 
property  in  question  was  occupied  by  lessees  of  defendant,  held 
reversible  error  to  overrule  defendant's  objection  to  language  of  the 
prosecuting  attorney  in  his  closing  argument  to  the  jury,  represent- 
ing defendant  as  a  rich  man  who  received  the  profits  of  vice,  while 
pretending  to  be  respectable,  and  who  in  order  to  prevent  conviction 
and  to  preserve  his  respectability  made  a  defense  which  cast  dis- 
credit on  a  preacher  who  was  doing  a  great  work.  It  appearing  that 
the  court  did  not  rebuke  counsel  for  his  language. 


Harry  S.  Mecartney,  Appellee,  t.  City  of  Chicago, 

Appellant. 

Gen.  No.  20,711. 

1.  Municipal  corpobations,  fi  455* — when  ctction  ex  delicto  not 
niaintainable  lor  failure  to  pay  condemnation  judgment.  An  action 
in  tort  cannot  be  maintained  by  the  defendants  in  a  condemnation 
Judgment  against  a  city  upon  such  judgment,  upon  the  theory  that 
the  negligence  of  the  city  in  failing  to  take  steps  to  collect  and  pay 
the  amount  of  the  condemnation  judgments,  created  a  cause  of  ac- 
tion in  their  favor  independent  of  such  judgments,  where  the  de- 
fendants in  such  condemnation  suit  relinquished  possession  of  the 
property,  under  agreement  with  the  city,  prior  to  the  termination  of 
such  suit,  and  the  ordinance  under  which  the  improvement  was 
made  provided  for  payment  by  means  of  special  assessments  and 
general  taxation. 

2.  Mandamus,  %  76* — when  proper  remedy  to  compel  payment 
of  condemnation  judgment.  Where  a  city  fails  to  exercise  due  dil- 
igence to  levy  and  collect  taxes  and  assessments  for  the  payment  of 
judgments  rendered  In  condemnation  proceedings  instituted  under 
an  ordinance  authorizing  an  improvement,  which  provided  for  pay- 
ment by  means  of  special  assessments  and  general  taxation,  the 
remedy  of  the  holders  of  such  judgments  is  by  mandamus  to  compel 
the  performance  of  the  city's  duty  in  that  respect. 

*Se«  IlllnolH  Notes  Digest.  Vols.  XI  to  XV,  and  CnmolAtlTO  Qoartorly.  aamo 
topic  and  section  number. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabo 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Reversed.    Opinion  filed  October  5,  1915. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  of  the  Circuit  Court  of  Cook  county  for 
$31,208.66,  rendered  April  25, 1914,  against  the  City  of 
Chicago  in  favor  of  Harry  S.  Mecartney,  plaintiff,  in 
an  action  in  tort  commenced  December  13,  1912,  and 
based  upon  three  certain  condemnation  judgments  en- 
tered in  said  Circuit  Court  in  the  year  1894.  The  dec- 
laration consists  of  four  counts, — the  first  reciting  the 
recovery  of  said  three  judgments,  giving  credit  for 
payments  made  thereon  and  alleging  the  city's  negli- 
gence in  failing  to  make  and  collect  the  special  assess- 
ments to  pay  said  judgments.  The  other  three  counts 
are  merely  separate  counts  on  each  of  the  three  judg- 
ments and  contain  no  matter  not  included  in  the  first 
count.  The  concluding  paragraph  of  said  first  count  is 
as  follows : 

*  *  In  consequence  of  which  negligence  and  failure  of 
defendant,  the  plaintiff  has  been  kept  out  of  his  moneys 
due  upon  said  judgments,  and  has  been  put  to  great 
damages,  costs  and  attorney's  fees  and  other  expenses 
in  attempts  to  collect  said  moneys,  and  in  commencing 
and  prosecuting  suits  to  collect  the  same,  and  in  com- 
mencing the  present  suit  therefor,  and  has  otherwise 
been  caused  and  been  put  to  great  delay,  damages, 
costs  and  fees  and  other  expenses  to  the  amount  of, 
to-wit,  $20,000,  exclusive  of  the  amounts  due  upon  said 
judgments,  and  interest  thereon.  Wherefore,  plaintiff 
avers  that  he  has  been  injured  and  damaged  in  the  sum 
of,  to-wit,  $50,000,  and  therefore  he  brings  this  suit." 

The  city  demurred  to  the  declaration  but  the  demur- 
rer was  overruled.  Subsequently  the  city  filed  to  the 
declaration  a  lengthy  ** answer,"  which  is  much  in  the 
nature  of  an  answer  in  chancery.  On  these  pleadings 
the  parties  without  objection  went  to  trial.  On  the 
hearing  before  the  court  without  a  jury,  opposing 
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cotmsel  stipulated  that  practically  all  the  facts  stated 
in  the  declaration  and  answer  were  to  be  taken  as  true. 
PlaintiflF  was  the  only  witness  sworn,  and  he  testified 
as  to  his  persistent  efforts  to  get  the  city  to  bring  to  a 
conclusion  the  special  assessment  proceedings,  and  as 
to  the  various  collateral  suits  brought  or  conducted  by 
him  in  his  attempts  to  secure  a  general  judgment 
against  the  city.    He  further  testified  that  his  cash  ex- 
penditures in  said  suits  for  costs,  printing  and  other 
expenses  had  exceeded  $1,000,  that  he  had  incurred  ex- 
penses for  services  of  otiier  attorneys  in  the  sum  of 
$1,000,  and  that  the  reasonable  value  of  his  own  serv- 
ices, including  the  services  of  his  assistants,  in  the 
present  case  was  $2,500,  and  he  claimed  upon  the  trial 
that  he  was  entitled  to  recover  said  sums  as  damages. 
Plaintiff  also  claimed  upon  the  trial  that  he  was  not 
only  entitled  to  recover,  as  damages,  the  unpaid  por- 
tions of  said  judgments,  but  also  interest  thereon,  at 
the  rate  of  five  per  cent,  per  annum,  from  the  date  the 
city  entered  into  possession  of  the  land  condemned 
(viz.,  September  1, 1893),  not  as  interest  directiy  upon 
said  judgments  but  as  damages  for  withholding  money 
that  was  due.    Plaintiff  made  a  computation  as  to  the 
interest,  in  which  he  applied  the  partial  payments 
made  upon  said  judgments,  first  to  the  payment  of  the 
accrued  interest  and  the  balance  to  the  principal  of 
said  judgments  in  the  same  manner  as  partial  pay- 
ments are  credited  on  promissory  notes.    This  com- 
putation showed  that  there  was  due  and  unpaid  on  said 
judgments  on  April  25,  1914,  the  sum  of  $26,670.66. 
The  court  allowed  said  sum  as  damages,  and  added 
thereto  the  sum  of  $4,538  as  additional  damages,  to 
cover  costs  and  attorneys*  fees  paid  or  to  be  paid  by 
plaintiff.    This  latter  item  is  made  up  of  $1,038,  costs 
paid  out;  $1,000  attorneys'  fees  paid  in  litigations  con- 
ducted for  the  purpose  of  enforcing  payment  of  said 
judgments ;  and  $2,500  for  attorneys'  fees  incurred  and 
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to  be  incurred  in  the  present  snit.  The  court  found  the 
defendant  guilty  and  assessed  plaintiff's  damages  at 
the  sum  of  $31,208.66.  The  motions  of  the  city  for  a 
new  trial  and  in  arrest  of  judgment  were  overruled 
and  judgment  on  the  finding  was  entered  against  the 
city.  Prior  to  the  entry  of  the  finding  the  plaintiff  sub- 
mitted six  propositions  of  lav,  all  of  which  the  court 
marked  **held,''  and  the  city  submitted  thirty-four 
propositions  of  law,  eight  of  which  were  marked 
**held"  and  twenty-six  were  marked  "refused.'' 

On  July  24, 1893,  the  City  Council  of  Chicago  passed 
an  ordinance  for  the  widening  of  South  Park  avenue 
from  Fifty-fifth  street  to  Fifty-sixth  street,  and  for 
the  taking  of  certain  parcels  or  strips  of  land  owned  by 
different  parties  for  such  purpose.  The  ordinance 
provided  that  the  cost  of  the  improvement  should  be 
*'paid  for  by  a  special  assessment  to  be  levied  upon 
the  property  benefited  thereby  to  the  amount  that  the 
same  may  be  legally  assessed  therefor,  and  the  re- 
mainder of  such  cost  to  be  paid  by  general  taxation  in 
accordance  with  article  IX"  of  the  Cities  and  Villages 
Act  of  1872  (J.  &  A.  H  1388).  In  pursuance  of  the  pro- 
visions of  said  act,  on  August  29, 1893,  a  condemnation 
petition  was  filed  in  the  Circuit  Court  of  Cook  county 
to  acquire  the  following  parcels  or  strips  of  land,  viz. : 
(1)  The  east  thirty-seven  feet  of  Lot  13  (except  boule- 
vard) in  Block  2,  Yerby's  subdivision,  etc.;  (2)  the 
east  thirty-seven  feet  of  the  south  one  hundred  and  fif- 
ty feet  of  Lots  15  and  16  in  said  Block  2;  and  (3)  the 
east  thirty-seven  feet  of  said  Lots  15  and  16  (except 
the  south  one  hundred  and  fifty  feet  thereof)  in  said 
Block  2.  Lots  13  and  15  fronted  east  on  South  Park 
avenue,  and  Lot  16  was  west  of  and  adjoining  Lot  15. 
At  this  time  Nina  Thomasson  and  Gwynn  Qamett  were 
the  owners  of  the  strip  of  land  first  above  mentioned 
and  the  remaining  portion  of  Lot  13.  Harry  S.  Me- 
cartney, plaintiff  herein,  was  the  owner  of  the  strip 
secondly  above  mentioned  and  the  remaining  portion 
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of  the  south  one  hundred  and  fifty  feet  of  Lots  15  and 
16,  and  George  D.  Phelps  of  the  strip  thirdly  above 
mentioned  and  the  remaining  portion  of  Lots  15  and  16 
(except  the  south  one  hundred  and  fifty  feet  thereof). 
Separate  jury  trials  were  had  to  fix  the  compensation 
to  be  paid  to  the  several  owners,  and  at  the  January 
term,  1894,  one  judgment  was  rendered  for  $12,025 ;  at 
the  October  term,  1894,  another  judgment  was  ren- 
dered for  $4,162.50 ;  and  at  said  October  term  another 
judgment  was  rendered  for  $3,312.38.  These  awards 
for  said  lands  condemned  aggregated  the  sum  of 
$19,499.88.  Subsequently  Mecartney,  by  assignments 
filed  of  record,  purchased  all  of  the  rights  to  compensa- 
tion for  the  taking  of  all  of  these  strips  of  land.  After 
the  filing  of  said  original  condemnation  petition,  to-wit, 
on  September  1,  1893,  the  city,  with  the  actual  and  ex- 
press consent  of  the  oiv^ners  of  said,  strips  of  land  (viz., 
said  Thomasson  and  Garnett,  Mecartney  and  Phelps), 
took  actual  and  permanent  possession  of  said  strips  of 
land  for  the  purposes  of  a  public  street,  and  the  same 
have  been  since  continuously  and  exclusively  used  for 
such  purposes  and  as  a  part  of  said  South  Park  avenue. 
To  raise  the  aggregate  sum  of  said  awards  for  said 
lands  condemned,  viz.,  $19,499.88,  in  accordance  with 
said  condemnation  ordinance,  various  supplemental 
petitions  were  filed  by  the  city  under  section  53  of  ar- 
ticle IX  of  said  Cities  and  Villages  Act  (J.  &  A.  ^ 
1443).  The  first  of  such  supplemental  petitions  was 
filed  on  December  4,  1894.  Under  this  petition  an  as- 
sessment was  made  and  returned  for  the  full  amount  of 
said  awards  and  costs,  apportioned  among  the  lots  and 
parcels  of  land  alleged  to  be  benefited.  A  large  part 
of  the  whole  assessment  was  levied  upon  the  parts  of 
the  lots  which  remained  after  taking  the  east  thirty- 
seven  feet  thereof  for  the  street.  Objections  were  filed 
by  Mecartney  and  others,  which  were  sustained,  and 
the  city  dismissed  the  petition.  A  second  supplemental 
petition  was  filed  on  December  28,  1895.    Objections 
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were  also  filed  by  Mecartney  and  others  to  this  assess- 
ment as  returned,  and  on  February  4,  1897,  said  peti- 
tion WAS  dismissed.  On  February  20,  1897,  the  city 
filed  a  third  supplemental  petition,  and  in  July,  1897, 
the  third  assessment  roll  was  filed.  Prior  to  this  time, 
on  April  1, 1897,  the  property  of  Mecartney  and  Phelps 
(viz.,  Lots  15  and  16,  except  the  east  thirty-seven 
feet  of  Lot  15  taken  for  the  street)  had  been  subdi- 
vided, and  was  then  known  as  Sublots  1  to  8,  inclusive, 
of  Edgar  M.  Snow  &  Company's  subdivision  of  Lots 
16  and  15  (except  the  east  thirty-seven  feet  of  said 
Lot  15  in  Block  2,  Yerby's  subdivision,  etc.).  These 
lots  were  assessed  the  aggregate  sum  of  $9,017.64. 
Various  objections  were  filed  to  said  assessment  roll 
by  Mecartney  and  others,  and  on  April  7,  1898,  a  trial 
was  had  upon  said  objections,  and  the  jury  found  said 
assessment  correct  as  against  all  the  property  except 
said  Sublots  1  to  8,  inclusive,  and  reduced  the  assess- 
ment against  said  lots  to  the  aggregate  sum  of  $6,770. 
On  July  2, 1898,  Mecartney 's  motion  for  a  new  trial  as 
to  said  lots  tras  allowed,  but  a  judgment  of  confirma- 
tion of  the  assessment  was  entered  as  against  all  the 
othfet  property  assessed.  The  total  amount  of  the 
ai^essment  as  so  confirmed  was  $12,033.74,  and  said 
amount,  except  $1,885,  was  subsequently  paid  over  to 
Mecartney  by  the  city.  The  item  of  $1,885  was  con- 
tested by  the  owner  of  the  land  against  which  it  was 
assessed,  and  a  judgment  of  sale  was  rendered  in  De- 
cember, 1902,  against  said  land  for  said  sum  of  $1,885, 
which  judgment  of  sale  was  in  June,  1903,  affirmed  by 
the  Supreme  Court  {Bass  v.  People,  203  111.  206).  In 
the  year  1910  said  land  was  sold  under  said  prior  judg- 
ment and  said  sum  was  collected  and  paid  over  to  Me- 
cartney, making  a  total  sum  of  $12,033.74  paid  him  on 
said  condemnation  judgments. 

On  Julie  22,  1901,  the  new  trial  was  had  as  to  said 
Sublots  1  to  8,  inclusive.  A  jury  was  waived  and  the 
court  found  that  the  benefits  had  been  determined  in 
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the  original  condemnation  proceedings,  and  that  such 
determination  was  res  adjndicata  in  said  assessment 
proceedings,  and  the  court  sustained  the  objections  of 
Mecartney  and  dismissed  the  petition  for  said  assess- 
ment as  to  said  property.  In  April,  1904,  the  city  sued 
out  a  writ  of  error  from  the  Supreme  Court  to  reverse 
said  judgment,  and  that  court  in  October,  1905,  re- 
versed the  judgment  and  remanded  the  cause  {City  of 
Chicago  v.  Mecartney,  216  111.  377).  For  some  unex- 
plained reason  no  remanding  order  was  filed  in  the 
Circuit  Court  within  the  statutory  period  of  two  years. 
No  further  steps  were  taken  by  the  city  until  Janu- 
ary 24,  1910,  On  that  day  the  city  council  passed  an 
ordinance  annulling  the  assessment  theretofore  made 
by  the  city,  and  directing  the  corporation  counsel  to 
have  a  new  assessment  made.  On  January  25, 1910,  an 
order  was  entered  in  said  condemnation  proceedings 
dismissing  all  supplemental  petitions  filed  therein  and 
vacating  all  orders  entered  upon  said  supplemental  pe- 
titions, and  the  city  on  the  same  day,  by  leave  of 
court,  filed  the  fourth  and  last  supplemental  pe- 
tition for  a  new  assessment  against  all  lands 
benefited  by  said  improvement,  and  the  court 
thereupon  appointed  commissioners  to  spread  new  as- 
sessments. Subsequently  the  assessment  roll  was  filed, 
in  which  roll  the  property  against  which  the  former 
assessment  had  been  confirmed  as  above  (except  the 
'^remainder"  of  said  Lots  15  and  16,  or  Sublets  1  to  8, 
inclusive,  as  subdivided)  was  reassessed  the  same 
amount  that  had  been  confirmed  against  it  under  said 
former  assessment,  but  such  property  was  in  each  in- 
stance credited  with  the  same  amount  on  said  roll  by 
having  the  assessment  marked  *'paid.''  Upon  said 
Sublots  1  to  8,  inclusive,  the  aggregate  amount  of  the 
assessment  was  $7,783.60.  This  amount  added  to  the 
$12,033.74,  paid  on  the  condemnation  judgments,  was 
more  than  sufficient  to  pay  the  face  of  said  judgments, 
$19,499.88.    It  appears  from  the  assessment  roll  that 
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one  Frank  J.  Willonghby  was  then  the  owner  of  Sub- 
lots  1  and  2,  and  that  parties  other  than  Mecartney  and 
Phelps  were  the  owners  of  the  other  snblots,  and  that 
'*no  dollars^'  were  assessed  against  the  city  for  pub- 
lic benefits.  Objections  to  this  assessment  of  $7,783.60 
were  filed  by  the  then  owners  of  said  lots,  but  on  June 
14,  1910,  said  assessment  was  confirmed.  The  object- 
ors appealed  to  the  Supreme  Court  of  Illinois,  which 
court  in  April,  1911,  affirmed  said  judgment  of  confir- 
mation {City  of  Chicago  v.  WUloughby,  249  111.  249). 
The  objectors  sued  out  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States,  and  in  November, 
1914  (subsequent  to  the  entry  of  the  judgment  in  the 
present  case),  said  writ  of  error  was  dismissed  by  said 
Supreme  Court  {Wiiloughby  v.  City  of  Chicago,  235  U, 
S.  45). 

In  November,  1895  (thirteen  months  after  the  last  of 
the  three  condemnation  awards  was  entered),  two  as- 
sumpsit suits  against  the  City  of  Chicago  were  filed  in 
the  Circuit  Court  of  Cook  county.  The  plaintiff  in  one 
of  those  suits  was  the  present  plaintiff,  Harry  S.  Me- 
cartney, and  the  plaintiff  in  the  other  suit  was  said 
George  D.  Phelps,  for  use,  etc.  In  October,  1901,  a 
third  assumpsit  suit,  entitled  Nina  Thomasson  and 
Gwynn  Garnett,  for  use  of  Harry  S,  Mecartney, 
against  the  City  of  Chicago,  was  commenced  in  said 
court.  In  the  amended  declarations  in  said  three  suits 
it  was  alleged,  in  substance,  that  the  city  had  begun 
supplemental  proceedings  to  collect  the  amounts  of 
said  awards  by  special  assessment,  but  had  failed  to 
prosecute  the  same  with  reasonable  diligence  and  had 
abandoned  said  proceedings,  whereby  it  was  claimed 
that  a  general  liability  in  assumpsit  had  accrued, 
The  city  demurred  to  the  declaration  as  amended. 
The  demurrers  were  overruled  and,  the  city  electing  to 
stand  by  the  demurrers,  judgments  aggregating  near- 
ly $23,000  were  entered  in  said  three  suits  against  the 
dty.    From  these  judgments  the  city  appealed  to  this 
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Appellate  Court,  which  court,  by  decisions  rendered  in 
October,  1909,  reversed  the  judgments  and  remanded 
the  causes  with  directions  to  sustain  said  demurrers 
{Mecartney  v.  City  of  Chicago,  150  HI,  App.  275; 
Thonuisson  v.  City  of  Chicago,  150  Dl.  App.  281; 
Phelps  V.  City  of  Chicago,  150  III.  App.  281).  In  pur- 
suance of  the  mandate  of  this  court  the  lower  court 
sustained  the  demurrers  and,  plaintiffs  electing  to 
stand  upon  their  amended  declarations,  said  suits  were 
dismissed  at  plaintiff's  costs,  from  which  judgments 
the  several  plaintiffs  appealed  to  this  Appellate  Court, 
and  this  court,  in  January,  1913,  affirmed  said  judg- 
ments {Mecartney  v.  City  of  Chicago,  177  111.  App.  23 ; 
Phelps  V.  City  of  Chicago,  177  HI.  App.  25 ;  Thotnasson 
V.  City  of  Chicago,  177  111.  App,  26),  Appeals  from  the 
judgments  of  this  court  in  each  of  said  cases  to  the 
Supreme  Court  were  prayed  and  allowed.  In  the  Su- 
preme Court  the  three  cas^s  were  consolidated  and 
heard  as  one  case,  and  that  court  in  December,  1913, 
affirmed  the  judgment  of  this  Appellate  Court  in  each 
case  {Thomasson  v.  City  of  Chicago,  261  IlL  131). 

In  said  original  condemnation  proceeding,  com- 
menced August  29,  1893,  as  aforesaid,  Harry  S.  Me- 
cartney filed  an  intervening  petition  on  November  17, 
1909.  This  was  shortly  after  the  decision  of  this  Ap- 
pellate Court  in  the  assumpsit  suit  of  if  ecar^n^yv.Ci^ 
of  Chicago,  150  111.  App.  275.  In  said  petition  Me- 
cartney prayed  for  an  absolute  and  unconditional 
judgment  against  the  city  for  the  balance  remaining 
unpaid  upon  said  condemnation  awards  together  with 
interest  from  September  1,  1893.  The  petition  was 
amended  in  January,  1910,  and,  as  amended,  it  set 
forth  in  detail  the  facts  regarding  the  entry  of  the  con- 
demnation judgments,  aggregating  $19,499,88,  as 
aforesaid,  the  taking  of  possession  by  the  city  on  Sep- 
tember 1,  1893,  of  the  land  condenmed  for  the  pur- 
poses of  a  street,  the  subsequent  attempts  to  assess  a 
large  part  of  the  amount  of  said  judgments  upon  the 
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remainder  of  the  lots  after  taking  the  part  con- 
demned)  the  length  of  time  consumed  in  such  attempts 
and  the  apparent  final  abandonment  of  all  efforts  to  col- 
lect. The  petition  alleged  that  the  city's  power  to 
collect  had  been  exhausted,  that  petitioner's  rights  had 
been  grossly  violated,  and  that  to  deny  him  a  judg- 
ment in  the  premises  after  such  a  lapse  of  time  ands 
such  proceedings,  or  to  require  him  to  wait  longer  for 
his  money,  would  amount  to  taking  his  property  with- 
out junt  compensation  and  without  due  process  of  law, 
and  would  be  an  impairment  of  petitioner's  coi^tract 
rights,  contrary  to  the  provisions  of  the  Constitution 
of  this  State  and  of  the  United  States.  The  city  filed 
a  demurrer,  which  was  overruled,  and  then  filed  an  an- 
swer, denying  that  the  special  assessment  proceedings 
had  been  prosecuted  in  a  negligent  manner,  and  alleg- 
ing that  the  same  had  been  brought  to  trial  as  speedily 
as  practicable,  and  further  denying  that  the  city  had 
either  abandoned  its  efforts  to  collect  or  that  its  power 
to  collect  had  been  exhausted.  The  city's  answer  also 
set  up  the  proceedings  in  said  three  assumpsit  suits, 
and  asserted  that  the  decision  of  this  Appellate  Court 
therein  (150  111.  App.  275)  was  res  ad  judicata  of  all 
questions  involved.  By  a  supplemental  answer  filed  in 
July,  1910>  the  city  alleged  the  further  fact  that  between 
January  and  July,  1910,  a  fourth  supplemental  proceed- 
ing for  a  special  assessment  had  been  prosecuted  in 
which,  after  a  jury  trial,  a  judgment  of  confirmation 
was  entered  against  the  remaining  portions  of  said 
Sublets  1  to  8,  inclusive,  for  $7,783.60,  from  which 
judgment  an  appeal  had  been  prosecuted  to  the  Su- 
preme Court*  (This  appeal  was  subsequently  decided 
in  favor  of  the  city  in  the  case  of  City  of  Chicago  v. 
Willoughby,  249  111.  249,  as  above  mentioned.) 
The  Circuit  Court,  after  hearing  the  evidence  of 
the  facte  alleged  in  said  intervening  petition 
and  answer,  denied  and  dismissed  said  petition, 
and  from  that  order  Mecartney  appealed  to  this  Ap- 
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peliate  Court,  and  this  court  in  October,  1912,  affirmed 
the  order  and  judgment  of  the  Circuit  Court  dismiss- 
ing said  intervening  petition  {City  of  Chicago  v.  Me- 
cartney,  172  HI.  App.  586).  From  the  decision  of  this 
court  an  appeal  was  allowed  and  perfected  to  the  Su- 
preme Court,  which  court  in  October,  1913,  affirmed 
the  judgments  of  the  Circuit  Court  and  of  this  court 
{City  of  Chicago  v.  Thomasson,  259  111.  322). 

Phillip  J.  McKenna  and  Howard  F.  Bishop,  for  ap- 
pellant ;  John  W,  Beckwith,  of  counsel. 

Enoch  J.  Price,  for  appellee. 

Mb.  Peesiding  Justice  Geidley  delivered  the  opinion 
of  the  court. 

By  the  first  proposition  of  law  submitted  by  the 
plaintiflF  and  marked  ''held''  by  the  trial  court,  the 
court  held,  as  a  matter  of  law,  that  the  city  had  been 
negligent,  prior  to  the  bringing  of  the  present  action, 
in  performing  its  duty  to  levy,  collect  and  pay  over 
such  special  assessments  as  it  lawfully  could  to  the 
owners  of  said  condemnation  awards  for  the  property 
taken.  By  the  second  proposition  of  law  the  court  held, 
as  a  matter  of  law,  that  the  plaintiff  had  proved  a 
valid  cause  of  action  against  the  defendant  for  negli- 
gence cmd  delay  in  paying  said  awards.  By  the  third 
proposition  the  court  held  that  the  time  which  elapsed 
between  the  entry  of  said  awards  and  the  beginning  of 
the  present  action  was  much  more  than  a  reasonably 
time  within  which  to  make  payment  for  the  property 
taken.  By  the  fourth  proposition  the  court  held,  as  a 
matter  of  law,  that  legal  interest  should  be  allowed  as 
part  of  the  damages  in  this  case  upon  said  awards 
from  September  1,  1893.  By  the  sixth  proposition  the 
court  held,  as  a  matter  of  law,  that  plaintiff's  dis- 
bursements for  expenses  and  attorneys'  fees  properly 
incurred  in  attempting  to  enforce  the  city's  liability 
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growing  out  of  said  awards  were  proper  elements  of 
damages  in  this  case.  It  was  on  these  theories  that 
the  trial  court,  in  thi^  tort  action,  assessed  plaintiff's 
damages  at  the  sum  of  $31,208.66,  and  entered  a  gen- 
eral judgment  against  the  city  in  that  amount.  This 
sum  was  made  up  of  the  sum  of  $26,670.66,  which  ac- 
cording to  plaintiff's  computation  was  the  amount  un- 
paid on  said  awards  together  with  interest  at  the  legal 
rate  from  September  1, 1893,  to  April  25, 1914,  and  the 
further  sum  of  $4,538,  costs  and  attorneys'  fees  paid 
or  to  be  paid  by  plaintiff.  Among  the  propositions 
of  law  submitted  by  the  city  the  court  held,  as  matters 
of  law,  by  the  fifth  proposition,  that  the  said  awards 
were  not  judgments  against  the  city  directly,  but  were 
to  be  paid  strictly  in  accordance  with  the  terms  of  the 
original  condemnation  ordinance,  and  in  accordance 
with  the  provisions  of  article  IX  of  the  Cities  and  Vil- 
lages Act  of  1872  (J.  &  A.  Tf  1388) ;  by  the  fourteenth 
proposition,  that  the  recovery  of  fees  or  costs  is  a 
statutory  question,  and  must  be  governed  by  the  terms 
of  the  statute  under  which  the  proceeding  is  brought ; 
by  the  twenty-sixth  proposition,  that  no  money  or 
property  of  this  plaintiff  has  been  wrongfully  obtained 
by  the  city;  and  by  the  twenty- seventh  proposition, 
that  no  money  or  property  of  this  plaintiff  has  bee^ 
illegally  withheld  by  the  city. 

By  the  decisions  in  Mecartney  v.  City  of  Chicago, 
150  111.  App.  275,  in  Mecartney  v.  City  of  Chicago,  177 
111.  App.  23,  and  in  Thomasson  v.  City  of  Chicago,  261 
lU,  131,  it  was  decided  that  plaintiff  could  not  recover 
the  balance  due  on  said  awards  in  an  action  in  as- 
sumpsit. And  by  the  decisions  in  City  of  Chicago  v. 
Mecartney,  172  111  App.  586,  and  in  City  of  Chicago 
V,  Thomasson,  259  111.  322,  it  was  decided  that,  on  the  in- 
tervening petition  filed  by  plaintiff  in  the  condemna- 
tion proceedings,  the  court  had  no  jurisdiction  to  enter 
an  absolute  and  unconditional  judgment  against  the 
city  for  the  balance  of  said  awards  with  interest. 
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The  ordinance  passed  by  the  City  Couneil  of  Chicago 
on  July  24,  1893,  for  the  widening  of  South  Park  av- 
enue between  Fifty-fifth  and  Fifty-sixth  streets  and 
for  the  taking  of  the  strips  of  land  mentioned  for  that 
purpose,  provided  that  the  cost  of  the  improvement 
should  be  '^paid  for  by  a  special  assessment  to  be  lev- 
ied upon  the  property  benefited  thereby  to  the  amount 
that  the  same  may  be  legally  assessed  therefor,  and 
the  remainder  of  such  cost  to  he  paid  by  general  tax- 
ation in  accordance  with  article  IX"  of  the  Cities  and 
Villages  Act  of  1872  (J.  &  A.  t[  1388).  After  the  pass- 
age of  said  ordinance,  and  in  pursuance  of  the  provi- 
sions of  said  act,  on  August  29,  1893,  the  city  filed  a 
condemnation  petition  in  the  Circuit  Court  of  Cook 
county  to  acquire  said  strips  of  land.  Three  days  a.f ter 
the  filing  of  said  petition,  to-wit,  on  September  1, 
1893,  the  city,  with  the  actual  and  eoopress  consent  of 
the  then  owners  of  said  strips  of  land  (nainely,  the 
plaintiff  in  the  present  case,  and  Thomasspja  and  Gar- 
nett  and  Phelps)  took  actual  and  penoaneiit  possession 
of  said  strips  of  land  for  the  purposes  of  a  public 
street,  and  the  same  have  been  since  coxitinuQusly  and 
exclusively  used  for  such  purposes  and  as  ii  part  pf  said 
South  Park  avenue.  At  the  January  term,  1894,  of  t^e 
said  court,  compensation  was  awarded  to.  the  owners  of 
one  strip  of  land  taken  in  the  sum  of  $12,025;  at  the 
October  term,  1894,  to  the  owner  of  another  strip 
taken  in  the  sum  of  $4,162.50;  and  at  said  October 
term  to  the  owner  of  the  third  strip  taken  in  the  swn 
of  $3,312.38.  These  awards  aggregated  the  sum  of 
$19,499.88.  Thereafter  the  plaintiff  in  the  present  case 
became  the  assignee  of  all  of  said  judgments  and  en- 
titled to  receive  said  aggregate  sum.  To  raise  said 
sum,  in  accordance  with  said  ordinance,  the  city  flled 
from  time  to  time  four  supplemental  petitions  under 
section  53  of  article  IX  of  said  Act  (J.  &  A.  ^  1443), 
with  the  results  as  above  outlined  in  the  *  *  statement  of 
the  case."    It  appears  that  the  plaintiff,  Mec«ui3iey, 
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as  assignee  of  said  judgments,  has  had  paid  to  him  by 
the  city  on  said  judgments  the  total  sum  of  $13,033.74, 
or  nearly  two-thirds  of  the  aggregate  amount  of  s^id 
judgments  or  awards.  It  further  appears  that  under 
the  fourth  supplemental  petition,  filed  by  the  city  on 
January  25, 1910,  an  assessment  was  levied  on  certain 
sublots,  mentioned  in  said  statement  of  the  case,  in  the 
aggregate  amount  of  $7,783.60,  for  the  purpose  of 
paying  the  balance  of  said  awards ;  that  objections  to 
the  assessment  were  filed;  that  on  June  14,  1910,  the 
assessment  was  confirmed ;  that  the  objectors  appealed 
to  the  Supreme  Court  of  this  .State,  which  court  in 
April,  1911,  aflBrmed  said  judgment  of  confirmation 
{City  of  Chicago  v.  Willoughby,  249  111.  249) ;  that 
said  objectors  by  writ  of  error  took  the  case  to  the 
Supreme  Court  of  the  United  States ;  and  that  in  No- 
vember, 1914,  said  writ  of  error  was  by  that  court  dis- 
missed {WUloughby  v.  City  of  Chicago,  235  U.  S.  45). 
Section  1  of  said  article  IX  of  the  Cities  and  Villages 
Act  of  1872  (J.  &  A.  If  1388)  provides  'Hhat  the  cor- 
porate  authorities  of  cities  and  villages  are  hereby 
vested  with  power  to  make  local  improvements  by 
special  assessment  or  by  special  taxation,  or  both,  of 
contiguous  property,  or  general  taxation,  or  otherwise, 
as  they  shall  by  ordinance  prescribe."  Section  2  (J. 
&  A.  f[  1389)  provides  that  **when  any  such  city  or 
village  shall,  by  ordinance,  provide  for  the  making  of 
any  local  improvement,  it  shall,  by  the  same  ordinance, 
prescribe  whether  the  same  shall  be  made  by  special 
assessment  or  by  special  taxation  of  contiguous  prop- 
erty, or  general  taxation,  or  both.''  In  the  above  cited 
case  of  City  of  Chicago  v.  Thomasson,  2^9  111.  322,  our 
Supreme  Court  held  (p.  327)  that,  at  the  time  when 
said  condemnation  petition  was  filed,  it  was  only  un- 
der the  provisions  of  said  article  IX  of  said  Act  that 
the  city  might  condemn  property  for  a  local  improve- 
ment; that  said  article  provided  for  a  purely  statu- 
tory proceeding  and  was  a  complete  code  in  itself;  that 
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under  the  statute  payment  might  be  made  in  any  one 
of  the  modes  provided,  but  that  the  adoption  of  any 
one  or  more  of  these  modes  by  a  local  improvement  or- 
dinance excluded  the  idea  of  payment  in  any  other 
manner.    The  conrt  said  (p.  328) : 

**We  are  unable  to  find  in  this  act  any  authority  for 
the  entry  of  such  a  judgment  as  is  prayed  for  by  the 
petition  under  consideration.  By  voluntarily  deliver- 
ing possession  of  the  strip  sought  to  be  condemned  by 
the  city,  the  owners  of  the  lots  in  question  established 
a  relationship  to  the  city  in  reference  to  this  proceed- 
ing that  was  not  contemplated  by  the  statute,  and 
thereby  deprived  themselves  to  some  extent  of  the  pro- 
tection vouchsafed  landowners  by  this  statute  in  the 
matter  of  securing  the  payment  of  the  damages  award- 
ed them." 
The  court  further  said  (p.  330,  italics  ours) : 
**  Having  consented  that  the  city  should  immediately 
enter  upon  their  property  and  take  possession  of  and 
damage  the  same,  the  appellant  and  the  other  property 
owners  voluntarily  waived  their  right  to  demand  their 
award  for  damages  before  the  land  could  be  taken  and 
the  city  thereupon  acquired  a  vested  right  in  the  prop- 
erty. The  owners,  as  is  said  in  the  Barbian  case  (80 
HI.  482)  also  acquired  a  vested  right  in  the  compensa- 
tion, and  the  rights  of  both  parties  thereby  became  ab- 
solute and  irrevocable  except  by  common  consent.  The 
liability  of  the  city,  however,  as  to  the  manner  in 
which  payment  for  damages  should  be  made  was  not 
changed.  The  agreement  between  the  property  owners 
and  tiie  city,  whereby  the  city  at  once  acquired  posses- 
sion and  the  right  to  take  the  property  could  not  and 
did  not  change  the  terms  and  provisions  of  the  original 
ordinance,  which  provided  that  the  cost  of  the  improve- 
ment should  be  paid  for  by  special  assessment  to  be 
levied  upon  the  property  benefited  tiiereby  to  the 
amount  that  the  same  might  be  legally  assessed  there- 
for, the  remainder  to  be  paid  by  general  taxation. 
While  the  property  owners,  on  delivery  of  possession 
to  the  city,  immediately  acquired  a  vested  right  in 
their  compensation,  they  did  not  acquire  a  right  to 
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have  that  compensation  provided  for  and  paid  to  them 
in  any  other  manner  than  that  specified  in  the  ordi- 
)fiance.  At  the  time  possession  was  given  the  ordinance 
authorizing  the  improvement  had  been  passed.  Its 
terms  were  known  and  the  condemnation  proceedings 
therein  provided  for  had  been  begun.  By  thus  de- 
livering possession  to  the  city  the  property  owners 
placed  themselves  without  the  provisions  of  the  stat- 
ute. *  *  *  They  were  bound  by  the  provisions  of 
the  ordinance,  and,  although  out  of  possession,  must 
aivait  payment  according  to  its  term.  However,  they 
were  not  left  remediless.  They  had. at  hand  the  means 
to  compel  the  city  to  perform  any  duty  legally  de- 
volving upon  it.  If  the  city  failed  to  exercise  due  dili- 
gence in  making  the  assessment  against  the  property 
specially  benefited,  it  could^  after  demand,  be  com- 
pelled to  do  so  by  mandamus.  *  *  *  That  the  city 
has  failed  to  exercise  due  diligence  in  proceeding  to 
collect  assessments  with  which  to  pay  for  the  damages 
done  in  the  taking  of  this  property  cannot  be  denied. 
For  years  at  a  time  no  steps  were  taken  or  attempted 
to  be  taken  in  this  proceeding.  This  situation  may  be 
partially  accounted  for  by  the  fact  that  appellant  was 
all  the  time  contending  that  his  lots  *  •  •  (being 
the  only  ones  specially  benefited  which  had  not  been 
assessed)  were  not  liable  for  special  assessment  in 
this  proceeding,  and  it  is  possible  that  for  this  reason 
he  did  not  desire  to  proceed  by  mandamus,'^ 

Our  conclusion  is  that,  under  the  facts  disclosed  and 
because  of  the  reasoning  and  holdings  of  our  Supreme 
Court  in  City  of  Chicago  v.  Thomasson,  supra,  the  trial 
court  erred  in  entering  against  the  city  the  general 
judgment  appealed  from.  In-  our  opinion  the  court 
should  have  dismissed  the  suit.  The  questions  as  to  the 
allowance  of  interest,  costs  and  attorneys'  fees,  much 
discussed  in  the  briefs  of  counsel,  need  not  therefore 
be  considered. 

The  judgment  of  the  Circuit  Court  of  Cook  county 
is  reversed. 

Reversed. 
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W.  D.  Johnson,  Defendant  in  Error,  r.  Myer  Janowitz, 

Plaintiff  in  Error. 

Gen.  No.  20,780.    (Vot  to  be  reported  in  fall.) 

Error  to  the  County  Court  of  Cook  county;  the  Hon.  David  T. 
SmileTi  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Action  by  W.  D.  Johnson,  plaintiff,  against  Myer 
Janowitz,  defendant,  in  the  County  Court  of  Cook 
county,  to  recover  on  ten  promissory  notes  of  fifty  dol- 
lars each,  made  by  defendant,  payable  to  the  order  of 
plaintiff.  To  reverse  a  judgment  of  five  hundred  and 
thirty  dollars  for  plaintiff,  defendant  prosecutes  this 
writ  of  error. 

Israel  Cowen,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  PREsroiNG  Justice  Gridley  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Bills  and  notes,  §  443* — when  evidence  sufficient  to  show  consid- 
eration. In  an  action  to  recover  on  notes,  where  the  plaintiff  Is  the 
payee  named  In  the  notes  sued  on,  and  where  defendant,  in  a  spe- 
cial plea,  alleged  that  the  notes  were  given  in  payment  for  a  part 
interest  in  a  business  pui^chased  of  a  third  person,  and  that  defend- 
ant was  induced  to  give  the  notes  sued  on  by  the  false  representa- 
tions of  such  third  person,  of  which  plaintiff  had  notice,  and  also 
alleging  a  total  failure  of  consideration,  evidence  held  to  warrant  a 
peremptory  instruction  for  plaintiff. 


•See  nilnolfl  Notei  Diirettt,  Yoli.  XI  to  XV,  and  CnmalatlTe  Qvaiierlx.  iame 
topte  and  Mctl*n  number. 
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Bayofski  v.  Rosenberg  et  al.,  194  111.  App.  609. 


Morris  Bayofski  by  Benjamin  Bayofski,  Appellee,  t. 
Morris  Rosenberg  and  Nathan  D.  Rosenberg,  Ap- 
pellants. 

Oen.  No.  20,825.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mabous 
A.  Kavakaoh,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed  on  remittitur;  otherwise 
reversed  and  remanded.    Opinion  filed  October  6,  1916. 

Statement  of  the  Case. 

Action  by  Morris  Bayofski,, by  Benjamin  Bayofski, 
his  next  friend,  plaintiff,  against  Morris  Eosenberg 
and  Nathan  D.  Eosenberg,  defendants,  in  the  Superior 
Court  of  Cook  county,  to  recover  for  personal  injuries. 
From  a  judgment  for  $1,500  for  plaintiff,  defendants 
appeal. 

Plaintiff,  a  boy  five  years  old  and  residing  with  his 
father,  was  injured  on  December  31,  1911,  by  falling 
from  a  porch. 

The  declaration  alleged,  in  substance,  that  on  the 
day  of  the  accident  defendants  were  the  owners  of  the 
building  in  question,  a  three-story  apartment  house, 
situated  at  the  corner  of  West  Taylor  and  Laflin 
streets  in  Chicago,  and  as  such  had  the  control  of  the 
porch  or  platform  in  question,  and  the  stairway  and 
railing  appurtenant  thereto,  which  porch  formed  the 
means  of  entering  and  leaving  the  apartments  in  the 
building,  and  was  used  in  common  by*  lessees  of  such 
apartments,  one  of  whom  was  plaintiff's  father,  whose 
apartment  was  in  the  rear  on  the  second  floor ;  that  it 
was  the  duty  of  defendants  to  keep  the  same  in  a  rea- 
sonably safe  condition,  but  that  they  negligently  per- 
mitted the  same  to  become  unsafe  and  out  of  repair, 
which  defendants  knew  or  by  the  use  of  reasonable  care 
might  have  known ;  that  on  the  day  aforesaid,  the  rail- 
ing was  defective,  so  that  while  plaintiff,  in  the  exer- 

Vol.  CXCIV  89. 
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else  of  due  care,  was  standing  near  or  against  the  rail* 
ing  on  the  porch,  the  same  gave  way,  causing  plaintiff 
to  fall  or  be  thrown  from  tiie  platform  to  the  ground, 
a  distance  of  twenty  feet  or  more,  whereby  his  head 
and  body  were  lacerated  and  braised,  and  he  was  other- 
wise greatly  injured,  etCw 

It  appeared  from  the  evidence  that  the  building 
fronted  north  on  West  Taylor  street,  and  ran  back 
along  the  east  side  of  Laflin  street  about  seventy-five 
feet  There  were  three  platforms  or  porches  in  the 
rear,  one  for  each  floor,  about  seven  feet  wide,  running 
the  entire  width  of  the  rear  of  the  building.  The  stairs 
of  each  porch  rose  from  the  westerly  or  Laflin  street 
side,  and  the  top  landing  of  each  flight  of  stairs  was 
about  twenty-five  feet  from  the  west  end  of  each  porch. 
The  porches  and  stairs  were  used  in  conmion  by  all 
tenants,  including  the  Bayofski  family,  who  lived  in 
the  rear  apartment  on  the  second  floor.  The  railing 
in  question  was  on  the  second  floor  porch  at  the  Laflin 
street  end  thereof,  and  was  of  the  ordinary  sort,  con- 
structed of  wood,  three  and  one-half  to  four  feet  high, 
with  a  top  board  and  small  perpendicular  palings,  with 
spaces  between.  It  was  even  with  the  west  line  of 
the  building  and  at  its  inner  end  was  fastened  to  the 
building,  and  at  its  outer  end  to  an  upright  post  or 
column  which  supported  the  porches. 

The  testimony  of  several  of  plaintiff's  witnesses 
tended  to  show  that  plaintiff  was  leaning  against  and 
over  the  railing,  when  the  entire  west  end  thereof  gave 
way  and  plaintiff  and  the  railing  fell  to  the  sidewalk. 
One  witness  for  defendants,  a  helper  in  a  blacksmith 's 
shop  directly  across  Laflin  street,  testified  that  he  saw 
plaintiff  climb  on  the  railing  and  fall  to  the  ground,  saw 
persons  carry  the  child  away,  and  then,  in  about  eight 
minutes  saw  a  man  ''push  the  railing  with  his  side 
*  *  •  and  it  fell  over.''  The  testimony  was  con- 
flicting on  the  questions  whether  defendants  had  actual 
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or  constructive  notice  of  the  defective  condition  of  the 
railing. 

Plaintiff's  injuries  consisted  in  a  slight  fracture  of 
the  skull,  and  cuts  and  lacerations  of  the  head.  He  was 
unconscious*  for  a  short  time  after  the  fall,  and  was 
taken  to  a  hospital,  where  he  remained  for  eight  days. 
Neighbors  testified  that  three  or  four  weeks  after  the 
accident,  and  subsequently,  plaintiff  was  seen  playing 
around  as  usual,  and  in  apparent  good  health. 

Isidore  Fried  and  Aaron  E.  Eppstein,  for  appel- 
lants. 

Francis  X.  BtrscH  and  Fred  Plotkb,  for  appellee. 

Mr.  Presiding  Justice  Gridlby  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Pleading,  §  390* — tohen  ownership  not  put  in  issue.  Where  a 
declaration  alleges  that  personal  injuries  sued  for  were  caused  by 
the  breaking  of  a  defective  porch  rail  in  defendant's  apartment 
house,  and  that  defendants  had  control  of  such  porch,  a  plea  of  the 
general  issue  does  not  put  in  Issue  the  question  whether  defendants 
were  owners  of  the  building  and  had  control  of  the  porch. 

2.  Landlord  and  tenant,  §  230* — where  evidence  sufficient  to 
support  verdict  for  injury  hy  porch  rail  breaking.  In  an  action  to 
recover  for  personal  injuries  caused  by  the  breaking  of  a  defective 
porch  railing  in  defendants'  apartment  house  where  plalntifl's  fa- 
ther, with  whom  he  resided,  was  one  of  the  tenants,  the  breaking  of 
which  railing  caused  plaintiff  to  fall  to  the  ground,  a  distance  of 
about  twenty  feet,  evidence  held  to  support  a  verdict  finding  de- 
fendants guilty  of  negligence  In  maintaining  such  railing  in  such 
porch,  it  appearing  that  defendants  had  control  thereof,  and  al- 
though the  evidence  was  conflicting  as  to  whether  defendants  had 
actual  or  constructive  notice  of  the  defect. 

3.  Damages,  §  120* — when  $1,500  excessive  for  injury  to  child. 
In  an  action  to  recover  for  personal  injuries  caused  by  falling  from 
the  porch  of  an  apartment  house,  a  verdict  of  f  1,500  for  plaintiff 
held  excessive  to  the  amount  of  f  750,  it  appearing  that  plaintiff  was 

«See  Ullnoii  Note*  Divert,  Voli.  XI  to  XV.  and  CumnlatlYe  Quarterly,  Mine 
topic  and  section  number. 
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a  child  five  years  of  age,  and  that  the  injuries  were  lacerations  of 
the  head  and  slight  fracture  of  the  skull,  causing  unconsciousness 
for  a  short  time,  and  necessitating  hospital  treatment  for  eight  days, 
and  it  also  appearing  that  within  three  or  four  weeks  after  the  ac- 
cident, and  subsequently,  neighbors  saw  plaintiff  playing  around  evi- 
dently in  good  health.  * 


William  8.  Douglas^  Appellant^  y.  William  E.  Dee, 

Appellee- 
Gen.  No.  20,841.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelob 
J.  Petit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  5,  1916. 

Statement  of  the  Case. 

Action  by  William  S.  Douglas,  plaintiflF,  against  Wil- 
liam E.  Dee,  defendant,  in  the  Circuit  Court  of  Cook 
county,  on  appeal  from  a  judgment  of  a  justice  of  the 
peace  of  Cook  county,  to  recover  a  commission  for  the 
sale  of  a  truck,  under  a  contract  that  defendant  should 
pay  plaintiff,  as  a  commission  for  the  sale,  any  amount 
in  excess  of  $1,550  for  which  the  truck  should  be  sold- 
The  sale  was  made  for  $1,875.  After  a  trial  by  jury  in 
the  Circuit  Court,  and  verdict  for  plaintiff  for  $240, 
defendant  moved  for. a  new  trial  and  to  dismiss  for 
want  of  jurisdiction,  and  the  court  allowed  both  mo- 
tions. From  a  judgment  for  defendant  for  costs,  plain- 
tiff appeals. 

Charles  Kramer  and  John  S.  Dornblaseb,  for  ap- 
pellant, 

John  M.  Quinlan,  for  appellee. 
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Mb.  Presiding  Justice  Gbidley  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Justices  of  the  peace,  g  247* — what  nature  of  proceedings  on 
appeal.  On  appeal  from  the  Judgment  of  a  Justice  of  the  peace,  the 
case  must  be  tried  de  novo,  unless  the  evidence  shows  that  the  Jus- 
tice had  no  Jurisdiction  of  the  subject-matter  of  the  actibn,  the 
court  haying  in  such  case  the  same,  and  no  other  or  more  extensiye 
Jurisdiction  than  the  Justice  whose  Judgment  is  appealed  from. 

2.  Dismissal,  non-buit  and  DiscoisTiiSUANCE,  §  33* — wJiat  proper 
time  to  entertain  motion  to  dismiss.  A  court  has  no  power  to  en- 
tertain a  motion  to  dismiss  for  want  of  Jurisdiction  until  the  eyi- 
dence  is  heard,  for  the  reason  that  the  question  of  jurisdiction  can 
only  be  determined  from  the  evidence. 

3.  CouBTs,  S  69* — when  want  of  jurisdiction  cannot  he  waived. 
Although  the  want  of  Jurisdiction  of  the  parties  to  an  action  may 
be  waived,  the  want  of  jurisdiction  of  its  subject-matter  cannot  be 
waived,  for  the  reason  that  jurisdiction  of  such  subject-matter  can- 
not be  conferred  on  a  court  by  consent. 

4.  Pleading,  §  78* — how  jurisdiction  questioned.  Want  of  ju- 
risdiction may  be  taken  advantage  of  either  by  plea  or  by  motion 
to  dismiss,  and  a  motion  to  dismiss  on  the  ground  of  want  of  ju- 
risdiction to  take  any  action  at  all  may  be  made  at  any  time. 

5.  Costs,  §  14* — when  allowed  on  dismissal  for  want  of  juris- 
diction. Where  the  court  properly  allows  a  motion  to  dismiss  for 
want  of  jurisdiction,  judgment  against  plaintifT  for  costs  is  also 
proper. 

6.  Dismissal,  non-suit  and  discontinuance,  §  33*^ — when  proper 
to  dismiss  for  want  of  jurisdiction,  A  motion  to  dismiss  for  want 
of  Jurisdiction  is  properly  allowed  where  the  evidence  fairly  tends 
to  show  that  plaintiffs  claim  is  for  an  amount  in  excess  of  the  ju- 
risdiction of  the  court,  unless  plaintifT,  not  later  than  the  conclusion 
of  all  the  evidence,  disclaims  the  right  to  recover  more  than  the 
amount  fixed  as  the  limit  of  the  jurisdiction  of  the  court,  and  a  re- 
mittitur at  a  later  time  is  ineffectual  to  cure  the  want  of  jurisdic- 
tion. 

•See  minola  NoCee  JHgwt,  Vols.  XI  to  XV,  and  CnmolatlTo  <|iiart«rl]r, 
topio  and  eeetlon  number. 
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MiklaszewBki  v.  City  of  Chicago,  194  IlL  App.  614. 

Franees  Miklaszewskl,  Appellee^  t.  City  of  Chleago, 

Appellant, 

Gen.  No.  20,853.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mar- 
cus A.  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1914.  Reversed  with  finding  of  fact 
Opinion  filed  October  5,  1915.    Rehearing  denied  October  15,  1915. 

Statement  of  the  Case. 

Action  by  Frances  Miklaszewski,  plaintiff,  against 
the  City  of  Chicago,  defendant,  in  the  Superior  Court 
of  Cook  county,  to  recover  for  personal  injuries,  the 
result  of  falling  on  a  slippery  sidewalk.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

It  appeared  that  the  condition  of  the  sidewalk  in 
question  at  the  time  of  the  accident  was  due  to  the  act 
of  the  servants  of  defendant  in  piling  snow  upon  a 
vacant  lot  adjacent  to  that  part  of  the  sidewalk  where 
the  accident  occurred,  which  later  melted,  letting 
the  water  run  on  that  part  of  the  sidewalk  and  freeze 
there.  It  further  appeared  that  at  the  time  of  the  ac- 
cident there  was  a  thin  coating  of  snow  above  the  ice 
on  the  sidewalk. 

John  W.  Bbokwith  and  N.  L.  Piotbowski,  for  appel- 
lant ;  David  R.  Levy,  of  counsel. 

GoBMAK,  Pollock,  Sullivan  &  Livingston,  for  ap- 
pellee. 

Mb.  Pbesidino  Justice  GamLEY  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeislon. 

Municipal  cobpobationb,  §  1013* — tohen  city  not  liable  for  injury 
by  ice  on  sidevxilk.    In  an  action  against  a  city  to  recoTer  for  per- 

*8ee  Illinois  Note*  DisMt,  Vol*.  XI  to  XV,  and  CamoUitlTv  Qaartnlr.  hmm 
topic  aod  Meet  ion  number. 
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sonal  injuries  caused  by  a  fall  on  a  slippery  sidewalk,  where  it  ap- 
peared that  the  snow  and  ice  causing  the  conditions  complained  of 
were  not  such  as  to  amount  to  an  obstruction,  held  error  to  deny 
defendant's  motion  for  a  peremptory  instruction  in  its  favor,  al- 
though it  appeared  that  the  condition  of  the  sidewalk  which  caused 
the  accident  was  due  to  the  act  of  the  servants  of  defendant  in  pil- 
ing snow  upon  a  vacant  lot  adjacent  to  the  part  of  the  sidewalk 
where  the  accident  occurred,  from  which,  after  the  snow  melted, 
water  ran  on  the  sidewalk  and  by  freezing  caused  such  conditions, 
for  the  reason  that  such  conditions  do  not  constitute  a  defect  in  the 
sidewalk  which  renders  the  city  liable  to  plaintifC  for  the  accident 
sued  for. 


Olaf  Nelson^  Appellee,  r.  Chicago  City  Railway  Com- 

pany.  Appellant. 

Gen.  No.  20,864.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Biroaa 
E.  Newlin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  with  finding  of  fact  Opinion 
filed  October  6,  1915.    Rehearing  denied  October  19,  1915. 

Statement  of  the  Case* 

Action  by  Olaf  Nelson,  plaintiflF,  against  the  Chicago 
City  Railway  Company,  defendant,  in  the  Circuit 
Conrt  of  Cook  county,  to  recover  for  personal  injuries 
due  to  being  struck  by  an  electric  street  car.  From  a 
judgment  for  plaintiff  for  $6,500,  defendant  appeals. 

Fbanklin  B.  Hussby  and  Watson  J.  Feeby,  for 
appellant;  W.  W.  Gubley  and  J.  B.  Guilliams,  of 
counsel. 

EosT  &  Smith  and  Ashcrapt  &  Ashoraft,  for  appel- 
lee; Edwin  M.  Ashcbaft  and  John  A.  Ibbmann,  of 
counsel. 
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DeBenio  et  al.  ▼.  Catholic  Order  of  Foresters,  194  111.  App.  616. 

Mb.  Pbbsiding  Justiob  Gridusy  delivered  the  opinion 
of  the  court- 
Abstract  of  the  Decision. 

Street  bailboadb,  |  97* — when  evidence  shows  negligence  in 
crossing  before  car.  In  an  action  to  recover  for  personal  injuries 
caused  by  being  struck  by  a  rapidly  moving  electric  street  car»  a 
verdict  flndiflg  plaintifT  not  guilty  of  contributory  negligence  held 
not  Justified  by  the  evidence,  where  plaintiffs  own  testimony  shows 
that  at  the  time  of  the  accident  he  was  not  in  the  exercise  of  due 
care  for  his  own  safety,  as  it  appears  that  while  on  the  west  side 
of  the  street,  and  seeing  such  car  rapidly  approaching,  he  neverthe- 
less started  to  cross  to  the  east  side  of  the  street,  and  in  so  doing 
attempted  to  pass  in  front  of  such  car,  although  he  knew  he  would 
be  struck  by  the  car  unless  its  speed  was  checked;  and  such  con- 
duct is  not  rendered  less  negligent  by  other  testimony  tending  to 
show  that  plaintiff's  companions,  who  were  standing  on  the  east 
side  of  the  street  near  a  "stop-ball,"  had  signaled  said  car  to  stop 
thereat,  which  said  car  was  bound  to  do  on  such  signal,  in  conse- 
quence of  which  plaintiff  testified  that  he  expected  the  speed  of  said 
car  to  "slack  up/* 


Sosina  De  Benio  and  Angelina  De  Benlo,  Appellees^  t. 
Catholic  Order  of  Foresters^  Appellant. 

Gen.  No.  30,872.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Obcab  M. 
ToBBisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  October  5»  1915. 
Rehearing  denied  October  15,  1915. 

Statement  of  the  Case. 

Action  by  Eosina  De  Benio  and  Angelina  De  Benio, 
plaintiffs,  against  the  Catholic  Order  of  Foresters,  de- 
fendant, in  the  Municipal  Court  of  Chicago,  to  recover 

on  a  benefit  certificate  issued  by  defendant  to  Fran- 

■ ■■  ■  ■  ■ 

•Se«  niinolfl  NotM  Dlveiit,  Vol*.  XI  to  XV,  And  CnmnlstlTo  Qaarterly,  hhbo 
topic  and  floctloii  nnnibor. 
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cesco  De  Benio  for  $2,000,  payable  on  death  of  insured 
to  plaintiffs,  the  beneficiaries  named  therein.  From  a 
judgment  of  $2,100  for  plaintiffs,  defendant  appeals. 

It  appeared,  in  substance,  that  plaintiffs,  at  the  time 
of  death  of  insured,  were  his  **wife  and  daughter,*'  as 
they  were  described  in  the  certificate,  and  in  insured's 
application  for  membership  in  defendant's  society. 
But  at  the  time  of  such  application,  plaintiff  Rosina 
and  insured  were  living  in  adultery.  Prior  to  death, 
insured  secured  a  divorce  from  his  wife,  and  contract- 
ed a  valid  marriage  with  plaintiff  Bosina,  and  con- 
tinued to  live  with  her  until  death.  Insured  continu- 
ously remained  a  member  of  defendant's  society  until 
death,  and  was  in  good  standing  therein,  defendant  be- 
ing ignorant  of  the  facts  aforesaid. 

The  defense,  in  substance,  was  that  insured,  in  mak- 
ing application  for  membership  in  defendant's  society, 
made  false  statements  as  to  facts  which  were  material 
to  the  risk,  in  that  he  stated  in  said  application :  ' '  I 
direct  in  case  of  my  decease  that  all  benefit  to  which  I 
may  be  entitled  •  *  •  shall  be  paid  to:  $1,000 
Bosina — ^Angelina  $1,000  each,  dependent  upon  me  as, 
the  first  my  wife  and  second  my  daughter." 

The  defense  also  went  on  the  ground  that  said  ap- 
plication contained  an  agreement  that ' '  any  untrue  or 
fraudulent  statement"  or  ''any  concealment  of  facts" 
made  therein  should  operate  to  ''forfeit  the  rights  of 
myseK  and  my  family,  or  dependents,  to  all  benefits 
and  privileges  therein. ' ' 

It  was  stipulated  that  proofs  of  death  were  duly 
made,  and  that  if  plaintiffs  recovered  they  should  re- 
cover $2,100,  being  the  amount  of  benefit  provided  in 
the  certificate,  with  interest. 

Edmund  S.  Cummings,  for  appellant 

Brown  &  Navigato,  for  appellees. 
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Mb.  Pbesidiko  Justice  Gbidlet  delivered  the  opinion 
of  the  court 

Abstract  of  the  Deelslon. 

Inbusance,  8  821* — ichen  policy  not  avoided  hy  false  deecripHon 
of  beneficiary.  In  an  action  to  recover  on  a  benefit  certificate  issued 
by  defendant,  a  fraternal  beneficiary  society,  the  member  falsely 
represented  as  his  wife  one  of  the  beneficiaries  named  therein  who 
in  reality  was  a  woman  with  whom  insured  was  living  in  adultery, 
which  false  statement  was  also  incorporated  in  the  policy,  but  where 
insured  contracted  a  legal  marriage  with  such  beneficiary  prior  to 
his  death,  a  Judgment  for  plaintlfTs  for  $2,100,  the  amount  of  the  cer- 
tificate, with  interest,  held  not  erroneous,  for  the  reascm  that  state- 
ments in  such  certificates  as  to  the  relation  which  the  designated 
beneficiary  bears  to  insured  are  descriptio  peraonae,  not  afTecting  the 
designation  if  the  beneficiary  is  otherwise  eligible,  and  because 
where  the  eligibility  of  a  beneficiary  depends  on  such  beneficiary's 
sustaining  a  particular  relation  to  insured,  such  eligibility  is  de- 
terminable as  of  the  time  of  death  of  insured,  and  so  determined, 
such  statement  was  true. 


Nathan    K.    Aranoff^    Appellant^    y.    Adolph    Mi^or, 

Appellee. 

Gen.  No.  20,875.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  John 
M.  CCoNNOB,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Afllrmed.  Opinion  filed  October  5, 
1915. 

* 

Statement  of  the  Case. 

Bill  by  Nathan  K.  Aranoff,  complainant,  against 
Adolph  Major,  defendant,  in  the  Superior  Court  of 
Cook  county,  to  enjoin  defendant  from  negotiating  or 
transferring  three  promissory  notes  of  $1,500  each,  and 

•8««  mtnols  Note*  Digest,  Tola.  XI  to  XT,  and  CnmnlattTe  Qnarterlj, 
topic  and  loetloa  nvmber. 
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to  compel  defendant  to  indorse  on  each  of  said  notes  a 
payment  of  $1,000.  From  a  decree  dismissing  the  bill 
for  want  of  equity,  plaintiff  appeals. 

Moses,  Rosenthal  &  E^ennedy  and  Oscab  Blumek- 
thaij,  for  appellant;  Walter  Bachrach,  of  connsel. 

M.  H.  HoBY,  for  appellee. 

Mb.  PBEsmiNo  Justice  Gridley  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Bnxs  Ain>  notes,  §  451* — when  evidence  inau/Jtcient  to  show  pay- 
ment.  On  a  bill  to  restrain  defendant  from  negotiating  promissory 
notes*  and  to  compel  the  indorsement  thereon  of  certain  payments 
alleged  to  have  been  made  by  plalntifE,  a  decree  approving  the  mas- 
ter's report  that  such  payments  were  not  in  fact  made  as  alleged, 
and  dismissing  the  bill  for  want  of  equity,  held  warranted  by  the 
evldenoe. 


Maremont^  Wolfson  &  Cohen  Company^  Appellees^  t. 
Schwarzschild  &  Sulzberger  Company^  Appellant. 

Gen.  No.  20,882.     (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Af&rmed  on  remittitur;  otherwise  re- 
versed and  remanded.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Action  by  Maremont,  Wolfson  &  Cohen  Company,  a 
corporation,  plaintiff,  against  Schwarzschild  &  Sulz- 

*Se«  nilnote  Notes  Dlirest,  Tols.  XI  to  XV,  and  CamnlAtiTo  <)iiart«rl]r»  Mune 
toplo  and  lectloii  nvmber. 
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berger  Company,  a  corporatioii,  defendant,  in  the 
Municipal  Court  of  Chicago,  to  recover  on  a  written 
contract.  From  a  judgment  for  plaintiff  for  $2,431.10, 
defendant  appeals. 

Plaintiff's  second  amended  statement  of  claim  is  in 
part  as  follows :  ' 

''Plaintiff  is  in  the  business  of  manufacturing  and 
repairing  wagons.  Defendant  is  engaged  in  the  busi- 
ness of  beef  and  pork  packing.  For  about  eight  months 
prior  to  November  23,  1908,  plaintiff  performed  work 
of  repairing  on  defendant's  wagons.  On  November  23, 
1908,  plaintiff  submitted  to  defendant  a  proposal,  a 
copy  of  which  is  as  follows : 

We  propose  to  furnish  all  materials  and  labor  to 
repair,  paint  and  fully  maintain  all  your  rolling  stock 
equipment,  listed  below,  connected  with  your  stables  at 
Chicago,  as  follows :  We  will  take  your  equipment  in 
its  present  condition  and  keep  it  in  repair;  you  agree 
to  let  us  do  all  your  overhauling  and  repainting  of  the 
wagons,  buggies  and  carts  now  in  your  stables,  as  list- 
ed below ;  you  to  have  the  liberty  to  add  or  diminish  the 
number  of  each  class  of  vehicles  according  to  the  needs 
of  your  business. 

15  single  wagons,  16  double  wagons,  2  four  horse 
wagons,  7  dump  carts  and  cripple  carts,  11  buggies,  1 
mail  cart,  and  12  shop  fat  wagons. 

We  will  overhaul  and  repaint  any  single  wagon  at 
$56.25,  double  wagon  at  $70.20,  four  horse  wagon  at 
$76.50,  buggies  at  $33.75,  dump  carts  and  cripple  carts 
at  $22.50,  mail  cart  $25,  and  shop  fat  wagons  $70;  all 
overhauling  and  general  repairing  and  painting  to  be 
done  at  our  factory,  we  to  call  for  and  deliver  tie  work. 
In  overhauling  we  agree  to  take  all  springs  apart 
and  clean  and  oil  them  before  painting.  •  •  •  Our 
price  for  overhauling  your  buggies  does  not  include  the 
maintenance  and  replacement  of  your  rubber  tires. 

For  and  in  consideration  of  your  agreeing  to  give 
us  all  your  business  on  the  overhauling  and  repainting 
of  your  wagons,  we  agree  to  keep  all  your  rolling  stock 
in  repair  throughout  the  year  without  charge.    We 
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agree  to  pay  you  for  all  petty  repairs  which  you  may 
find  advisable  to  have  done  at  your  own  shops  by  your 
own  men,  such  as  repairing  or  tightening  clips,  putting 
in  or  tightening  bolts,  etc.  *  *  *  We  agree  to  do  all  the 
work  in  an  expeditious  manner  and  at  such  time  as  will 
least  interfere  with  your  business.  You  are  to  pay  us 
on  the  10th  day  of  each  month  for  all  the  overhauling 
and  repainting  done  by  us  during  the  preceding  month, 
terms  net  cash.  It  being  understood  that  we  will  make 
bills  for  each  job  we  overhaul  at  the  foregoing  prices, 
and  that  the  light  running  repairs  done  on  your  ve- 
hicles are  not  to  be  billed,  the  cost  thereof  being  con- 
templated in  the  above  itemized  prices. 

This  contract  to  run  for  two  years  from  date,  and 
to  continue  after  that  time  until  cancelled  by  either 
party  giving  thirty  days'  notice  to  the  other  party, 
and  shall  cease  upon  the  termination  of  such  thirty 
days '  notice,  excepting  on  the  equipment  that  has  been 
overhauled  and  repainted  less  than  a  year  previous  to 
date  of  cancellation.  On  this  equipment  the  contract 
is  to  run  until  one  year  from  date  of  overhauling. 

Your  acceptance  of  this  proposition  will  constitute 
a  contract,  which  we  agree  to  live  up  to  to  your  entire 
satisfaction  and  in  case  this  work  is  not  done  to  your  sat- 
isfaction we  grant  you  the  right  of  cancelling  this  con- 
tract when  you  see  fit. 

Maremont,  Wolfson  &  Cohen  Co. 

per  L.  S.  Maremont. 
Accepted 

ScHWARZSCHn^D  &  SULZBERGER  Co. 

per  E.  B.  Kitzinger. 
Jany.  23,  09.'' 

It  was  further  alleged  that  a  modification  of  the  con- 
tract was  proposed  by  defendant  after  accepting  the 
contract  by  which  other  wagons  were  included  in  the 
contract,  and  that  the  fat  wagons  referred  to  should 
be  eliminated  therefrom.  In  the  affidavit  of  defense 
these  allegations  were  admitted. 

Plaintiff's  treasurer  testified  to  letters  and  state- 
ments sent  by  plaintiff  to   defendant's   purchasing 
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agent,  which  witness  had  personaUy  dictated,  signed 
and  mailed  in  the  usual  course  of  business,  and  copies 
which  witness  testified  were  correct  were  admitted  in 
evidence,  due  notic^  having  been  given  defendant  to 
produce  the  originals.  The  evidence  and  the  testi- 
mony of  plaintiff  *s  treasurer  tended  to  show  a  constant 
insistence  by  plaixittiff  on  a  construction  of  the  con- 
tract requiring  each  wagon  included  in  the  contract  to 
be  painted  as  well  as  repaired  at  least ^once  a  year,  and 
an  attempt  by  defendant  to  have  its  wagons  repaired 
imder  the  contract  without  expense,  without  having 
them  repainted.  Defendant's  letters  contained  such 
expressions  as,  '*We  are  doing  what  we  can  to  get 
these  wagons  into  you  within  a  year's  time  to  be  re- 
paired." In  another  letter  defendant  said:  '*We  are 
anxious  to  have  our  wagons  go  through  your  shop  once 
a  year."  In  no  letter  does  defendant  refer  to  plain- 
tiff's contention  that  each  wagon  must  be  repainted 
once  a  year  at  the  contract  price,  as  part  of  the  con- 
sideration of  the  contract,  though  the  record  shows 
that  in  answer  to  a  letter  from  plaintiff  pointing  out 
that  under  the  contract,  'Hhe  time  of  painting  is  the 
time  when  I  get  the  yearly  contract  price,"  defend- 
ant's purchasing  agent  replied,  whether  verbally  or  in 
writing  does  not  appear,  that  such  was  defendant's 
understanding. 

It  appeared  that  during  the  first  year  of  the  con- 
tract, out  of  20  single  wagons  15  were  repaired  under 
the  contract,  and  10  only  were  repainted,  and.  all  15 
double  wagons  were  overhauled,  but  only  8  were  re- 
painted. During  the  second  year,  defendant  operated 
20  single  and  15  double  wagons,  12  buggies,  7  carts  and 
1  mail  cart,  and  of  these  13  single  and  9  double  wag- 
ons, 9  buggies  and  2  carts  were  repaired,  repainted  and 
paid  for,  while  7  single  and  6  double  wagons,  3  buggies, 
5  carts  and  1  mail  cart  were  repaired  but  not  re- 
painted. 
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The  items  for  which  plaintiff  recovered  consisted, 
in  substance,  of  claims  for  the  stipulated  price  for 
painting  the  wagons  which  under  the  contract  defend- 
ant should  have  had  repainted,  but  did  not,  with  the  ex- 
ception of  one  item  for  a  balance  on  an  account  sub- 
mitted to  defendant  and  admitted  to  be  correct. 

WiiiLiAM  E.  Bbown,  for  appellant. 

LrrziNGBB,  McGxjBK  &  Eeid,  for  appellee ;  E.  E.  Lrrz- 
iNOEB,  of  counsel. 

Mb.  PBEsmiNO  Justice  GBmLBY  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Depositions,  |  9* — vslien  court  may  limit  scope  of  interroga^ 
torieg,  Wliere  Interrogatories  required  answers  not  only  as  to  the 
times  and  places  of  interviews  between  representatives  of  plalntifC 
and  defendant,  but  also  all  that  was  said  thereat,  a  ruling  of  a 
justice  of  the  Municipal  Ck>urt  of  Chicago  that  only  the  questions  as 
to  the  times  and  places  of  such  interviews  need  be  answered,  held 
not  an  abuse  of  discretion  under  section  32  of  the  Municipal  Court 
Act  (J.  ft  A.  H  3344),  providing  that  such  justice  "m/iy  permit  the 
filing  ♦  ♦  •  of  interrogatories  •  ♦  •  and  •  ♦  ♦  require  an 
answer  under  oath"  thereto,  where  at  the  trial  plaintilTs  represent* 
ative  testified  fully,  as  far  as  material,  as  to  what  was  said  at  such 
times  and  places,  so  that  defendant  was  not  prejudiced  by  such 
ruling. 

2.  PBODUcnoN  OF  BOOKS  AND  FAPEB8,  §  10* — When  9uhpoena  duces 
tecum  unnecessary,  Lietters  and  statements  sent  to  one  in  his  offi- 
cial capacity  as  purchasing  agent  of  a  corporation  are  not  letters 
to  a  third  person,  requiring  a  subpoena  duces  tecum  to  such  third 
person  to  compel  the  production  of  such  writings  at  the  trial,  but 
are  in  efCect  letters  to  the  corporation,  and  if  on  proper  notice  the 
originals  are  not  produced,  held  not  error  to  permit  plaintiff  to  in- 
troduce copies  in  evidence. 

3.  Contracts,  (  877* — when  evidence  of  transactions  before  exc' 
cution  admissible.  In  an  action  to  recover  on  a  written  contract  for 
repairing  and  repainting  defendant's  wagons,  held  not  error  to  ad- 
mit in  evidence  written  orders  for  such  painting  and  repairing,  "as 
Iier  contract,"  sent  by  defendant  to  plaintiff  prior  to  defendant's 

*See  lUUiols  NotM  Digest,  VoU.  XI  to  XY,  and  CumolsUvo  Qnarterlj, 
topic  And  Mctlon  number. 
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formal  written  acceptance  of  the  contract.  It  appearing  that  each 
orders  were  sent  to  plaintiff  aa  under  the  contract,  and  afterwards 
executed  by  it  thereunder,  for  the  reason  that  the  fact  that  parties 
treated  the  contract  as  being  In  force  prior  to  such  acceptance  by 
defendant  does  not  cause  the  application  of  the  rule  that  negotia- 
'tions  leading  up  to  a  contract  are  merged  therein. 

4.  CoNTBACTs,  §  177* — hou>  construed.  In  an  action  to  recover  on 
an  ambiguous  written  contract,  where  the  construction  contended 
for  by  plaintiff  was  that  defendant  was  bound  to  have  each  of  Its 
wagons  repainted  by  plaintiff  at  least  once  a  year  during  the  term, 
at  a  price  stipulated  in  the  contract,  contract  construed  and  held 
to  show  an  Intention  that  each  vehicle  named  should  undergo  a 
general  overhauling  and  repainting  by  plaintiff  each  year  daring 
the  life  of  the  contract,  such  intention  being  Inferred  from  the  use 
of  the  Vords  "throughout  the  year"  and  "one  year**  used  in  the 
contract. 

5.  Evidence,  §  351* — tchen  parol  evidence  admUHhle  to  aid  in 
construction  of  written  contract.  In  an  action  on  an  ambiguous 
written  contract,  held  not  error  to  admit  evidence  of  correspondence 
and  conversations  between  representatives  of  the  parties,  either  oc- 
curring at  the  time  the  contract  was  made,  or  during  its  perform- 
ance, for  the  reason  that  such  evidence,  if  it  tends  to  show  what 
construction  the  parties  themselves  placed  thereon,  is  always  ad- 
missible in  aid  of  its  construction,  the  rule  being  that  where  It 
appears  that  parties  have  given  to  the  instrument  a  particular  con- 
struction by  acting  upon  it  in  a  particular  way,  the  court  will  usu- 
ally adopt  such  construction. 

6.  Witnesses,  S  194* — when  use  of  memorandum  allowed.  In  an 
action  to  recover  on  a  written  contract,  held  not  error  to  allow  a 
witness  to  refresh  his  recollection  by  consulting  a  memorandum. 

7.  "Witnesses,  $  185* — when  answer  not  responsive.  Where  a 
witness  is  called  to  testify  as  to  market  prices  for  painting  a  cer- 
tain sort  of  wagons,  held  not  error  to  strike  out  his  testimony 
where  it  appears  that  his  testimony  is  of  the  prices  which  he 
charged  in  his  own  business  for  such  work,  and  not  of  the  market 
price. 

8.  Interest,  §  19* — when  improper  to  allow.  In  an  action  to  re- 
cover on  a  written  contract  for  repairing  and  repainting  wagons,  a 
Judgment  of  $2,431.10  for  plaintiff,  which  included  interest  on  all 
items  for  which  plaintiff  recovered,  held  excessive  to  the  extent  of 
$331.17,  for  the  reason  that  interest  to  that  extent  was  improperly  al- 
lowed, plaintiff's  damages,  except  as  to  one  Item  which  was  admit- 
ted, being  not  sufficiently  certain  to  enable  defendant  to  know, 
prior  to  verdict,  what  it  owed,  and  hence  the  statute  as  to  Interest 
was  inapplicable. 

*See  Illinois  Notes  Digest,  Vols.  XI  to  X¥,  aad  CnmnlfttlTe  Qnaitarly, 

topic  and  section  namber. 
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Mary  A.  O'Brien,  Appellee,  t.  National  Couneil  Knights 
and  Ladies  of  Security,  Appellant. 

Gen.  No.  20,894.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  H. 
Steblinq  Pomebot,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Reversed  and  remanded.  Opinion 
filed  October  5, 1915. 

Statement  of  the  Case* 

Action  by  Mary  A.  0  'Brien,  plaintiff,  against  the  Na- 
tional Council  Knights  and  Ladies  of  Security,  defend- 
ant, in  the  Superior  Court  of  Cook  county,  to  recover 
on  a  certificate  of  insurance  issued  by  defendant,  a 
fraternal  beneficiary  society,  to  William  P.  O^Brien, 
and  payable  on  his  death  in  good  standing  to  plaintiff, 
his'^nother. 

The  defense,  in  part,  was  that  deceased  in  his  ap- 
plication for  membership  had  falsely  stated  the  cause 
of  death  of  a  sister  to  have  been ''pleurisy,* 'while  there 
was  evidence  that  both  the  sister  and  deceased  died  as 
the  result  of  consumption. 

From  a  judgment  for  plaintiff  for  $918.40,  defendant 
appeals. 

A.  W.  Fulton,  for  appellant 

T.  F.  MoNAHAN,  for  appellee. 

Mr.  Presiding  Justice  Gbidlby  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon. 

Insurance,  §  897* — when  misrepresentation  a  question  of  fact. 
In  an  action  to  recover  on  a  certificate  of  insurance,  where  there 

•See  llllnola  Notes  Dlffe«t»  Vols.  XI  to  XV,  and  CvmoJUitlfo  <)iUMten7«  hmm 
tople  and  tectlon  number. 
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was  evidence  that  Insared  had  not  complied  with  the  terms  of  his 
contract,  in  that  some  of  the  representations  in  insured's  applica- 
tion for  insurance  were  false,  and  also  in  that  insured,  at  the  time 
of  death,  was  not  in  good  standing  according  to  the  by-laws  of  de- 
fendant's society,  held  that  a  peremptory  instruction  for  plaintift  was 
erroneous,  and  that  the  case  should  hare  been  submitted  to  the  Jury 
under  proper  instructions. 


Oeorge  J.  Cooke  Company^  Appellee,  t.  Slehard  Hoeh- 

muth,  Appellant. 

Gen.  No.  30,901.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  J, 
SuLLiTAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Action  by  George  J.  Cooke  Company,  a  corporation, 
plaintiff,  against  Richard  Hochmuth,  defendant,  in  the 
Municipal  Court  of  Chicago,  to  recover  on  a  written 
contract,  whereby  defendant  agreed  to  purchase  of 
plaintiff  2,000  barrels  of  beer,  to  be  ordered  and  de- 
livered in  quantities  of  not  less  than  15  nor  more  than 
40  barrels  each  week  during  a  term  of  two  years. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

Charles  F.  Vogel,  for  appellant. 

Harby  a.  Daugherty,  for  appellee. 

Mr.  PBEsroiNQ  Justice  Gridley  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Decision. 

1.  Damages,  §  56* — what  me<isure  for  breach  of  contract.  In  an 
action  to  recoTer  for  failure  to  purchase  and  accept  deliyeries  of 
beer  under  a  written  contract,  where  the  contract  showed  that  the 
beer  was  to  be  manufactured  and  delivered  after  the  date  of  the  con- 
tract, held  that  the  measure  of  plalntifF's  damages  was  the  -difFerence 
between  the  cost  per  barrel  of  manufacture  and  the  contract  price. 

2.  Witnesses,  §  21* — when  witness  qualified.  In  an  action  where 
the  measure  of  damages  was  the  difference  between  the  cost  per  bar- 
rel of  manufacturing  certain  beer  and  the  contract  price  therefor, 
and  where  plaintiff  corporation's  president  testified  from  personal 
knowledge  as  to  such  cost,  a  motion  to  strike  out  such  testimony 
held  not  erroneously  denied,  although  witness  had  refreshed  his 
memory  as  to  the  figures  to  which  he  testified  by  looking  at  the  books 
of  plaintiff  corporation,  which  he  knew  to  be  correct,  for  the  reason 
that  the  objection  to  the  testimony  went  to  the  source  and  extent 
of  witness'  knowledge,  and  was  not  put  on  the  ground  that  the  books 
were  the  best  evidence. 

3.  Contracts,  §  384* — what  evidence  insufficient  to  show  excuse 
for  breach  of  contract.  In  an  action  to  recover  for  the  refusal  to 
purchase  and  accept  deliveries  of  beer  under  a  written  contract, 
evidence  held  insuflicient  to  show  that  the  beer  was  of  unmerchant- 
able quality,  it  appearing  from  the  evidence  that  defendant's  reason 
for  refusing  performance  of  the  contract  was  that  he  had  sold  out 
his  saloon,  and  it  also  appearing  from  defendant's  testimony  that 
he  was  satisfied  with  the  beer  both  as  to  price  and  quality. 


Herbert  Hinehliffe  for  use  of  Carson,  Pirie,  Scott  & 
Company,  Appellee,  y.  Wenlg  Teaming  Company, 
Appellant. 

Gen.  No.  20,907. 

1.  Cabbiebs,  $  139* — when  evidence  sufficient  in  action  for  loss. 
In  an  action  to  recover  for  loss  of  goods  which  defendant  contract- 
ed to  transport  for  plaintiff  for  hire,  but  which  it  never  delivered, 
where  the  horses  and  truck  used  to  transport  the  goods  in  question 
were  not  owned  by  defendant,  but  hired  by  it  from  another,  held 
that  the  evidence,  though  confiicting,  was  sufficient  to  support  a  ver- 
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diet  and  Judgment  for  plaintiff,  in  that  such  evidence  sufficiently 
showed  that  the  teamster  who  drove  the  team  in  question  was  em- 
ployed hy  the  defendant. 

2.  iNSTaucTioNs^  I  115* — when  refusal  of  instructi<m  as  to  issue 
not  involved  proper.  In  an  action  to  recover  the  value  of  goods 
which  defendant  contracted  to  transport  for  plaintiff,  but  never  de- 
livered, where  the  court  instructed  the  jury,  in  substance,  that  one 
who  contracts  to  transport  goods  for  hire  is  liable  for  the  safe  car- 
riage of  the  goods,  though  he  hired  the  horses  and  wagon  by  which 
such  goods  were  transported,  held  not  prejudicial  error  to  refuse  to 
give  an  additional  instruction,  which  was  substantially  that  the 
test  of  the  employment  of  a  servant  was  the  right  of  the  master  to 
discharge,  pay  or  control  the  servant,  the  trial  court  giving  as  a 
reason  for  his  refusal  to  give  the  instruction  that  the  question  in- 
volved in  the  instruction  requested  was  not  in  issue. 

3.  Cabbiebs,  I  138* — when  evidence  a«  to  value  of  lost  goods  ad- 
missible. In  an  action  to  recover  the  value  of  goods  which  defend- 
ant contracted  to  transport  for  plaintiff,  but  never  delivered,  held 
not  error  to  deny  a  motion  to  strike  out  testimony  as  to  the 
market  value  of  a  portion  of  the  goods  in  question. 

4.  Pleading,  S  259* — when  amendment  changing  cause  of  action 
allowed.  In  a  first-class  action  under  paragraph  1»  sec.  2,  of  the  Mu- 
nicipal Court  Act  (J.  &  A.  f  3314),  to  recover  for  property  lost  in 
transportation,  where  the  record  shows  leave  granted  to  amend  the 
form  of  the  action  by  changing  it  from  an  action  on  the  case  to  one 
of  assumpsit  and  where  the  amendment  for  which  leave  was  granted 
was  actually  filed,  held  that  the  court  had  Jurisdiction  to  enter  a 
Judgment  on  a  verdict  against  defendant  on  its  implied  contract  to 
transport  the  property  safely. 

6.  Pleading,  $  250* — when  amendment  at  close  of  ccLse  allou^d. 
An  amendment  in  a  civil  action  by  changing  the  form  of  the  action 
from  tort  to  assumpsit  after  both  sides  had  rested  and  before  ver- 
dict, held  properly  allowed  under  section  30  of  the  Practice  Act  (J. 
A  A.  If  8576),  providing  that  such  amendments  may  be  allowed  in  a 
civil  action  at  any  time  before  verdict. 

6.  Pleading,  §  271* — when  defendant  to  plead  to  amended  decla- 
ration. Where  the  court  grants  leave  to  plaintiff  to  amend  by  chang- 
ing the  form  of  action  from  case  to  assumpsit,  and  requires  defend- 
ant to  plead  instanter  thereto,  defendant  is  not  required  to  plead  be- 
fore the  amendment  allowed  is  actually  filed. 

7.  Appeal  and  ebbob,  |  1677* — when  failure  to  file  amendment 
waived.  Where  a  defendant  is  required  by  the  court  to  plead  in- 
stanter to  an  amendment  which  plaintiff  has  leave  to  file,  and  does 
so  plead  before  such  amendment  is  actually  filed,  he  thereby  pre- 
cludes himself  from  invoking  the  rule  that  under  such  circumstances 
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the  Appellate  Court  on  review  cannot  regard  such  an  amendn^ent  as 
having  been  actually  filed. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  October  5,  1915. 
Rehearing  denied  October  15,  1915. 

Statement  by  the  Court,  On  January  19,  1910, 
the  plaintiff,  Herbert  Hinchliffe,  for  use,  etc.,  com- 
menced a  first-class  action  in  the  Municipal  Court  of 
Chicago  against  Wenig  Teaming  Company,  a  corpora- 
tion, defendant,  **of  a  plea  of  trespass  on  the  case/' 
The  declaration  as  originally  filed  consisted  of  two 
counts.    The  first  count  was  as  follows : 

**For  that  whereas,  on,  to-wit,  the  fourth  day  of 
*  January,  1910,  the  defendant  was  the  owner,  propri- 
etor and  was  conducting  and  operating  the  business 
commonly  known  as  the  express  and  teaming  business, 
in  and  about  the  City  of  Chicago,  County  of  Cook  and 
State  of  Illinois,  and  was  a  common  carrier  of  goods 
and  chattels  for  hire. 

*  *  Said  plaintiff  avers  that  on,  to-wit,  the  said  fourth 
day  of  January,  1910,  in  said  city,  county  and  state 
aforesaid,  the  plaintiff  caused  to  be  delivered  to  the 
defendant,  and  the  defendant  by  its  agents  and  ser- 
vants in  that  behalf  then  and  there  received  from  the 
plaintiff  certain  bales,  packages  and  boxes  containing 
divers  goods,  chattels  and  merchandise,  to-wit:  six 
(6)  cases  and  five  (5)  bales  or  packages  containing 
the  following  merchandise  (enumerating  same)  of  the 
plaintiff  of  the  value  of,  to-wit,  $1,292.77,  to  be  safely 
and  securely  carried  by  the  defendant  from  a  certain 
warehouse  of  the  plaintiff  to  a  store  or  wholesale  house 
of  the  plaintiff  in  the  City  of  Chicago  afore- 
said, for  a  certain  reward  to  the  defendant  in  that 

behalf. 

*  *  Plaintiff  further  avers,  that  in  consideration  of  the 
premises  it  then  and  there  became  and  was  the  duty  of 
said  defendant  to  safely  handle,  care  for  and  deliver 
the  aforesaid  bales,  packages,  boxes  and  merchandise 
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to  its  destination  as  aforesaid  and  in  the  meantime  to 
take  due  and  proper  care  thereof. 

'^Yet  the  said  defendant,  by  its  agents  and  servants, 
did  not  regard  its  duty  in  that  behalf,  but  on  the  con- 
trary thereof  so  carelessly,  negligently  and  improperly 
conducted  itself  in  and  about  the  premises  that  by  and 
through  the  negligence,  carelessness  and  default  of  the 
said  defendant,  by  and  through  its  servants  and 
agents,  the  said  bales,  packages,  boxes  and  merchan- 
dise and  the  contents  thereof,  being  of  the  value  of 
$1,292.77,  after  the  delivery  thereof  to  and  receipt  by 
the  said  defendant  by  its  servants  and  agents  in  that 
behalf  as  such  carrier,  became  and  were  wholly  lost  to 
the  plaintiff,  *  *  *  to  the  damage  of  the  plaintiff  in 
the  sum  of  $1,310.03,  and  therefore  the  plaintiff  brings 
this  suit,  etc. ' ' 

The  first,  second  and  third  paragraphs  of  the  second 
count  were  the  same  as  the  corresponding  parag^raphs 
of  the  first  count.  The  fourth  paragraph  of  the  second 
count  was  as  follows : 

**Yet  the  said  defendant,  by  its  agents  and  servants 
did  not  regard  its  duty  in  that  behalf,  but  on  the  con- 
trary thereof  so  carelessly,  negligently  and  improperly 
conducted  itself  in  and  about  the  premises  that  by  and 
through  the  negligence,  carelessness  and  default  of  the 
said  defendant,  by  and  through  its  servants  and 
agents,  the  said  bales,  packages,  boxes  and  merchan- 
dise and  the  contents  thereof,  being  of  the  value  of 
$1,292.77,  after  the  delivery  thereof  to  and  receipt  by 
the  said  defendant,  by  its  servants  and  agents  in  that 
behalf  as  such  carrier,  were  wrongfully  and  unjustly 
taken  and  carried  away  by  some  person  or  persons  to 
the  plaintiff  as  yet  unknown,  and  were  and  still  are 
thereby  wholly  lost  to  the  said  plaintiff,  to  the  damage 
of  the  plaintiff  in  the  sum  of  $1,310.03,  and  therefore 
the  plaintiff  brings  this  suit,  etc." 

On  February  7,  1910,  the  defendant  filed  a  plea  of 
not  guilty  to  the  declaration.  On  February  2, 1914,  the 
cause  came  on  for  trial  before  a  jury.  On  the  same 
day  the  plaintiff  asked  leave  to  amend  the  second  count 
by  striking  out  the  allegation  in  the  first  paragraph  of 
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said  count  that  the  defendant  **was  a  common  carrier 
of  goods  and  chattels  for  hire/'  and  also  by  striking 
out  of  the  fourth  paragraph  of  said  count  the  words 
**as  such  carrier,"  and  the  court  ordered  that  such 
leave  be  granted  and  that  defendant's  plea  of  not 
guilty  stand  as  a  plea  to  the  declaration  as  amended. 
No  amendment  was  then  made  to  the  first  count.  The 
bill  of  e?^ceptions  shows  that  on  the  morning  of  Febru- 
ary 5,  1914,  after  all  tlie  evidence  had  been  heard,  the 
defendant  moved  that  the  court  instruct  the  jury  to 
find  the  defendant  not  guilty,  but  the  motion  was  de- 
nied; that  thereupon,  in  chambers,  the  court  gave 
plaintiff  leave  **to  change  the  form  of  action  to  as- 
sumpsit,*' and  also  gave  plaintiff  leave  to  amend  his 
declaration  by  adding  to  the  fourth  line,  after  the 
words  ** trespass  on  the  case,"  the  words  **on  prom- 
ises," and  at  the  end  of  each  of  the  first  and  second 
counts  by  striking  out  the  words  **to  the  damage  of 
the  plaintiff  in  the  sum  of  $1,310.03,  and  therefore  the 
plaintiff  brings  this  suit,  etc.,"  and  inserting  in  lieu 
thereof  the  following  words : 

**  Whereby  said  defendant  became  liable  to  pay  said 
plaintiff  said  sum  of  money,  and  in  consideration 
thereof  the  defendant  well  and  truly  promised  to  pay 
the  same;  nevertheless  said  defendant,  not  regarding 
said  promise,  refused  and  still  does  refuse  to  pay 
same;  to  the  damage  of  said  plaintiff  in  the  sum  of 
$1,650." 

The  bill  of  exceptions  further  shows  that  to  all  of 
the  above  rulings  the  defendant  duly  excepted,  and 
that  thereupon  the  following  proceedings  were  had : 

**  Whereupon,  a  rule  was  entered  on  the  defendant 
to  plead  to  said  declaration,  as  amended,  instanter,  to 
which  ruling  of  the  court  the  defendant  •  •  •  ob- 
jected and  excepted. 

**  Counsel  for  defendant  was  given  all  day,  Febru- 
ary 5,  1914,  in  which  to  plead  to  said  declaration  as 
amended. 
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'^The  Court:  *The  record  will  show  that  by  agree- 
ment the  defendant  may  present  any  defense  under  the 
general  issue  that  might  have  been  presented  under 
any  special  plea,  if  pleaded.  * 

**Mr.  Croarkin  (attorney  for  defendant):  *I  will 
except  to  the  ruling  of  the  court,  but,  of  course,  I 
will  have  to  do  what  the  court  has  directed,  and  I  will 
get  that  in  some  time  today,  subject  to  my.  objection.' 

^*  The  Court:    *  All  right.' 

**  Counsel  for  defendant  requested  the  court  to  in- 
struct the  jury  to  find  the  issvres  joined  for  the  defend- 
ant; which  motion  was  overruled,  to  which  ruling  the 
defendant    •    •    •    excepted. 

.** Which  was  all  the  evidence  offered  or  received  up- 
on the  hearing  of  the  above  entitled  cause.'' 

The  bill  of  exceptions  further  shows  that  the  court 
then  proceeded  to  instruct  the  jury  orally.  During  the 
course  of  the  charge  the  court  said : 

*  *  The  court  further  instructs  the  jury,  if  you  believe 
from  a  preponderance  of  the  evidence  that  the  plain- 
tiff requested  the  defendant,  the  Wenig  Teaming  Com- 
pany, that  it  send  a  team  to  the  warehouse  of  Carson, 
Pirie,  Scott  &  Company  to  carry  a  load  of  goods  for 
hire,  and  that  said  defendant,  the  Wenig  Teaming 
Company,  agreed  to  supply  such  team  for  such  pur- 
pose ;  and  if  you  further  believe  from  the  evidence  that 
the  defendant  company  caused  such  team  to  be  sent 
to  the  warehouse  of  Carson,  Pirie,  Scott  &  Company, 
in  pursuance  of  such  agreement;  and  if  you  further 
believe  from  the  evidence  that  the  goods  in  question 
were  delivered  to  the  driver  of  a  team  supplied  by  the 
Wenig  Teaming  Company;  and  if  you  further  believe 
from  the  evidence  that  the  goods  in  question  were  nev- 
er delivered  as  directed,  or  redelivered,  to  Carson, 
Pirie,  Scott  &  Company,  then  the  burden  is  on  the  de- 
fendant to  show,  by  a  preponderance  of  the  evidence, 
that  the  loss  of  such  goods  was  not  caused  by  a  want  of 
reasonable  care  on  its  part  of  the  goods  in  question. 

**You  are  further  instructed,  that  if  you  believe 
from  the  evidence  that  the  plaintiff  supplied  tiie  de- 
fendant with  a  team  to  transport  the  goods  in  question, 
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the  defendant  does  not  relieve  itself  from  the  responsi- 
bility of  safely  carrying  such  goods,  by  employing 
some  other  person  to  actually  do  the  carrying  or  by 
securing  the  team  to  do  the  work  from  some  other  per- 
son ;  so  that,  even  though  you  believe  from  the  evidence 
that  Mr.  Guthmann,  or  his  company,  furnished  the 
wagon  and  horses  in  question,  yet  if  you  further  be- 
lieve from  the  evidence  that  such  wagon  and  horses 
were  supplied  at  the  request  and  procurement  of  the 
defendant,  the  liability  and  duty  of  the  defendant 
toward  the  goods  would  be  the  same  as  though  it  had 
been  the  horsei^  and  wagon  of  the  defendant;  on  the 
contrary,  if  you  believe  from  the  evidence  that  the 
plaintiff  did  not  employ  the  defendant,  the  Wenig 
Teaming  Company,  to  transport  the  goods  in  question, 
but  did  employ  Mr.  Guthmann,  or  any  other  person,  to 
so  transport  them,  you  should  find  the  issues  against 
the  plaintiff.  * ' 

At  the  conclusion  of  the  charge  defendant's  attorney 
objected  to  that  portion  of  the  charge  above  set  forth 
as  ** inaccurate  and  incomplete,"  and  requested  the 
court  to  further  instruct  the  jury  that  ^ '  the  test  of  em- 
ployment of  a  servant  by  a  master  is  whether  or  not 
such  person  has  a  right  to  discharge,  pay  or  control 
the  course  or  direct  the  conduct  of  the  servant.  * '  The 
court  refused  so"  to  do,  on  the  ground  that  *4t  is  not  a 
question  whether  Guthmann  or  the  Wenig  Teaming 
Company  hired  him  (Moran) ;  if  the  Wenig  Teaming 
Company  did  not,  they  are  not  liable ;  if  they  did,  they 
are  liable. '' 

The  jury  returned  a  verdict  on  February  5,  1914, 
finding  the  issues  against  the  defendant  and  assessing 
plaintiff's  damages  at  the  sum  of  $1,292.77. 

The  common-law  record  shows  that  on  the  same  day^ 
February  5, 1914,  the  defendant  filed  a  plea  of  the  gen- 
eral issue  in  assumpsit.  Said  record,  however,  does 
not  show  that  at  any  time  plaintiff  actually  filed  an 
amendment  to  the  declaration,  in  pursuance  of  the 
leave  granted  him  as  above  shown  in  the  bill  of  excep- 
tions. 
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On  March  7,  1914,  the  court,  after  overruling  the 
defendant's  motions  for  a  new  trial  and  in  arrest  of 
judgment,  entered  judgment  on  the  verdict  against  the 
defendant  for  $1,292.77,  which  judgment  the  defendant 
by  this  appeal  seeks  to  reverse. 

Fbancis  E.  Cboabkin,  for  appellant. 

Louis  Ziv  and  F.  S.  Loomis,  for  appellee. 

Mb.  Pbesiding  Justice  GaroLBY  delivered  the  opinion 
of  the  court. 

Counsel  for  defendant  contends  that  the  verdict  and 
judgment  are  not  supported  by  the  evidence.  No  point 
is  made  that  the  verdict  is  excessive.  While  the  testi- 
mony of  some  of  defendant's  witnesses  is  in  sharp 
conflict  with  the  testimony  of  plaintiff's  witnesses 
in  some  particulars,  plaintiff's  evidence  discloses,  in 
substance,  the  following  facts:  The  plaintiff,  Hinch- 
liffe, was  and  had  been  for  twenty  years  engaged  in  the 
teaming  business  in  Chicago.  He  had  an  arrangement 
with  Carson,  Pirie,  Scott  &  Company  to  do  certain 
teaming  and  hauling  for  them  and  to  provide  for  them 
as  many  teams  each  day  as  they  should  notify  him  on 
the  preceding  day  they  would  desire.  Occasionally, 
when  he  was  short  of  teams,  he  would  telephone  de- 
fendant, or  other  parties  engaged  in  the  teaming  busi- 
ness, to  furnish  teams  to  make  up  the  necessary  num- 
ber. The  defendant,  Wenig  Teaming  Company,  was 
also  engaged  in  the  teaming  business  in  Chicago,  haul- 
ing merchandise  from  depots  to  warehouses  and  from 
warehouses  to  stores,  and  **  ready  to  do  business  for 
any  one  who  asks  our  aid  and  is  ready  to  pay  the 
money  for  it."  On  January  3,  1910,  Carson,  Pirie, 
Scott  &  Company  notified  Hinchliffe  that  they  would 
need  on  the  following  day  more  teams  than  he  had 
available  and  about  five  o'clock  on  the  afternoon  of 
that  day  he  telephoned  George  Wenig,  secretary  and 
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treasurer  of  defendant,  and  asked  how  many  teams 
defendant  could  furnish  plaintiflf,  and  Wenig  prom- 
ised three  teams  for  the  next  morning  to  go  to  ware- 
house *'C"  of  Carson,  Pirie,  Scott  &  Company.  On 
the  morning  of  January  4th,  said  teams  not  having  ar- 
rived at  said  warehouse,  Hinchliffe  telephoned  Wenig 
and  the  latter  said  that  he  had  sent  only  one  team  to 
the  warehouse.  Later  in  the  morning  Hinchliffe  again 
telephoned  Wenig  that  said  team  had  not  arrived,  to 
which  Wenig  replied  that  the  team  was  on  the  way. 
Later  in  the  day  Hinchliffe  again  telephoned  Wenig, 
saying  that  the  team  had  been  to  the  warehouse,  had 
got  its  load  of  merchandise,  but  that  the  team  and  mer- 
chandise had  not  yet  arrived  at  the  wholesale  store  of 
Carson,  Pirie,  Scott  &  Company,  and  asked  if  the  team- 
ster had  been  properly  instructed,  to  which  Wenig  re- 
plied that  the  teamster  was  working  and  that  the  team 
would  arrive  all  right.  About  four  o  'dock  in  the  after- 
noon, the  team  not  having  arrived  at  said  store,  Hinch- 
liffe again  telephoned  Wenig  and  advised  him  of  that 
fact,  to  which  Wenig  replied  that  the  team  belonged  to 
the  Guthmann  Transfer  Company,  that  evidently 
something  was  wrong  and  that  Hinchliffe  had  better 
communicate  with  said  transfer  company.  The 
teamster  never  delivered  said  merchandise  to  the  whole- 
sale store,  or  any  store,  of  Carson,  Pirie,  Scott  ft  Com- 
pany, and  the  teamster  and  merchandise  disappeared. 
The  horses  and  empty  truck  were  found  the  same  night 
on  the  west  side  of  the  city  near  certain  railroad 
tracks.  Richard  Guthmann,  a  witness  for  plaintiff, 
testified,  in  substance,  that  in  January,  1910,  he  was 
engaged  in  the  general  teaming  business  in  Chicago 
under  the  name  of  Guthmann  Transfer  Company ;  that 
he  had  been  accustomed  to  furnish  teams  and  trucks 
by  the  day  to  the  defendant  for  a  consideration;  that 
early  in  the  morning  of  January  4th,  the  defendant  tel- 
ephoned him  and  requested  the  use  of  a  team  of  horses 
and  truck;  that  he  ordered  an  assistant  to  get  a  team 
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and  truck  ready  for  defendant;  that  subsequently  a 
teamster,  not  in  his  employ  and  giving  his  name  as 
'*Moran''  and  having  a  slip  of  paper  or  order  from  the 
defendant,  called  upon  him;  that  he  saw  said  teamster 
take  said  team  and  truck  out  of  his  bam  and  yard ;  that 
he  gave  him  no  instructions ;  and  that  subsequently  he 
rendered  a  bill  to  the  defendant  for  the  use  of  said 
team  and  truck  on  said  day  and  that  the  bill  was  paid. 
Adolph  Ackerbloom,  a  witness  for  plaintiflf,  testified, 
in  substance,  that  he  was  foreman  at  said  warehouse 
**C;  that  a  teamster,  giving  his  name  as  **Moran," 
called  on  him  at  said  warehouse  on  the  morning  of 
January  4,  1910,  and  that  tiie  merchandise  in  question 
was  delivered  to  him  and  loaded  upon  the  truck.  We 
are  of  the  opinion  that  the  verdict  and  judgment  are 
sufficiently  supported  by  the  evidence.  And  we  think 
that  the  evidence  sufficiently  discloses  that  the  team- 
ster, Moran,  was  employed  by  the  defendant,  and  not 
by  Guthmann  as  contended  by  counsel  fot  defendant. 

And  we  do  not  think  that  under  the  facts  as  shown 
by  the  evidence  there  is  any  merit  in  the  contention 
that  the  trial  court  committed  prejudicial  error  in  re- 
fusing to  add  to  the  oral  charge  the  additional  instruc- 
tion asked  for  by  defendant's  attorney,  as  mentioned 
in  the  above  statement  of  the  case.  Neither  do  we 
think  that  the  court  erred  in  refusing  to  strike  out  the 
testimony  of  certain  of  plaintiff's  witnesses  as  to  the 
market  value  of  certain  portions  of  the  merchandise  in 
question. 

It  is  further  contended  by  counsel  for  defendant  that 
the  court  erred  in  denying  defendant's  motions,  made 
at  the  close  of  plaintiff's  evidence  and  again  at  the 
close  of  all  the  evidence,  to  instruct  the  jury  to  find  the 
defendant  not  guilty,  and  for  the  reason  that,  as  the 
action  as  originally  commenced  was  a  first-class  action 
in  tort  and  not  for  the  conversion  of  personal  property, 
the  trial  court  had  no  jurisdiction  to  hear  the  case  un- 
der the   provisions  of  clause  3  of  paragraph  1  of  see- 
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tion  2  of  the  Municipal  Court  Act  (J.  &  A.  Tf  3314).  It 
does  not  appear  from  the  record  that  at  any  timjB  be- 
fore or  during  the  trial  the  question  of  the  jurisdiction 
of  the  court  of  the  subject-matter  was  in  any  manner 
raised.  To  the  declaration  in  case  to  recover  damages 
for  defendant's  negligence  in  causing  the  loss  of  cer-- 
tain  merchandise,  defendant  filed  a  plea  of  not  guilty. 
It  further  appears  that  after  both  parties  had^rested, 
and  after  the  court  had  denied  defendant's  motions  to 
instruct  the  jury  to  find  the  defendant  not  guilty,  the 
plaintiff  was  given  leave  to  change  the  form  of  action 
to  assumpsit  and  to  amend  his  declaration  according- 
ly. It  was  not  improper  for  the  court  to  allow  this  to 
be  done  at  any  time  before  final  judgment.  (Section 
39,  Practice  Act,  J.  &  A.  1[  8576).  It  further  appears 
from  the  bill  of  ea^eptions  what  particular  amend- 
ments to  the  declaration  plaintiff  would  be  allowed  to 
make,  but  it  does  not  appear,  from  the  common-law 
record  that  plaintiff  actually  filed  with  the  clerk  of  the 
court  a  formal  amendment  to  his  declaration  in  ac- 
cordance with  the  leave  given  him  by  the  court.  Had 
this  been  done,  we  are  of  the  opinion  that  the  declara- 
tion as  amended  would  have  been  sufficient  after  ver- 
dict to  have  sustained  the  verdict  and  judgment 
against  the  defendant  on  its  implied  contract  to  carry 
the  merchandise  in  question  safely  (3  Hutchinson  on 
Carriers,  sec.  1403 ;  Chvdnovski  v.  Eckels,  232  111.  312, 
318,  and  that  the  court  had  jurisdiction  to  enter  the 
judgment  {Chudnovski  v.  Eckels,  supra).  We  are 
aware  of  the  decisions  of  our  Supreme  Court  in  the 
cases  of  Wisconsin  Cent.  R,  Co.  v.  Wieczorek,  151  111. 
579,  583,  Ogden  v.  Town  of  Lake  View,  121  111.  422,  and 
other  subsequent  cases.  In  the  Wieczorek  case,  supra, 
it  was  decided,  in  substance,  that  where  a  plaintiff  ob- 
tains leave  of  the  trial  court  to  amend  his  declaration, 
and  this  leave,  together  with  the  words  of  the  amend- 
ment and  where  they  are  to  be  placed  in  the  pleading, 
are  shown  by  the  bill  of  exceptions  but  he  failed  to  make 
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the  amendment,  a  cotirt  of  review  cannot  treat  the 
amendment  as  having  been  made.  Counsel  for  defend- 
ant does  not  cite  any  of  these  cases,  or  nrge  the  par- 
ticular i>oint  decided  in  those  cases  as  a  reason  for  the 
reversal  of  the  judgment.  He  states  in  his  written 
brief  that  the  case  had  been  tried,  under  a  declaration 
in  tort,  as  a  4;ort  case,  that  the  testimony  was  all  in, 
and  that  **it  was  manifestly  unfair,  because  it  was  en- 
tirely unexpected,**  for  the  trial  court  **to  give  leave 
to  plaintiff  to  file  a  declaration  in  assumpsit,  which  he 
did  not  do,  to  change  the  fomi  of  action  to  assumpsit, 
and  to  add  to  and  strike  out  words  in  the  declaration 
on  file,  over  the  objection  of  the  defendant,  and  to  then 
rule  defendant  to  plead  to  said  declaration  as  amend- 
ed instanter  over  defendant's  objection,  even  though 
the  court  then  suggested  that  defendant  might  at  that 
late  date  present  any  evidence  under  the  general  issue 
that  might  have  been  presented  under  any  special  plea, 
if  pleaded. '  *  It  appears  from  the  bill  of  exceptions  that 
after  the  court  had  entered  a  rule  upon  the  defendant 
to  plead  to  the  declaration,  as  amended,  the  defendant 
was  given  all  day,  February  5,  1914,  in  which  to  plead, 
and  that  hy  agreement  the  defendant  was  given  leave 
to  present  any  further  defense,  but  it  does  not  ajipear 
that  he  attempted  to  do  so  or  gave  any  reason  wliy  he 
could  not  do  so.  It  further  appears  from  the  hill  of 
exceptions  that,  while  excepting  to  the  rulings  of  the 
court,  defendant's  attorney  stated  in  effect  that  he 
would  file  a  plea  of  the  general  issue  in  assumpsit  some 
time  during  the  day,  and  that  thereafter  defendant's 
attorney  requested  the  court  to  instruct  the  jury  **to 
find  the  issues  joined  for  the  defendant,"  which  motion 
the  court  denied.  And  the  common-laiv  record  shows 
that  during  said  day  the  defendant  did  actually  file 
with  the  clerk  a  plea  of  the  general  issue  in  assumpsit. 
Although  the  court  had  entered  a  rule  upon  defendant 
to  file  a  plea  in  assumpsit,  he  was  not  obliged  to  file 
such  a  plea  until  after  the  declaration  had  been  actual- 


Chicago — Fibst  District — October,  1915.      639 

Becker  v.  Sanitary  District  of  Chicago,  194  111.  App.  639. 

ly  amended  in  accordance  with  the  leave  granted,  but 
instead  of  waiting  until  this  was  done,  defendant  filed 
his  plea  in  assumpsit,  and  thereby  treated  the  declara- 
tion as  actually  having  been  amended  in  accordance 
with  the  leave  granted.  In  our  opinion,  under  tho 
facts  disclosed  in  the  present  case,  the  rule  announced 
in  the  Wieczorek  case,  supra,  should  not  here  be  ap- 
plied. We  think' that  the  defendant  is  in  no  position  in 
this  court  to  urge  that  the  judgment  should  be  re- 
versed, defendant  having  filed  a  plea  of  the  general 
issue  in  assumpsit.  Wrought  Iron  Bridge  Co.  v. 
Commissioners  of  Highways,  101  111.  518,  520 ;  Illinois 
Steel  Co.  V.  Hanson,  195  111.  106,^  107 ;  American  Home 
Circle  v.  Schneider,  134  111.  App.  600,  602. 

For  the  reasons  indicated  the  judgment  of  the  Munic- 
ipal Court  is  afiirmed. 

Affirmed. 


Henry  Beeker,  Appellee,  y.  Sanitary  Dlstrlet  of  Chi- 
cago, Appellant. 

Gen.  No.  20,935. 

1.  Pleading,  |  14* — when  declaration  in  action  for  personal  in- 
juries not  objectionable  as  stating  conclusions  of  lato.  In  an  action 
to  recover  tor  personal  injuries  caused  by  plaintiff's  hand  coming  in 
contact  with  an  electric  wire  of  defendant  carrying  a  current  of  12,000 
volts,  which  wire  was  about  thirty-feet  from  the  ground  and  attached 
to  a  pole,  where  the  declaration  alleged  that  the  accident  occurred 
while  plaintiff,  a  hanger  of  electric  signs,  was  "lawfully"  working  on 
such  a  sign  which  extended  into  the  street  at  a  height  of  about  twenty- 
eight  feet  from  the  ground  near  said  wire,  defendant  first  demurred, 
and  after  its  demurrer  was  overruled,  pleaded  the  general  issue,  and 
under  both  demurrer  and  plea  contended  that  the  sign  on  which 
plaintiff  was  working  at  the  time  of  the  accident  was  a  purpresture 
and  a  nuisance,  obliging  plaintiff,  in  order  to  charge  defendant  with 

•See  lUlnoto  Note*  Divest,  Vols.  XI  to  XV,  ud  CnmnlatlTe  Qoarterlj. 
tople  And  Mctlon  niunber. 
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any  duty  as  to  the  condition  of  the  wires,  as  to  plaintifT*  to  allege 
and  prove  affirmative  facts  tending  to  show  a  rigtit  thus  to  occupy 
space  above  the  street,  and  that  without  such  allegation  and  proof 
the  allegation  that  plaintiff  was  "lawfully"  in  the  situation  where 
the  accident  occurred  was  a  mere  conclusion  of  law.  Held,  that 
defendant's  contention  was  without  merit,  for  the  reason  that  such 
signs,  if  not  interfering  with  the  public  use  of  a  street  or  sidewalk, 
are  not  to  be  regarded  as  nuisances,  nor  is  every  obstruction  of  the 
street  a  purpresture. 

2.  Nuisance,  $  1* — hoio  distinffuished  from  purpresture.  A  pur- 
presture is  to  be  distinguished  from  a  nuisance  in  that  though  it 
may  be  a  nuisance  it  is  not  necessarily  so. 

3.  Electbioity,  f  11* — when  failure  to  insulate  is  neffUffence. 
In  an  action  to  recover  for  personal  injuries,  caused  by  plaintiff's 
hand  coming  in  contact  with  an  uninsulated  electric  wire  of  defend- 
ant carrying  a  current  of  12,000  volts,  which  wire  was  carried  on 
poles  above  ground,  where  it  appeared  that  there  was  nothing  which 
should  have  warned  plaintiff  that  the  wires  carried  current  and  were 
uninsulated,  and  where  it  also  appeared  that  it  was  electrically  prac- 
ticable to  so  insulate  such  wire  as  to  prevent  the  escape  of  the  cur- 
rent, evidence  held  to  tend  to  prove  negligence  on  the  part  of  defend- 
ant. 

4.  ELKCTRicrrT,  §  9* — what  degree  of  care  required  in  employing. 
While  one  using  a  dangerous  element  such  as  electricity  in  the  pub- 
lic streets  is  not  an  insurer  of  the  safety  of  the  public,  yet  such  per- 
son using  such  element  is  bound  to  anticipate  any  legal  use  of  the 
street  by  the  public,  and  to  know  of  and  to  use  reasonable  care  to 
guard  against  dangers  which  may  arise  in  such  use  of  the  street  by 
the  public,  whether  such  public  use  be  for  business,  convenience  or 
pleasure. 

5.  Electricity,  S  9* — what  constitutes  ordinary  care  in  employ- 
ing. Ordinary  care  exercised  by  those  who  use  for  profit  a  danger- 
ous element  like  electricity,  in  order  to  prevent  injury  to  others 
from  the  use  of  such  element,  must  be  commensurate  with  the  dan- 
ger, and  as  there  is  greater  danger  and  hazard  in  the  use  of  such  an 
element  as  electricity,  there  must  be  a  corresponding  exercise  of 
skill  and  attention  to  avoid  injury  to  others,  in  order  to  come  within 
the  legal  meaning  of  the  term  "ordinary  care." 

6.  Electricity,  $  9* — what  care  required  of  Sanitary  District  of 
Chicago  in  using.  The  Sanitary  District  of  the  City  of  Chicago  is 
a  municipal  corporation,  and  when  engaged  in  transporting  and  sell- 
ing electrical  power  for  either  public  or  private  purposes  is  to  be 
regarded  as  a  private  corporation,  and  liable  as  such  for  its  negli- 
gent and  wrongful  acts. 


•See  Illinois  Notes  Dlxett,  Vols.  XI  to  XV,  and  CnmiilAtlve  Qunrterly. 
tople  and  lection  nun^ver. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
Octoher  term,  1914.  Affirmed.  Opinion  filed  October  5,  1915.  CertU 
orari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  by  the  Court.  This  is  an  action  brought 
by  Henry  Becker,  plaintiff,  against  the  Sanitary  Dis- 
trict of  Chicago,  defendant,  to  recover  damages  for 
personal  injuries  sustained  on  August  16,  1910,  oc- 
casioned by  his  coming  in  contact  with  certain  electric 
wires  carrying  a  current  of  about  12,000  volts,  said 
wires  being  strung  on  poles  about  30  feet  from  the 
ground  and  said  poles  being  on  the  east  side  of  Forty- 
eighth  avenue,  a  public  street  in  the  City  of  Chicago, 
about  two  feet  east  of  the  east  curb  line  of  said  avenue. 
The  wires  were  of  copper,  but  merely  covered  with  a 
waterproof  insulation  to  prevent  corrosion,  and  were 
part  of  defendant's  system  of  transmission  wires 
which  carried  the  electrical  current  from  defendant's 
station. at  Thirty-first  street  and  Western  avenue  to 
the  West  Park  substation  for  lighting  the  West  parks, 
and  then  on  to  Bloomingdale  road  and  Ashland  av- 
enue for  furnishing  light  and  power  to  factories,  etc. 
On  the  east  side  of  Forty-eighth  avenue  and  about  mid- 
way in  the  block  south  of  Lake  street  was  a  theater 
building,  called  Lyda  theater,  facing  west.  The  width 
of  the  cement  sidewalk  from  said  building  to  the  east 
curb  line  of  Forty-eighth  avenue  was  sixteen  feet.  In 
front  of  the  entrance  to  the  theater  and  about  fifteen 
feet  above  the  sidewalk  was  a  canopy,  extending  west  al- 
most to  said  east  curb  line.  Plaintiff  was  an  electric 
sign  hanger.  On  the  day  of  the  accident  he,  with  other 
workmen,  was  engaged  in  hanging  an  electric  sign 
made  of  galvanized  iron,  attached  at  its  east  end  to 
said  building,  and  also  supported  by  means  of  cables 
attached  to  the  building  and  fastened  to  the  sign  by 
eyebolts  immediately  east  of  its  west  or  outer  end. 
The  sign  was  three  feet  wide  and  about  twelve  feet 
long.    When  hung  in  place  the  top  of  the  sign  was 

Vol.  CXCIV  41. 
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about  thirteen  feet  above  the  canopy,  and  the  word 
^'Lyda"  on  both  sides  of  the  sign  could  be  read  from 
the  north  or  from  the  south.  At  the  time  of  the  acci- 
dent the  work  of  hanging  the  sign  was  about  com- 
pleted.  Plaintiff  was  standing  on  one  of  the  upper 
rungs  of  a  ladder,  the  lower  end  of  which  rested  on 
the  top  of  the  canopy  and  the  upper  end  leaned  against 
one  side  of  the  sign  near  its  outer  end.  The  top  of 
the  sign  came  about  even  with  plaintiff's  elbow  as  he 
stood.  The  electric  wires  of  defendant  were  about  two 
feet  west  of  the  outer  end  of  the  sign  and  about 
two  feet  above  the  top  level  of  the  sign.  Plaintiff  had 
just  finished  adjusting  a  turn  buckle,  about  nine  inches 
from  said  end  of  the  sign,  used  for  tightening  the 
cables.  He  raised  his  left  hand  to  give  a  signal  to  an- 
other workman,  when  his  hand  came  in  contact  with 
one  of  said  wires,  there  was  a  flash,  and  plaintiff  re- 
ceived a  shock  which  threw  him  from  the  ladder  on 
to  the  canopy.  He  was  terribly  burned  in  many  places 
on  his  body,  and  while  in  the  hospital  suffered  intense 
pain.  He,  however,  made  a  remarkable  recovery,  and 
while  he  was  enabled  to  leave  the  hospital  in  fourteen 
weeks,  and  afterwards  to  resume  work  at  his  calling, 
he  suffered  some  permanent  injuries.  The  jury  re- 
turned a  verdict  finding  the  defendant  guilty  and  as- 
sessed plaintiff's  damages  at  $5,000,  upon  which  the 
court  on  May  9,  1914,  entered  judgment.  It  is  not 
assigned  as  error,  or  argued,  that  the  verdict  is  ex- 
cessive. 

Plaintiff's  original  declaration,  filed  July  21,  1911, 
consisted  of  two  counts.  The  first  count  alleges,  in 
substance,  that  on  August  16,  1910,  defendant  was  a 
corporation  engaged  in  manufacturing,  selling  and 
dealing  in  electric  power ;  that  it  had  and  maintained 
in  Forty-eighth  avenue,  a  public  street  in  the  City  of 
Chicago,  certain  electric  wires,  carrying  a  current  of 
12,000  volts,  strung  upon  poles  closely  adjacent  to  the 
sidewalk   or  curb;   that   on   said   day   plaintiff  was 
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** lawfully  engaged"  in  placing  a  certain  metal  sign 
projecting  over  the  sidewalk  close  to  the  wires  of  the  de- 
fendant; that  defendant  was  bound  to  maintain  its 
wires  in  a  reasonably  safe  condition  so  as  not  unneces- 
sarily to  endanger  and  injure  persons  ** lawfully''  upon 
the  street,  and  to  have  and  keep  said  wires  insulated  so 
that  the  same  might  not  be  a  source  of  injurj^  to  per- 
sons near  and  about  the  same ;  that  while  plaintiff  was 
so  working,  with  all  du^  care,  etc.,  he  came  in  contact 
with  said  wires,  which  defendant  had  negligently  per- 
mitted to  remain  without  sufficient  insulation,  whereby 
because  of  such  negligent  and  insufficient  insulation 
the  heavy  voltage  and  current  in  said  wires  passed 
into  and  through  plaintiff's  body,  and  burned  and  in- 
jured him  and  caused  him  to  fall  from  the  ladder  upon 
which  he  was  then  working  on  to  a  certain  caAopy,  and 
as  a  direct  consequence  of  the  defendant's  said  negli- 
gence he  was  severely  and  permanently  injured.  The 
second  count  alleged,  in  substance,  that  the  wires  car- 
ried so  heavy  a  voltage  that  their  maintenance  and 
operation  without  any  insulation  to  prevent  injury  to 
plaintiff  and  members  of  the  public  constituted  a  nui- 
sance, and  that  while  plaintiff  was  *  lawfully"  working 
as  aforesaid  upon  the  sign  he,  without  fault  on  his 
part,  came  in  contact  with  said  wires  and  was  severely 
and  permanently  injured  as  a  direct  consequence  of 
said  nuisance  and  the  unlawful  acts  of  the  defendant. 
To  tliese  counts  the  defendant  filed  a  plea  of  the  gen- 
eral issue. 

On  October  14,  1911,  plaintiff  filed  three  additional 
counts,  to  which  defendant  filed  a  general  and  special 
demurrer,  and  on  May  25,  1912,  plaintiff  filed  a  fourth 
additional  count,  to  which  defendant  also  demurred 
generally  and  specially.  The  demurrer  to  the  first  ad- 
ditional count  was  subsequently  sustained,  and  the  al- 
legations of  that  count  need  not  be  mentioned.  The 
second,  third  and  fourth  additional  couilts' are  sub- 
stantially the  same  as  the  first  original  count,  alleging 
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the  ** lawful''  presence  of  plaintiflf  in  said  public  street 
while  engaged  in  erecting  said  sign,  the  presence  of 
defendant's  poles  and  wires  in  said  public  street,  the 
high  voltage  carried  in  the  wires,  and  the  negligence 
of  the  defendant  in  not  suflRciently  insulating  the  wires, 
etc.  The  fourth  additional  count  contains  th^  further 
allegation  lo  the  effect  that  the  defendant  negligently 
failed  to  place  signs  or  warnings  upon  the  poles  or 
wires  warning  persons  of  the  dangerous  voltage  being 
conveyed  through  the  wires. 

One  of  the  stated  causes  of  demurrer  to  said  last 
mentioned  counts  is  that  plaintiff  states  ''conclusions 
of  law"  when  he  avers  that  he  Is^as  ''lawfully  en- 
gaged" and  was  "lawfully  upon  said  public  street," 
in  that  he  does  not  aver  facts  showing  that  he  was  so 
lawfully  engaged  and  so  lawfully  there.  The  court 
overruled  defendant's  demurrers  to  said  counts  and 
subsequently  defendant  filed  a  plea  of  the  general  is- 
sue thereto. 

Edmund  D.  Adcock  and  Ross  C.  Hall,  for  appellant ; 
OscAB  H.  Olsen  and  Edmund  M.  Sinnott,  of  counsel. 

EoBERT  J.  FoLONiE,  Undebwood  &  Smyseb  and  Ab- 
THUB  A.  Basse,  for  appellee. 

Mr.  Presiding  Justice  Gbidley  delivered  the  opinion 
of  the  court. 

It  is  first  contended  by  counsel  for  defendant  that 
the  judgment  should  be  reversed  because  the  evidence 
does  not  affirmatively  show  that  plaintiff  was  lawfully 
at  the  place  where  he  was  injured  at  the  time  of  the 
accident,  and,  under  the  facts  shown,  plaintiff  must  be 
considered  as  having  occupied  the  position  of  a  tres- 
passer to  whom  defendant  owed  no  other  duty  than  to 
refrain  from  wilfully  and  wantonly  injuring  him.  The 
argument,  as  disclosed  in  counsels'  written  brief,  is 
sul)stantially  as  follows :    That  in  jorder  for  a  person 
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to  legally  occupy  space  within  the  confines  or  limits  of 
a  public  street,  above  the  surface  thereof,  it  is  incum- 
bent upon  such  person  to  establish  such  right,  by  show- 
ing a  permission  or  license  from  the  municipality,  that 
such  occupancy  of  space  above  the  surface  of  the  street 
*  *  is  presumed  to  be  unlawful  until  aflSrmatively  shown 
to  be  lawful'^;  that  the  sign  in  question  upon  which 
plaintiff  was  working,  extending  as  it  did  over  a  public 
sidewalk  and  at  a  height  of  about  twenty-eight  feet 
from  the  surface  of  the  street,  unless  properly  author- 
ized by  law,  **  would  be  a  purpresture  and  therefore  a 
nuisance,"  the  presence  of  which,  or  that  anyone  would 
be  employed  in  working  on  the  same,  defendant  would 
not  be  bound  to  anticipate ;  that  there  was  no  evidence 
introduced  that  the  City  of  Chicago,  in  pursuance  of 
any  grant  of  power  conferred  upon  cities,  had  enacted 
any  ordinance  authorizing  the  erection  of  such  a  struc- 
ture, or  what  the  ordinance  was,  or  that  any  license  or 
permit  had  been  issued  for  the  erection  of  such  a  struc- 
ture ;  and  that,  therefore,  for  aught  that  appears  in  the 
evidence  plaintiff's  position  was  that  of  a  trespasser 
and  he  is  not  entitled  to  recover.  Counsel  also  con- 
tend that  not  only  was  it  incumbent  upon  plaintiff  to 
afl&rmatively  prove  that  he  was  lawfully  at  the  place 
where  the  accident  occurred,  but  that  he  should  have 
alleged  in  his  declaration  facts  showing  that  he  was 
lawfully  there,  and  that  the  allegations  of  his  being 
** lawfully''  there,  and  '* lawfully  engaged"  there,  are 
mere  conclusions  of  law  and  insufficient. 

In  reply,  counsel  for  plaintiff  contend,  (a)  that  the 
question,  whether  the  sign  had  been  erected  pursuant 
to  a  license  from  the  City  of  Chicago,  is  not  involved, 
but  the  real  question  is  whether  the  defendant  was 
bound  to  anticipate  that  persons  might  in  the  pursuit 
of  their  business,  pleasure  or  affairs  come  in  close 
contact  with  the  wires  in  a  public  street,  and  take  pre- 
cautions to  safeguard  such  persons  by  properly  insu- 
lating the  wires;  and  (b)  that  the  presumption  i^that 
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plaintiff  was  lawfully  where  he  was  at  the  time  of  the 
accident  and  that  the  erection  of  the  sign  had  been 
permitted  by  license,  if  one  was  required ;  and  that  the 
allegation  in  the  declaration  that  plaintiff  was  lawful- 
ly engaged  in  erecting  the  sign  imports  that  he  was  so 
engaged  by  the  city's  license,  if  one  was  required,  and 
if  defendant  wished  to  take  issue  on  this  matter  of  in- 
ducement it  should  have  done  so  by  a  special  plea, 
which  it  did  not  do  but  filed  a  plea  of  the  general  issue. 

In  the  case  of  Commonwealth  Elec.  Co.  v.  MelvUle, 
210  HI.  70,  plaintiff,  while  under  a  sidewalk,  was  in- 
jured by  reason  of  shock  and  bums  from  an  uninsu- 
lated wire  of  defendant.  The  sidewalk  was  level  with 
the  street  at  the  curbside.  The  adjoining  lot  was  much 
lower.  A  space  existed  through  which  persons  could 
crawl  under  the  sidewalk  from  the  lot  side  if  they 
wished.  It  was  contended  that  plaintiff  was  a  tres- 
passer and  could  not  recover.  The  court,  however, 
held  that  plaintiff  was  rightfully  there,  and  that  the 
same  rule  did  not  apply  to  him  as  applies  to  one  who 
goes  upon  the  property  of  another  with  or  without 
permission,  in  that  he  was  not  upon  property  either 
owned  or  controlled  by  the  defendant.  The  court  says 
(p.  77) : 

*' Plaintiff's  act  in  taking  hold  of  the  wire  was  an 
accident.  The  injury  resulted  from  that  accident,  and 
while  it  may  be  conceded  that  he  had  no  right  to  take 
hold  of  the  wire,  the  question  still  remains,  who  was  re- 
sponsible for  the  injury  that  resulted  from  his  acci- 
dental contact  with  tiiat  wire !  So  far  as  being  in  the 
space  under  the  sidewalk  was  concerned,  plaintiff  had 
the  same  right  to  be  there  that  the  defendant  had, 
but  he  could  npt  rightfully  interfere  with  the  property 
of  the  defendant  or  occupy  the  space  already  pre-emp- 
ted by  it.  Appellant  urges  that  the  rights  of  the  parties 
to  be  in  this  space  were  not  equal,  for  the  reason  that 
it  was  there  in  pursuance  of  the  terms  of  an  ordinance 
and  could  not  be  summarily  ejected,  fis  the  plaintiff, 
perhaps,  might  be.    This  is  wholly  immaterial.  ••    *    • 
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Electricity  is  a  subtle  and  powerful  agent.  Ordindrj- 
care  exercised  by  those  who  make  a  business  of  using 
it  for  profit,  to  prevent  injury  to  others  theref rpm,  re- 
quires much  greater  precaution  in  its  use  than  where 
the  element  used  is  of  a  less  dangerous  character.  As 
there  is  greater  danger  and  hazard  in  the  use  of  elec- 
tricity, there  must  be  a  corresponding  exercise  of  skill 
and  attention  for  the  purpose  of  avoiding  injury  to  an- 
other, to  constitute  what  the  law  terms  *  ordinary  care. ' 
The  care  must  be  commensurate  with  the  danger. 
*  *  *  Appellant's  failure  to  use  some  device  to 
guard  its  wires  in  this  space  under  this  sidewalk  so 
that  no  person  could  inadvertently  touch  the  cable 
tended  to  show  a  lack  of  ordinarv  care.'' 

In  the  case  of  Loth  v.  Columbia  Theater  Co.,  197  Mo. 
328,  it  appears  that  an  electric  sign  fell  upon  plaintiff 
injuring  him.  Suit  was  brought  against  the  theater 
company,  the  contractor  engaged  in  lowering  the  sign, 
and  the  city.  The  court  held,  in  substance,  that  the 
question  of  license  or  no  license  from  the  city  was  not 
involved,  that  the  sign  extending  over  the  sidewalk 
from  the  building  line,  when  safely  and  ^securely  at- 
tachffd,  was  not  a  nuisance  per  se,  but  that  it  might  be- 
come a  nuisance  by  being  allowed  to  become  unsafe  and 
dangerous  to  persons  on  the  sidewalk.  In  the  case  of 
Engel  v.  Frank  Parmalee  Co.,  169  111.  App.  410,  an 
unlicensed  hotel  runner,  while  acting  as  such  in  a  pub- 
lic street,  was  injured  by  the  negligence  of  the  defend- 
ant, and  it  was  held  that  the  fact  that  he  was  unli- 
censed did  not  preclude  a  recovery  by  him,  where  his 
violation  of  the  ordinance,  which  required  that  hotel 
runners  be  licensed,  did  not  cause  or  contribute  to  the 
injury  and  he  was  not  individually  offending  against 
defendant. 

In  Lawson  on  Presumptive  Evidence  (p.  93),  the 
author  states  the  rule  to  be  in  civil  cases  that  *'a  per- 
son who  is  shown  to  have  done  any  act  is  presumed  to 
have  done  it  innocently  and  honestly,  and  not  fraudu- 
lently, illegally  or  wickedly";  and  again  the  author 
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says  (p.  102) :  '*The  question  is  whether  A  has  com- 
mitted a  certain  act;  the  doing  of  the  acf  renders  A  li- 
able to  a  penalty;  that  A  has  done  an  act  involving  a 
penalty  will  not  be  presumed."  In  Munson  v.  Fenno, 
87  HI.  App.  655,  it  is  held  that  in  the  absence  of  proof 
to  the  contrary  a  license  to  act  will  always  be  pre- 
sumed. 

;  In  Joyce  on  Nuisances  (chapter  5,  sec.  60)  it  is  said: 
*  *  A  purpresture  is  to  be  disting^iished  from  a  nuisance, 
for  though  it  may  be  a  nuisance  it  is  not  necessarily 
one."  In  Smith  v.  McDowell,  148  HI.  51,  65,  it  is  said : 
**It  by  no  means  follows  that  every  obstruction  of  a 
street  is  a  purpresture,  or  illegal."  And  on  page  66 
the  court  states  that  **  extensions  of  signs  into  the 
street,"  not  interfering  with  the  public  use  of  the 
street  or  sidewalk,  are  not  to  be  regarded  as  nuisances. 

Under  the  pleadings  and  under  the  facts  in  evidence, 
and  in  view  of  the  foregoing  authorities,  we  are  of  the 
opinion  that  the  contention,  first  above  mentioned,  of 
counsel  for  defendant  is  without  merit. 

It  is  secondly  contended  by  counsel  for  defendant 
that,  even  though  plaintiff  had  a  right  to  be  where  he 
was  at  the  time  of  the  accident,  still,  defendant,  in  the 
exercise  of  ordinary  care,  was  only  required  to  so  place 
its  wires  that  they  would  be  reasonably  safe  for  per- 
sons using  the  street  in  the  usual  and  ordinary  way, 
viz.,  traveling  over  the  surface  thereof.  In  other 
words,  the  contention  is  that  the  defendant  was  not 
bound  to  anticipate  the  likelihood  of  injury  to  persons 
from  its  wires,  strung  as  they  were  in  a  public  street 
about  thirty  feet  above  the  surface  thereof,  though 
carrying  the  high  voltage  of  twelve  thousand  volts  and 
being  uninsulated  except  with  a  covering  to  protect  the 
wires  from  the  weather,  and  therefore  defendant  was 
not  guilty  of  negligence. 

We  cannot  agree  with  counsel.  There  was  evidence 
introduced  by  plaintiff  showing  that  wires  carrying 
such  a  high  voltage  in  public  streets  were  usually 
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placed  underground  in  insulated  casings,  yet  it  was 
electrically  practical,  though  expensive,  to  carry  them 
on  i)oles  above  ground  and  have  them  perfectly  insu- 
lated to  prevent  escape  of  the  current,  and  safe.  In 
Rowe  V.  Taylorville  Elec.  Co.,  213  El.  318,  plaintiff's 
intestate,  Albert  Rowe,'  was  employed  by  a  telephone 
company  in  the  city  of  Taylorville.  The  defendant 
electric  company  had  operated  an  electric  light  plant 
in  said  city  for  about  eight  years.  The  poles  of  the 
electric  company  were  twenty-five  feet  high.  Those 
of  the  telephone  company  were  thirty  feet  high  and 
were  set  on  the  same  side  of  the  street  as  those  of  the 
electric  company.  On  the  day  of  the  accident  Rowe  and 
other  employees  of  the  telephone  company  were  at  work 
stringing  wires  on  said  company 's  poles  in  the  street 
When  the  wires  of  the  electric  company  were  not  car- 
rying any  current  there  was  no  danger  in  working 
above  them,  but  when  the  current  was  turned  on  it  was 
dangerous.  Rowe  was  on  a  pole  of  the  telephone  com- 
pany about  twenty-five  feet  from  the  ground,  stretching 
a  wire,  when  it  came  in  conlact  with  a  parallel  un- 
insulated wire  of  the  electric  company  in  which  there 
was  a  high  current  of  electricity,  and  he  received  a 
shock,  fell  to  the  ground  and  was  killed.  It  had  been 
the  custom  of  the  electric  company  to  blow  its  whistle 
about  five  minutes  before  turning  on  the  current  to 
notify  its  employees.  Rowe  and  the  other  employees 
of  the  telephone  company  knew  of  the  danger  in  work- 
ing, and  had  no  intention  of  working,  when  the  current 
was  on,  and  they  were  watching  for  the  whistle,  but 
which  defendant  did  not  give  before  turning  on  the 
current.  On  the  trial,  at  the  conclusion  of  all  the  evi- 
dence, the  court  directed  the  jury  to  return  a  verdict  of 
not  guilty,  which  they  did,  and  judgment  was  entered 
in  favor  of  the  electric  company,  which  judgment  on 
appeal  was  aflSrmed,  and  upon  the  grounds  that  no  re- 
covery could  be  had  because  the  insulation  was  defect>- 
ive,  when  Bowe  knew  that  the  electric. wire  at  times 
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carried  a  deadly  current,  and  that  defendant  did  not 
owe  to  the  employees  of  the  telephone  company  the 
duty  to  warn  them  by  the  whistle  of  the  turning  on  of 
the  current.  Among  the  questions,  however,  submitted 
to  the  Supreme  Court  for  decision  was  the  question 
whether  the  condition  of  the  wires  of  the  electric  com- 
pany, as  to  insulation,  tended  to  prove  actionable  neg- 
ligence on  the  part  of  tbe  electric  company.  It  was 
contended  by  counsel  for  the  electric  company  (and 
substantially  the  same  contention  is  made  here  in  the 
instant  case)  that  the  duty  to  maintain  perfect  insu- 
lation did  not  extend  to  the  entire  system  of  wires,  but 
only  to  places  where  defendant  might  reasonably  an- 
ticipate that  persons  would  go  for  work,  pleasure  or 
business,  and  that  the  duty  did  not  extend  to  wires 
strung  twenty-five  feet  above  the  ground  simply  be- 
cause there  was  a  possibility  that  some  person  in  pur- 
suit of  his  own  business  would  bring  himself  in  contact 
with  the  wires.  But  the  court  held  to  the  contrarv, 
sa>^ng  (p.  322) : 

**  Electricity  is  a  silent,  deadly  and  instantaneous 
force,  and  one  who  uses  it  for  profit  is  bound  to  exer- 
cise care  corresponding  to  the  dangers  incident  to  its 
use.  One  duty  is  the  insulation  of  its  wires,  but  that 
duty  does  not  extend  to  the  entire  system.  No  duty  of 
that  kind  is  imposed  on  the  owner  on  his  own  premises 
as  to  trespassers  or  bare  licensees,  wiio  are  neither  in- 
vited upon  the  premises  nor  there  for  purposes  of  busi- 
ness with  the  owner.  *  *  *  But  the  streets  of  the 
city  were  not  the  private  premises  of  defendant.  The 
streets  belong  to  the  public,  and  the  public,  generally, 
have  a  right  to  use  them.  Asa  matter  of  fact,  the  de- 
fendant must  be  held  to  have  anticipated  that  the 'pub- 
lic would  use  the  streets  as  they  had  a  right  to  do,  and 
also  the  employees  of  the  telephone  company  would 
l)e  working  in  the  streets  in  the  business  of  that  com- 
l)any,  and  might  come  in  proximity  to  its  wires  in  at- 
tending to  their  duties.  The  defendant  was  not  an 
insurer  of  the  safety  of  the  public,  but  it  was  bound  to 
know  the  dangers  incident  to  the  use  of  the  streets  by 
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it  and  to  guard  against  such  dangers  by  the  exercise  of 
care  commensurate  with  them.  *  ♦  *  The  dutv  ex- 
tends  to  every  place  where  persons  have  a  right  to  be, 
whether  for  business,  convenience  or  pleasure.  The 
condition  of  the  electric  wire  as  to  insulation  tended  to 
prove  negligence  on  the  part  of  the  defendant  which 
would  give  rise  to  a  cause  of  action  for  an  injury  to 
one  not  aware  of  the  danger,  who  had  a  right  to  rely 
upon  the  wire  being  properly  insulated." 

In  the  instant  case  the  evidence  tended  to  show  that 
plaintiff  was  not  aware  of  the  danger  in  working  in 
close  proximity  to  defendant's  wires.  He  testified  that 
he  had  noticed  the  wires,  but  that  they  looked  like 
*' black,  common  telephone  wires,"  and  appeared  *'as 
though  they  had  insulation."  That  the  condition  of 
defendant's  wires  as  to  insulation  tended  to  prove 
negligence  on  its  part  is  also  supported  by  the  follow- 
ing cases:  Comwonnealth  Elcc,  Co.  t\  Melville, 
supra;  Braun  v.  Buffalo  Gen.  Elec.  Co.,  200  N.  Y,  484; 
Winegamer  v.  Edison  Light  (&  Power  Co.,  83  Kan.  67; 
Geismann  v.  Missouri-Edison  Elec.  Co.,  173  Mo.  654; 
Thomas  v.  Electrical  Co.,  54  W.  Va.  395;  McCrea  v. 
Beverly  Gas  £  Electric  Co.,  216  Mass.  495. 

Counsel  for  defendant  also  contend  that  the  court 
erred  in  modifying  two  instructions,  presented  by  de- 
fendant, by  striking  out  certain  words  contained  m 
said  instructions.  We  do  not  think  any  error  was  com- 
mitted in  this  regard.  In  our  opinion,  had  the  instruc- 
tions been  given  as  presented  they  would  have  tended 
to  mislead  the  jury;  as  modified  they  stated  the  law 
as  favorably  for  the  defendant  as  it  was  entitled  to. 

Counsel  for  defendant  further  contend  that  defend- 
ant is  not  liable  for  torts  arising  out  of  injuries  to  the 
person.  The  argument  is  (1)  that  defendant  is  en- 
gaged in  the  performance  of  a  governmental  function 
under  the  police  power,  or  (2)  that  defendant  is  a 
qxiOrSi  municipal  corporation  and  is  not  liable  for  torts 
unless  such  liability  is  expressly  imposed  upon  it  by 
statute.    A  sufficient  answer  to  this  is,  we  think,  that 
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defendant  is  a  municipal  corporation  {Sanitary  Dist. 
of  Chicago  v.  Martin,  173  111.  243,  247),  and  in  trans- 
porting and  selling  electrical  power  for  public  and 
private  use  is  to  be  regarded  as  a  private  company  and 
liable  for  its  negligent  and  wrongful  acts.  Sanitary 
Dist.  of  Chicago  v.  Hanberg,  226  111.  480,  484;  Village 
of  Palestine  v.  Siler,  225  111.  630,  636. 

For  the  reasons  indijcated  the  judgment  of  the  Su- 
perior Court  is  affirmed. 

Affirmed. 


Annette  Orosyenor,  Appellee^  v.  John  Orosyenor^  Ap- 
pellant. 

Gen.  No.  21,022.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiiTDBs,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed;    Opinion  filed  October  6,  1915. 


Statement  of  the  Case. 

Bill  for  divorce  by  Amiette  Grosvenor,  complainjEint, 
against  John  Grosvenor,  defendant,  in  the  Circuit 
Court  of  Cook  county,  on  the  ground  of  impotency  due 
to  masturbation.  From  a  decree  granting  complainant 
an  absolute  divorce,  defendant  appeals. 

Francis  Boebelli,  for  appellant 

Leo  B.  Lowenthal,  for  appellee. 

Mb.  P^smiNG  Justice  GamLEY  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Decision. 

1.  DiTOKCE,  $  15* — What  constitutes  impotency.  Under  Rev.  St. 
ch.  40,  sec.  1  ( J.  ft  A.  H  4215) ,  proyiding  that  it  shall  be  a  cause  for  di- 
vorce if  either  party  to  a  marriage  shall  be  at  the  time  thereof  and 
shall  continue  to  be  "naturally  impotent,"  "naturally"  means  "in- 
curably," and  "naturally  impotent,"  as  used  in  the  statute,  means 
impotent  or  incapable  in  the  matter  of  performing  coition  with  the 
other  sex  as  nature  prompts,  and  incurably  so. 

2.  Divorce,  $  50* — when  burden  of  proving  impotency  on  com^ 
plainanU  In  a  bill  for  divorce  on  the  ground  of  impotency,  the  bur- 
den is  on  complainant  to  prove  the  existence  of  the  defect  at  the 
time  of  marriage,  and  that  it  is  incurable. 

3.  Divorce,  %  15* — when  impotency  ground.  In  a  bill  by  a  wife 
for  divorce,  wherein  it  is  alleged  that  the  husband  is  impotent  by 
reason  of  masturbation,  such  action  is  maintainable  on  the  ground 
of  impotency  where  it  appears  that  the  husband  will  not  so  con- 
trol himself  as  to  make  it  possible  to  determine  whether  his  disor- 
der is  curable. 

4.  Divorce,  |  45* — when  evidence  sufficient  to  support  decree. 
In  a  bill  for  divorce  on  the  ground  of  impotency  due  to  masturba- 
tion, rendering  defendant  incapable  of  the  act  of  coition,  where  the 
evidence  as  to  such  impotency  was  conflicting,  evidence  TteZd,  suffi- 
cient to  support  a  decree  in  favor  of  complainant  for  an  absolute 
divorce,  for  the  reason  that  the  decree  was  not  manifestly  against 
the  weight  of  the  evidence. 

5.  Divorce,  §  43* — when  admission  as  to  impotency  admissible. 
In  a  bill  for  divorce  on  the  ground  of  impotency,  an  admission  of 
defendant  of  the  fact  of  impotency  may  be  admitted  as  evidence  of 
such  fact  if  the  court  is  satisfied  that  it  was  made  in  sincerity  and 
without  fraud  or  collusion. 

6.  Triai^  %  68* — when  offer  of  defendant  for  examination  by 
court's  experts  properly  refused.  Where  in  a  bill  for  divorce  on  the 
ground  of  impotency,  and  after  both  parties  had  rested,  defend- 
ant offered  himself  for  medical  examination  by  competent  and 
disinterested  physicians  to  be  appointed  by  the  court,  as  to  the  fact 
of  his  impotency,  held  on  all  the  evidence  not  reversible  error  to 
refuse  to  follow  the  suggestion. 

7.  Divorce,  $  16* — when  delay  in  suing  not  defense.  The  fact 
that  a  bill  for  divorce  on  the  ground  of  impotency  existing  at  the 
time  of  the  marriage  was  not  filed  until  eight  years  after  marriage 
is  not  of  itself  sufficient  to  preclude  complainant  from  obtaining  a  di- 
vorce, but  merely  a  fact  to  be  considered  by  the  court  in  connection 
with  all  the  other  evidence. 

*8ee  IlllnoU  NotM  Dicett,  YoU.  XI  to  XV,  aatt  CumnlAttTO  Qaartorly,  ■am* 
topi«  ftnd  Mcttoii  number. 
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Barth.  ft  Roes.  B.  6  M.  Co.  v.  S.  S.  T.  ft  S.  Bk.,  194  IlL  App.  654. 


Bartholomae  &  Roesing  Brewing  and  Malting  Company^ 
Appellant,  y.  South  Side  Trust  and  Sayings  Bank, 
Appellee. 

Gen,  No.  19,015.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
Pbindiville,  Judge,  presiding.  Heard  in  the  Branch  At>pellate  Court 
at  the  October  term,  1913.  Reversed  and  judgment  here  with  find- 
ing of  fact.  Opinion  filed  October  5,  1915.  Rehearing  denied  Octo- 
ber 14,  1915.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 


Statement  of  the  Case. 

Action  by  the  Bartholomae  &  Roesing  Brewing  and 
Malting  Company,  a  corporation,  plaintiff,  against  the 
South  Side  Trust  &  Savings  Bank,  a  corporation,  de- 
fendant, in  the  Municipal  Court  of  Chicago,  to  recover 
the  amount  due  on  a  check  of  $1,311.79,  drawn  by  de- 
fendant to  the  order  of  plaintiff,  on  which  payment 
was  refused.  Defendant  claimed  to  set  off  the  amount 
of  a  check  for  $500  drawn  by  plaintiff  to  the  order  of 
one  who  indorsed  to  defendant,  which  paid  the  amount 
of  it  to  such  payee,  who  was  a  depositor  in  defendant's 
bank.  From  a  judgment  for  plaintiff,  but  allowing  de- 
fendant's set-off,  plaintiff  appeals. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
John  C.  Slade  and  George  A.  Kelly,  of  counsel. 

Knapp  &  Campbell,  for  appellee;  Charles  P. 
Schwartz,  of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  t^e 
court. 


•         
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Abstract  of  the  Decision. 

1.  Payment,  §  6* — u^hen  note  operates  as.  A  note  accepted  as 
payment  operates  as  a  satisfaction  of  the  pre-existing  debt  for  which 
it  is  given. 

2.  Payment,  §  6* — when  evidence  sufficient  to  show.  In  an  action 
to  recover  on  an  Unpaid  check,  made  by  defendant  payable  to  the 
order  of  plaintift,  where  defendant  sought  to  set  oft  the  amount  of 
an  udpaid  check  made  by  plaintift  payable  to  the  order  of  a  third 
person,  who  deposited  it  in  defendant's  bank,  and  received  from  de- 
fendant the  amount  thereof,  and  where  parties  stipulated  that  cer- 
tain funds  standing  to  the  credit  of  the  payee  in  said  bank  had  been 
applied  "in  part  payment"  of  the  check  sought  to  be  set  oft,  and  that 
certain  notes  were  received  by  defendant  "in  payment  of  the  bal- 
ance'* of  the  amount  due  on  said  check,  a  judgment  allowing  the 
set-oft  held  erroneous,  for  the  reason  that  it  must  be  inferred  from 
the  language  of  the  stipulation  that  sucli  application  of  funds  and 
such  notes  were  received  by  defendant  in  payment  of  the  liability  on 
the  check  sought  to  be  set  oft. 


South  Side  State  Bank,  Defendant  in  Error,  t.  Fox 
Biver  Distilling  Company,  Plaintilf  in  Error. 

Gen.  No.  20,054.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon;  Joseph  S.  La 
Buy.  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1914.  Reversed  with  finding  of  fact.  Opinion  filed 
October  5,  1915. 

Statement  of  the  Case. 

Action  by  the  South  Side  State  Bank,  a  corporation, 
against  the  Fox  River  Distilling  Company,  a  corpora- 
tion, defendant,  in  the  Municipal  Court  of  Chicago,  to 
recover  on  a  promissory  note  given  by  the  Lavigne 
Company  to  M.  F.  Curtis,  indorsed  by  defendant  and 
discounted  by  plaintiff. 

*s<>e  IIIinul»  NoteH  Dlicetit,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
toplo  and  section  number. 
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The  evidence  shows  that  the  Lavigne  Company  pur- 
chased property  of  said  Curtis,  giving  him  the  note  in 
question  as  part  of  the  purchase  money ;  that  Harry 
Lavigne,  its  president,  met  Curtis  at  plaintiff^s  bank 
and  had  an  interview  with  its  president  as  to  discount- 
ing the  note ;  that  the  latter  required  an  indbrser,  and 
thereupon  Lavigne  went  to  the  president  of  the  de- 
fendant company,  who  indorsed  the  note  in  the  name  of 
the  corporation  by  himself  as  president.  The  indorse- 
ment appeared  above  that  of  Curtis.  In  that  form  La- 
vigne returned  it  to  the  bank  shortly  afterwards  and 
the  latter  discounted  the  note. 

To  reverse  a  judgment  for  plaintiff  for  $103.90,  de- 
fendant prosecutes  this  writ  of  error. 

IsADOKE  S.  Blumenthal,  for  plaintiff  in  error; 
Maurice  Alschuleb,  of  counsel. 

Lyman  M.  Paine,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court.  ' 

Abstract  of  the  Decision. 

1.  CoRPOBATiONB,  {  454* — When  signature  that  of  corporatioit. 
An  Indorsement  of  commercial  paper  in  the  name  of  a  corporation 
by  its  president  is  prima  facie  the  signature  of  the  corporation. 

2.  Bills  and  notes,  §  249* — when  holder  charged  uHth  notice 
that  indorser  is  corporation.  Where  commercial  paper  when  present- 
ed for  discount  bears  an  Indorsement  which  prima  facie  is  the  sig- 
nature of  a  corporation,  the  indorsee  for  discount  is  charged  with 
notice  that  the  indorser  is  a  corporation. 

3.  Bills  and  notes,  §  249* — ichen  holder  charged  with  notice  of 
accommodation  indorsement.  Where  commercial  paper,  both  when 
presented  for  discount  and  when  discounted,  is  in  the  possession 
of  the  maker  or  payee,  the  Indorser  for  discount  is  charged  with  no- 
tice that  an  indorsement  not  appearing  thereon  when  presented  for 
discount  but  appearing  when  discounted  was  for  accommodation 
only,  especially  where  there  is  evidence  that  such  indorsement  was 


*8^«  lUlnols  Notes  Diire«t.  Vols.  XI  to  XV,  and  CamnlatlTo  Quarterly, 
topic  and  section  aamber. 
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procured  for  the  express  purpose  of  Inducing  the  acceptance  of  such 
paper  for  discount 

4.  CoBPOBATiONB,  fi  457* — whsfi  holder  of  note  on  which  corpora^ 
tion  accommodation  indoraer  charged  idth  notice.  A  bank  accept- 
ing for  discount  commercial  paper  bearing  the  Indorsement  of  a  com- 
mercial corporation,  under  circumstances  charging  such  discounting 
bank  with  notice  that  such  Indorsement  was  for  accommodation 
merely,  is  also  charged  with  ijiotlce  that  such  Indorsement  of  such 
corporation  Is  ultra  vires  as  being  an  act  not  within  the  scope  of  the 
ordinary  business  of  such  corporation. 


South  Side  State  Bank,  Defendant  In  Error,  t.  Fox 
Rlyer  Distilling  Company,  Plaintiff  in  Error. 

Gen.  No.  20,334.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fred  C.  Hill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1914.    Reversed  with  finding  of  fact.    Opinion  filed  October  6, 

1915. 


Statement  of  the  Case. 

Action  by  the  South  Side  State  Bank,  a  corporation, 
plaintiff,  against  the  Fox  River  Distilling  Company,  a 
corporation,  defendant,  in  the  Municipal  Court  of  Chi- 
cas^o,  to  recover  on  the  second  of  a  series  of  seven  notes. 
The  facts  in  this  case  are  the  same  as  in  that  of  South 
Side  State  Bank  v.  Fox  River  Distilling  Co.  Gen.  No. 
20,054,  ante,  p.  655,  except  that  such  facts  are  stated 
more  in  detail,  but  which  are  not  materially  different. 
The  same  judgment  was  rendered  below  as  in  that 
case,  the  same  questions  presented  for  review,  and 
the  same  decision  made  and  judgment  rendered  by  the 
A])pellate  Court. 

*gee  Illinois  Notes  DlvMt,  Vols.  XI  to  XT,  and  CnmiiUtiTO  Qonrtorly* 
topic  and  loctloii  namber. 
Vol  CXCIV  42. 
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IsADOEB    S.    Blumenthal,    foF   plaintiflf   in   error; 
Maurice  Alsohuler,  of  counsel. 

Lyman  M.  Paine,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 


South  Side  State  Bank,  Defendant  in  Error,  t.  Fox 
River  Distilling  Company,  Plaintiff  in  Error. 

Gen.  No.  20,179.     (Not  to  he  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbed  C.  Hill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1914.  Reversed  with  finding  of  fact.  Opinion  filed  October  5, 
1916. 


Statement  of  the  Case. 

Action  by  the  South  Side  State  Bank,  a  corporation, 
plaintiflf,  against  the  Fox  River  Distilling  Company,  a 
corporation,  defendant,  in  the  Municipal  Court  of  Chi- 
cago, to  recover  on  the  third  of  a  series  of  seven  notes. 
The  facts  in  this  case  are  the  same  as  in  the  case  of 
South  Side  State  Bank  v.  Fox  River  Distilling  Co. 
Gen.  No.  20,224,  ante,  p.  657.  The  same  judgment  was 
rendered  below  as  in  that  case,  the  same  questions 
presented  for  review,  the  same  decision  made  and  judg- 
ment rendered  by  the  Appellate  Court. 

IsADORE  S.  Blumenthal,  for  plaintiflf  in  error; 
Maurice  Alschuler,  of  counsel. 

Lyman  M.  Paine,  for  defendant  in  error. 
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Mb.  Justice  Babkes  delivered  the  opinion  of  the 
court. 


y 


South  Side  State  Bank,  Defendant  In  Error,  t.  Fox 
Blver  Distilling  Company,  Plaintiff  in  Error. 

Gen.  No.  20,559.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fred  C.  Hill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1914.  Reversed  with  finding  of  fact  Opinion  filed 
October  5,  1915. 

Statement  of  the  Case. 

Action  by  the  South  Side  State  Bank,  a  corporation, 
plaintiff,  against  the  Fox  River  Distilling  Company,  a 
corporation,  defendant,  in  the  Municipal  Court  of  Chi- 
cago to  recover  on  the  fourth  of  a  series  of  seven  notes. 
Tlie  facts  in  this  case  are  the  same  as  in  South  Side 
State  Bank  v.  Fox  River  Distillifig  Co.  Gen.  No.  20,224, 
ante,  p.  657.  The  same  judgment  was  rendered  below 
as  in  that  case,  the  same  questions  presented  for  re- 
view, the  same  decision  made  and  the  same  judgment 
rendered  by  the  Appellate  Court 

IsADORE  S.  Blumenthal,  foT  plaintiff  in  error; 
Maurice  Alschuler,  of  counsel. 

Lyman  M.  Paine,  for  defendant  in  error. 

Mr.  Justice  Babnes  delivered  the  opinion  of  the 
court. 
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South  Side  State  Bank,  Defendant  in  Error,  t.  Fox 
Blyer  Distilling  Company,  Plaintiff  in  Error. 

Gen.  No.  30,560.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Faii)  C.  Hill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1914.  Reversed  with  finding  of  fact.  Opinion  filed  October  5, 
1915. 


Statement  of  the  Case. 

Action  by  the  South  Side  State  Bank,  a  corporation, 
plaintiff,  against  the  Fox  Eiver  Distilling  Company,  a 
corporation,  defendant,  in  the  Municipal  Court  of  Chi- 
cago, to  recover  on  the  fifth  of  a  series  of  seven  notes. 
The  facts  in  this  case  are  the  same  as  in  the  case  of 
South  Side  State  Bank  v.  Fox  River  Distilling  Co. 
Gen.  No.  20,224,  ante,  p.  657.  The  same  judgment  was 
rendered  below  as  in  that  case,  the  same  questions  pre- 
sented for  review,  and  the  same  decision  made  and 
judgment  rendered  by  the  Appellate  Court., 

IsADORE  S.  Blumenthal,  for  plaintiff  in  error; 
Maubicb  Alschuleb,  of  counsel.  • 

Lyman  M.  Paine,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 
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South  Side  State  Bank,  Defendant  In  Error,  y.  Fox 
Biyer  Distilling  Company,  Plaintiff  in  Error. 

Oen.  No.  30,561.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbed  C.  Hill,^ 
Judge,  presiding.     Heard  in  the  Branch   Appellate  Court  at  the 
March  term,  1914.    Reversed  with  finding  of  fact    Opinion  filed  Oc- 
tober 5,  1915. 

Statement  of  the  Case. 

Action  by  the  South  Side  State  Bank,  a  corporation, 
plaintiff,  against  the  Fox  River  Distilling  Company,  a 
corporation,  defendant,  in  the  Municipal  Court  of  Chi- 
cago, to  recover  on  the  sixth  of  a  series  of  seven  notes. 
The  facts*  in  this  case  are  the  same  as  in  South  Side 
State  Bank  v.  Fox  River  Distilling  Co.  Gen.  No.  20,224, 
ante,  p.  657.  The  same  judgment  was  rendered  below, 
the  same  questions  presented  for  review,  and  the  same 
decision  made  and  judgment  rendered  in  the  Appel- 
late Court. 

IsADORB  S.  Blumenthal,  for  plaintiff  in  error; 
Maubice  Alschuleb,  of  counsel. 

Lyman  M.  Paine,  for  defendant  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 


662  Appellate  Courts  of  Illinois. 

South  Side  SUte  Bk.  v.  Fox  River  DifltilUng  Ck>.,  194  III  App.  662. 


South  Side  'State  Bank,  Defendant  in  Error,  y.  Fox 
Biver  Distilling  Company,  Plaintiff  in  Error. 

Oen.  No.  20,680.     (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Pan)  C.  Hill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1914.  Reyeraed  with  finding  of  fact  Opinion  filed 
October  5,  1915. 

Statement  of  the  Case. 

Action  by  the  South  Side  State  Bank,  a  corporation, 
plaintiff,  against  the  Fox  River  Distilling  Company,  a 
corporation,  defendant,  in  the  Municipal  Court  of  Chi- 
cago, to  recover  on  the  seventh  of  a  series  of  seven 
notes.  The  facts  in  this  case  are  the  same  as  in  South 
Side  State  Bank  v.  Fox  River  Distilling  Co.  Gen.  No. 
20,224,  ante,  p.  657.  The  same  judgment  was  rendered 
below  as  in  that  case,  the  same  questions  presented  for 
review,  and  the  same  decision  made  and  judgment  ren- 
dered by  the  Appellate  Court. 

IsADORB  S.  Blumenthal,  for  plaintiff  in  error; 
Maurice  Alschuler,  of  counsel. 

Lyman  M.  Paine,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 
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Hesch  y.  Dennis  et  al.,  194  111.  App.  663. 


Gust  F.  Hesch,  Plaintiff  in  Error,  t.  Charles  J.  Dennis 
and  James  Bakakos,  Defendants  in  Error. 

Gen.  No.  20,372.     (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S.  La 
But,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1914.  Reversed  with  finding  of  fact.  Opinion  filed 
October  5,  1915. 

Statement  of  the  Case. 

Action  by  Gust  F.  Hesch,  plaintiff,  against  Charles 
J.  Dennis  and  James  Bakakos,  defendants,  in  the  Mu- 
nicipal Court  of  Chicago,  to  recover  on  a  promissory 
note  made  by  defendants  payable  to  the  order  of  plain- 
tiff, and  given  as  part  payment  on  a  contract  for  the 
sale  of  a  leasehold  interest  in  and  the  equipment  of  a 
theater.  To  reverse  a  judgment  for  defendants,  plain- 
tiff prosecutes  this  writ  of  error. 

Lester  E.  Lee  and  Charles  L.  Swanson,  for  plain- 
tiff in  error. 

Miles  J.  Devine  and  John  J.  Devine,  for  defendants 
in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeislon. 

1.  Bills  and  notes,  S  56* — when  expression  of  opinion  not  mis- 
representation. In  an  action  to  recover  on  a  promissory  note,  ab- 
solute on  its  face  and  given  as  part  of  the  purchase  price  of  the  lease- 
hold interest  in  and  the  equipment  of  a  theater  under  an  agreement 
providing  that  such  theater  building  should  "conform  with  regula- 
tions of  Building  and  Health  pepartments,"  where  the  affidavit  of 
defense  alleged  that  the  building  ''did  not  conform  to  the  city  or- 
dinances relating  to  ventilation;  that  plaintiff  knew  and  fraudu- 
lently concealed  the  fact  from  defendants  and  induced  them  to  sign 


*S«e  IlMnoto  Notes  DIgeiit,  Vols.  XI  to  XV.  and  Cnmnlatlire  Quarterly, 
topic  and  section  number. 
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Hesch  ▼.  DenniB  et  al.,  194  111.  App.  668. 

the  note  by  misrepresentation  and  fraud,"  held  that  the  matter 
charged  as  misrepresentation  amounted  to  no  more  than  an  expres- 
sion of  opinion  as  to  a  matter  within  the  knowledge  of  both  parties 
equally,  or  a  matter  as  to  which  defendants  were  put  on  inquiry,  it 
appearing  that  neither  in  the  agreement  nor  In  the  bill  of  sale  con- 
veying plaintiff's  leasehold  Interest  did  plaintiff  vouch  or  warrant 
ail  to  the  conformity  of  such  building  with  such  ordinances  and  reg- 
ulations. 

2.  Bills  and  notes,  §  56* — when  failure  of  consideration  not  de- 
fense. In  an  action  to  recover  on  a  promissory  note  given  as  part  of 
the  purchase  price  of  a  leasehold  interest  in  and  equipment  of  a 
theater,  where  defendants  retained  possession  and  made  no  attempt 
to  rescind,  a  Judgment  for  defendants  held  erroneous,  there  being  no 
evidence  of  fraud  or  failure  of  consideration,  or  of  a  subsequent 
valid  agreement,  and  evidence  to  vary  the  terms  of  the  note  being 
incompetent. 

3.  Bills  and  notes,  fi  431* — when  evidence  of  contemporaneous 
agreement  inadmissible.  The  maker  of  a  promissory  note  cannot 
defend  against  it  by  showing  an  oral  contemporaneous  agreement 
which  makes  tlye  note  payable  on  a  contingency,  for  the  reason  that 
0uch  evidence  is  incompetent  as  tending  to  vary  the  terms  of  a  note 
absolute  On  its  face. 

4.  Bills  and  notes,  §  327* — when  agreement  to  cancel  invalid. 
An  agreement  by  the  payee  named  in  a  promissory  note  to  cancel  the 
note  is  invalid  where  it  appears  that  such  agreement  was  made  after 
the  making  of  the  note,  and  where  it  does  not  appear  that  there  was 
a  consideration  for  such  agreement. 

5.  BiLi^  AND  NOTES,  §  90* — When  interest  begins  to  run.  The 
legal  construction  of  a  promissory  note  payable  thirty  days  after 

date,  "with  interest  at  the  rate  of  1%  per  annum,  after  " 

is  that  such  note  draws  interest  from  and  after  thirty  days  from 
its  date. 

6.  CoNTBAGTS,  §  238* — whcn  condition  waived.  In  an  agreement 
whereby  plaintiff  agreed  tP  transfer  to  defendants  a  leasehold  in- 
terest in  and  equipment  of  a  theater,  which  agreement  contained  a 
clause  providing  that  full  performance  should  be  made  "when  the 
papers  were  drawn  if  found  to  conform"  to  certain  regulations  "on 
or  before  thirty  days"  after  the  date  of  the  agreement,  where  defend- 
ants accepted  a  bill  of  sale  of  such  property  and  took  possession 
nine  days  after  the  date  of  such  agreement,  held  that  defendants 
waived  the  provision  quoted  by  accepting  such  bill  of  sale  and 
taking  possession,  and  cannot  complain  that  no  more  time  was  tak- 
en to  ascertain  whether  such  building  was  as  provided  In  the  agree- 
ment, although  the  provision  quoted  was  ambiguous. 


*See  minolB  Not«B  Digest,  Vols.  XI  to  XV,  and  Camnlallvo  Qiiartarly, 
topic  and  section  number. 
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ACCORD  AND  SATISFACTION. 
Evidence-^When  shown,    p.  449. 

ACCOUNTING. 
Corporations — ^when  stockholder  entitled  to.    p.  364. 
Interest — ^when  recoverable  in  action  by  stockholder,    p.  364. 

ACKNOWLEDGMENT. 
Chattel  mortgage — when  void  as  against  third  person,    p.  630. 
who  must  make.    p.  530. 

ACTIONS  AND  DEF£2NSES. 
Condemnation  judgment — when  action  ex  delicto  not  maintainable 

for  failure  to  pay.    p.  592. 
Continuing  nuisance — what  constitutes,     p.  262. 
Jllegal  or  immoral  acts — ^when  cannot  form  basis  of  cause  of  action. 

p.  52. 

» 

ANIMALS. 
Agistment  contract — when  established,    p.  66. 

who  has  burden  of  justifying  loss  under,    p.  66. 

Runatoay  horse — when  negligence  not  presumed,    p.  468. 

APPEALS  AND  ERRORS. 
Amendments — when  failure  to  file  waived,     p.  627. 
Argument  of  counsel — ^when  ground  for  reversal,    p.  590. 
Bill  of  exceptions — what  is  purpose  of  Section  81  of  the  Practice 

Act.     p.  441. 

when  essential  to  review,    pp.  96,  103. 

when  essential  to  review  on  referred  case.     p.  103. 

when  essential  to  review  weight  of  evidence,    p.  103, 

when  must  be  filed,    p.  441. 

when  showing  necessary  to  permit  signing  of  by  another  Judge. 

p}  441. 

when  signing  of  by  another  Judge  unauthorized,    p.  441. 

Chancery — what  not  presumed   on  appeal,     p.  38. 

Codefendant — when  cannot  assign  error,    p.  289. 

Conflicting  evidence — when  Judgment  on,  not  disturbed,    pp.  68,  71, 

146,  151,  156. 
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Contempt — when  finding  is  presumed  supported,     p.  521. 

Costs — when  cost  of  additional  abstract  may  be  taxed,     p.  191. 

who  may  object  to  allowance  of.     p.  364. 

Cro««-error«— when  must  be  assigned,     p.  111. 

Cure  of  error — when  affected   by   admission   of  evidence  without 

objection,    p.  11. 
Decree — what  essential  to  sustain,     p.  38. 

what  presumed  in  support  of.     p.  277. 

Dismissal — when  setting  aside  presumed  proper,    p.  17. 
Errors — necessity  for  preserving,    p.  66. 

when  considered  waived,    pp.  66,  115. 

when  not  considered,    p.  1. 

when  not  waived,    p.  364. 

Evidence — when  court  presumed  to  have  considered  only  compe- 
tent,   p.  85. 

when  error  in  admitting  cured,     p.  574. 

when  not  presumed  sufficient  to  sustain  Judgment,    p.  38. 

when  presumed  to  sustain  Judgment,    p.  336. 

when  sufficiency  of  not  considered,    p.  319. 

when  verdict  not  disturbed  as  against  weight  of.     p.  17. 

Exceptions — when  do  not  preserve  themselves,    p.  96. 

when  must  be  taken,    p.  96. 

when  necessary  to  referee's  report,    p.  104. 

when  record  amended  to  show.    p.  96. 

Excessive  damages — what  essential   to  reversal   for.     p.   544. 
Findings — when  not  disturbed,     pp.  357,  417. 

when  presumption  in  favor  of.     p.  85. 

Harmless  error — when  admission  of  evidence  is.     pp.  1,  11,  483, 

574. 
when  denial  of  excessive  number  of  requested  instructions  is. 

p.  1.      , 

when  evidence  of  experiments  is,     p.  574. 

when  exclusion  of  evidence  Is.     pp.  87,  193. 

when  improper  argument  Is.    p.  68. 

when  instructions  are.    pp.  1,  260,  262,  273,  296,  471,  480. 

when  repetition  of  objectionable  question  is.    p.  7L 

when  technical  errors  are.    p.  1. 

when  unresponsive  answer  is.     p.  146. 

Inadequacy  of  recovery — when  defeated  party  cannot  complain  of. 

p.  444. 
Invited  error — what  is.    p.  306. 
Judgment — what  presumed  in  favor  of.    p.  66. 
when  Appellate  Court  may  amend,    p.  218. 

when  not  disturbed,     p.  273. 

Limitation  of  actions — expiration  of  statute  pending  appeal  as  pre- 
cluding new  suit  after  reversal  without  remand,    p.  462. 
Matters  reviewable — what  are.     p.  574. 
Objections  made  in  trial  court — when  appellant  limited  to.    p.  11. 
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Ordinances — when  acquittal  of  defendant  not  open  to  review,    p.  305. 
Presumptions — what  not  presumed,    p.  38. 

what  presumed  In  favor  of  Judgment    p.  66. 

when  only  competent  evidence  presumed  considered,     p.  115. 

when  regularity  of  proceedings  presumed,     p.  305. 

when  setting  aside  dismissal  proper,    p.  17. 

Questions  of  fact — when  findings  of  jury  not  disturbed,    p.  511. 
Record — what  must  show.     p.  525. 

when  bill  of  particulars  not  part  of.     p.  336. 

Remand — duty  of  trial  court  to  follow  opinion  on.    p.  475. 

when  question  is  for  Jury  under  opinion  of  Appellate  Court 

on.     p.  475. 
Reply  brief — when  question  first  raised  in,  not  considered,    p.  11. 
Reversal — when  appellee's  failure  to  file  brief  ground  for.     p.  203. 
Reversal  on  merits — when  cause  not  remanded,     p.  449. 
Statement  of  claim — when  cured  by  finding  and  Judgment,    p.  336. 
Trustee — when  Appellate  Court  has  Jurisdiction  over.     p.  268, 
Verdict — when   defeated   party   may   not  complain   of  Inadequacy. 

p.  294. 
when   reversed  as  including  improper   element  of  damages. 

p.  532. 

APPEARANCE. 
Jurisdiction — when  confers,     p.  507. 
Jurisdiction  over  person — ^when  waived,     p.  277. 

ASSIGNMENTS. 
Contr<icts — when  assignable,     p.  571. 

Wages — when  discharge  in  bankruptcy  bars  recovery,    p.  440. 
when  void  as  to.    p.  440. 

ASSUMPSIT. 
Common  counts — recovery  under  on  completion  of  contract,    p.  299. 
Evidence — when  sustains  recovery,     p.  333. 
Money  loaned — sufficiency  of  evidence,    p^  196. 
Money  wrongfully  obtained — when  cannot  be  recovered  from  an- 
other,   p.  255. 

ATTACHMENT. 
Wrongful — when  award  of  damages  sustained,    p.  352. 
when  damages  awarded  covering  attorney's  fees.    p.  352. 

ATTORNEYS. 
City  attorney — when  must  be  licensed,    p.  62. 
Fees — when  not  excessive,     p.  232. 

when  not  excessive  in  proceeding  to  construe  will.     p.  153, 

when  not  excessive  in  separate  maintenance,     p.  144. 
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Forbidden  actB — ^when  invalid.    ^.  62. 

Lien  Act — ^how  construed  as  to  liability,    pi  600. 

when  action  under,  not  affected  by  place  of  injury,    p.  600. 

when  allowance  of  interest  erroneous,     p.  500. 

when  complied  with  as  to  notice,     p.  500. 

Relation — when  not  antagonistic,     p.  496. 

Unlicensed — when  cannot  recover  salary  as  city  attorney,    p.  62. 

AUTOMOBILES  AND'  GARAGES. 
Excessive  speed — when  finding  as  to  sustained,    p.  29. 
Frightening  horse — when  liable  for.     p.  29. 

Intention  to  turn — wheiV  finding  as  to  warning  sustained,     p.  432. 
Necessaries — when  not.     p.  509. 
Royalties — when  accruing  after  cancellation  of  license  recoverable. 

p.  314. 
Turning  comers — how  "rule  of  road"  determined  in  Chicago,    p.  432. 
when  "rule  of  the  road"  followed,    p.  432. 

V 

BAILMENTS. 
Agistment  contract — ^when  established,     p.  66. 
who  has  burden  of  ji^stifying  loss  under,    p.  66. 

BANKRUPTCY. 
Assignment  of  wages — when  discharge  bars  recovery  on.    p.  440. 
Conditional  sale — when  vendor  entitled   to   possession  as  against 

trustee,     p.  159.  ^ 

Trustee — when  entitled  to  possession  as  against  conditional  vendor. 

p.  159. 

BANKS   AND  BANKING. 
Checks — who  has  burden  of  proving   failure  of  consideration   in 

action  by  escrow  on  check,    p.  339. 
Escrow — what  unnecessary  to  prove  in  action  on  check,    p.  339. 
Overdraft — what  evidence  admissible  on  claim  of.     p.  273. 
what  evidence  admissible  to  rebut  claim  of.    p.  273. 

BONDS. 
Canceled — ^when  not  considered  as.     p.  175. 

BRIDGES. 
Obstructing  stream — ^liability  of  railroad,    p.  11. 

BROKERS. 
Commission — ^right  to  recover  where  owner  makes  unenforceable 
contract  of  sale  with  another,     p.  444. 

when  contract  of  pay  implied,     p.  522. 

when  defect  in  title  does  not  deprive  broker  of.    p.  806. 
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when  not  entitled  to.     p.  343. 

when  own^r  not  estopped  to  deny  liability  for.    p.  343. 

when  variance  shown  in  action  for.    p.  343. 


License — what  law  governs,    p.  522. 

when  necessary,     p.  522. 

BUILDING  AND  CONSTRUCTION  CONTRACTS. 
Non-compliance — sufficiency  of  evidence,    p.  203. 

when  instruction  erroneous,     p.  203, 

Presentation  of  city  inspection  certificate — when  condition  precedent 
to  recovery  for  plumbing,     p.  299. 

when  excused,    p.  299. 

when  failure  bars  recovery,    p.  299. 

when  prevention  of  inspection  cannot  be  shown,    p.  299. 

BUILDING  AND  LOAN  ASSOCIATIONS. 
Assignment  of  stock — when  evidence  insufficient  to  show  notice. 

p.  224. 
Notice — when  act  of  director  in  own  behalf  constitutes,    p.  224. 
Shares — when  association  liable  to  unrecorded  holder  as  security. 

p.  224. 
Statute  of  frauds — when  not  a  defense  in  action  based  partly  upon 

by-laws,  rules  and  regulations  of  association,    p.  171. 
Ultra  vires — when  contract  not.    p.  171. 

BULK   SALES  LAW. 
Purchaser  in  violation  of — when  liable  to  personal  judgment,    p.  149. 

CARRIERS 

Alighting — ^what  is  duty  to  passengers  alighting  at  other  than 
customary  stopping  place,    p.  193. 

when  instruction  on  duty  to,  correct,    p.  87. 

when  passenger  not  negligent  in.     p.  193. 

Baggage — right  of  commercial  traveler  to  sue  for  loss  of  employ- 
er's,   p.  354. 

what  Is  liability  for.     p.  354. 

what  is  liability  for  loss  of,  where  not  promptly  called  for. 

p.  354. 

what  is  reasonable  time  to  claim,    p.  354. 

when  evidence  shows  delivery  and  acceptance,     p.  354. 

when  liability  as  insurer  terminated,     p.  354. 

Bill  of  lading — what  is  effect  of.    p.  562. 

when  limitations  in,  control,    p.  481. 

Boarding    car — when    evidence    sustains    finding   of    injury    while. 

p.  87. 
Boarding  passenger — when  instruction  as  to  duty  to,  correct,    p.  85. 
Cold   weather — what  is  duty   of   carrier  as   to   fruit   shipped   in. 

p.  358. 
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Connecting — what  Ib  relation  of  initial  carrier  to.     p.  354. 

Food — when  duty  to  fumieh  wholesome,  implied  from  ticket    p.  480. 

Freezing  of  goods — what  does  not  overcome  prima  facie  case.    p.  358. 

when  evidence  shows  negligence,    p.  358. 

when  shipper  not  negligent  in  shipping  fruit  in  cold  weather. 

p.  358.  • 

Freight  charges — ^what  evidence  admissible  in  action  for.     p.  146. 

when  instructions  not  erroneous  in  action  for.     p.  146. 

who  has  burden  of  proving  in  action  for.    p.  146. 

Instructions — when   correct  as   to   duty   to  boarding  or  alighting 

passengers,    p.  87. 

when  correct  on  duty  to  stop  to  take  on  passengers,    p.  87. 

Live  stock — what  limitation  of  liability  may  be  entered  into.    p.  562. 
Loss — when  evidence  as  to  value  admissible,    p.  627. 

when  evidence  sufficient  in  action  for.    p.  627. 

Notice  of  arrival  of  goods — when  sent  in  apt  time.    p.  481. 
Passengers — what  is  nature  of  duty  to.    p.  193. 

Prospectus — ^when  not  part  of  contract  with  passenger,    p.  480. 
Sale  of  goods — how  proceeds  applied,    p.  481. 
when  proper,    p.  481. 

CHANCERY. 
Bill  of  review — when  defective  for  want  of  parties,    p.  268. 

when  may  be  filed  without  leave,    p;  268. 

when   lack   of   personal  service   in   original  suit   immaterial. 

p.  268. 
Demurrer — when  waived  by  agreement,     p.  268. 
Failure  to  answer — when  not  excused,    p.  268. 
Laches — how  may  be  taken  advantage  of.    p.  539. 

when  bill  to  impeach  judgment  barred  by.     p.  539. 

when  shown,     pp.  224,  539. 

Master — how  fees  for  reporting  on  issues  fixed,    p.  277. 
what  are  fees  for  takii^g  testimony,    p.  277. 

what  is  status  of.     p.  277. 

when  agreement  with,  for  compensation  illegal,     p.  277. 

when  evidence  shows  refusal  to  file  report  in  absence  of  agree- 
ment for  fees.    p.  277. 

when  findings  approved,     p.  364. 

when  Jurisdiction  obtained  over.     p.  277. 

when  may  be  compelled  to  refund  illegal  charges,     p.  277. 

when  objection  to  findings  necessary,     p.  364. 

when  petition  to  require  refund  of  fees  not  barred  by  laches. 

p.  277. 
Report — when  exception  necessary,      p.  104. 
Stockholders — when  equity  has  jurisdiction  to  aid.     p.  364. 
Sworn  answer — when  evidence,    p.  131. 
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CHATTEL  MORTGAGES. 
Acknowledgment — who  must  make.    p.  530. 
Construed — how.     p.  530. 
Evidence — when  inadmissible  in.    p.  530. 
Execution — what  is  effect  of  defective,     p.  530. 
Third  persons — when  invalid  as  against,    p.  530. 
Verdict — when  improperly  directed,     p.  530. 

CITIES  AND  VILLAGES. 
See  also  Municipal  Corporations. 
Alley — ^when  evidence  sufficient  to  show  public  character  of.    p.  574. 
when  evidence  sufficient  to  show  negligence  in  permitting  over- 
head obstruction,     p.  574. 
Attorney — how  ordinance  prescribing  duties  construed,     p.  62. 

when  cannot  recover  salary,    p.  62. 

when  must  be  licensed,    p.  62. 

Civil  service — what  is  effect  of  rule  as  to  reduction  of  number  X>t 
employees,     p.  522. 

what  is  effect  of  statute  as  to  removal  of  employee,    p.  522. 

what  is  effect  of  statute  as  to  suspension,    p.  522. 

when  employee  may  be  suspended,     p.  522. 

Condemnation  judgment — when  action  ex  delicto  not  maintainable 

for  failure  to  pay.     p.  592. 

when  mandamus  proper  remedy  to  compel  payment     p.  592. 

Condemnation  proceedings — when  land  for  sewer  or  water  system 
must  be  acquired  by.    p.  104. 

Contingent  fund — when  expenses  of  mayor's  lobbying  trip  not  pay- 
able from.    p.  131. 

Contract — when  invalid  as  against  public  policy,    p.  131. 

Defective  sidewalk — when  city  liable  for  injury  from.    p.  .488. 

Ice  on  sidetoalk — when  city  not  liable  for  injury  by.    p.  614. 

Indebtedness — ^what  is  effect  of  purchase  of  lighting  plant  in  excess 
of  authorized,  on  rights  of  mortgagee,    p.  208. 

Lobbying  trips — when  contract  to  pay  expenses  invalid  as  against 
public  policy,    p.  131. 

when  expenses  of  not  payable  from  contingent  fund.     p.  131. 

when  expenses  of  not  payable  from  particular  fund.    p.  131. 

Ordinances — when  acquittal  of  defendant  in  action  on,  not  open 

to  review,     p.  305. 

when  becomes  part  of  contract,     p.  299. 

when  Judicially  noticed,    p.  432. 

when  must  be  pleaded,    p.  62. 

when  not  a  "statute"  within  the  Federal  Employers'  Liabil- 
ity Act     p.  77. 

Overhead  obstructions — when  evidence  sufficient  to  show  negligence, 
p.-  574. 

Penalties — when  failure  to  prove  ordinance  Justifies  finding  for  de- 
fendant,   p.  305. 
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Bewer-^ufhen  fraud  need  not  be  alleged  to  enjoin  purchase  of  land 
for.    p.  104. 

when  land  for,  may  be  acquired  by  purchase,     p.  104. 

when  method  of  acquiring  land  for  need  not  be  questioned  on 

confirmation  of  special  assessment     p.  104. 

when  taxpayer  not  estopped  to  question  validity  of  purchase 

of  land  for.    p.  104. 
Special  assesament — when  method  of  acquiring  land  for  sewer  or 

water  system  need  not  be  questioned  on  confirmation,    p.  104. 
Track  elevation — ^what  are  elements  of  damages,    p.  532. 

when  city  may  require,    p.  532. 

when  Instruction  on  damages  erroneous,    p.  632. 

when  ordinance  confers  no  right  of  action,    p.  532. 

Water  system — ^when  fraud  need  not  be  alleged  to  enjoin  purchase 

of  land  for.    p.  104. 

when  land  for,  may  not  be  acquired  by  purchase,    p.  104. 

when  piethod  of  acquiring  land  for,  need  not  be  questioned  on 

confirmation  of  special  assessment     p.  104. 
when  taxpayer  not  estopped  to  question  validity  of  purchase 

of  land  for.    p.  104. 

CIVIL   SERVICE. 
Employee — ^when  may  be  suspended,    p.  522. 
Reduction  of  number  of  employees — ^what  is  effect  of  rule  as  to. 

p.  522. 
Removal  of  employee — ^what  is  effect  of  statute,    p.  522. 
Suspension — what  is  effect  of  statute  as  to.    p.  522. 

CLERKS  OF  THE  COURTS. 
County  clerk — who  protected  by  bond  of.    p.  246. 

COMMERCE. 
Interstate — what  is  test  for  determining,     p.  77. 

when  employee  engaged  in.     p.  77. 

when  railroad  clerk  not  engaged  in.    p.  77. 

COMPOUNDING  FELONY. 
Compensation  for  injury — when  acceptance  of-  does  not  constitute. 

p.  32. 
Contract — when  illegality  not  established,    p.  32. 
Recognizance — ^when  consent  to  release  of  defendant  on  his  own 

recognizance  does  not  constitute,     p.  32. 

COMPROMISE  AND  SETTLEMENT. 
Agreement  to  compromise — when  evidence  shows,    p.  334. 
Consideration — when  sufficient  to  support  promise,    p.  334. 
Evidence — when  fails  to  show.    p.  260. 
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Favored — when.     p.  77. 

Lieu— when  instructions  not  erroneous,     p.  260. 

Superintendent  of  claim  department — when  has  authority,    p.  334. 

CONDEMNATION  PROCEEDINGS. 
Judgment — when  action  ex  delicto  not  maintainable  for  failure  to 

pay.     p.  592. 
Land  for  aewer  or  water  syatdm — ^when  must  be  acquired  by.    p.  104. 

CONFLICT  OP  LAWS. 
Broker'a  Mcense— what  law  governs,    p.  522. 

CONTEMPT. 
Answer — ^what  is  effect  of.    p.  521. 
Evidence — when  finding  is  presumed  supported  on  writ  of  error. 

p.  521. 
Order — when  not  erroneous,    p.  521. 
Rule  to  show  cause — when  authorized,    p.  521. 
Trial — when  interrogatories  not  essential,     p.  521. 

CONTRACTS. 
Agistment — when  established,     p.  66.  i 

Breach — what  is  measure  of  damages,    p.  626. 

when  evidence  insufficient  to  show  excuse  for.    p.  619. 

when  nonpayment  not.    p.  118. 

when  plea  not  demurrable,     p.  166. 

Compounding  felony — when  illegality  not  established,     p.  32. 

Condition — when  waived,     p.  663. 

Construction — when  entire  Instrument  considered,     p.  306. 

when  unnecessary,     p.  569. 

Construed — how.     p.  619. 

"DHnfc"— when  milk  not.     p.  364. 

Evidence — when    admissible    as    to    transaction    before    execution. 

p.  619. 

when  sufficient  to  support  judgment  in  action  on.     p.  587. 

Existence — when  evidence  shows,     p.  474. 

"Food" — when  ice  cream  Is.     p.  3^4. 

Ice  cream — when  "food."     p.  364. 

Illegal  purpose — when  evidence  does  not  show  guilty  knowledge  of. 

p.  474. 

when  not  invalidated  where  not  material,    p.  474. 

Invalid — when.     p.  507. 

Invalid  writing — when  action  may  be  maintained  on.    p;  507. 

Modified — when.     p.  364. 

Novation,  see  Novation. 

Nonperformance — when  judgment  erroneous  on  proof  of.     p.  478. 

Ordinance — when  becomes  part  of.     p.  299. 

Vol.   CXCIV^4l. 
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Original  or  collateral — what  ia  test  of  determining  nature  of  promisa 

p.  571. 
Parol  evidence — when  admissible  to  explain  contract,    pp.  347,  427, 

619. 
Presentation  of  city  inspection  certificate — ^when  condition  precedent 

to  recovery  for  plumbing,    p.  299.  '  - 

when  excused,     p.  299. 

when  failure  bars  recovery,    p.  299. 

when  prevention  of  inspection  cannot  be  shown,    p.  299. 

Provisions — ^who  construed,    p.  587. 

Public  policy — when  agreement  to  pay  expenses  of  lobbying  trip 

invalid,    p.  131. 

when  void  as  against,    p.  277. 

Severable — when  not.    p.  118. 

Signature  by  one  not  named  in  the  body — when  invalid,    p.  507. 

Teachers — ^when  evidence  admissible  in  action  for  breach  of  contract 

to  hire.    p.  58. 

CONVERSION. 
See  Tboveb  and  Conversion. 

CORPORATIONS. 
Accommodation  indorsement — when   holder  of  note  charged  with 

notice  of.     p.  655. 
Accounting — when  stockholder  entitled  to.    p.  364. 
Authority — when   corporation  organized  to   manufacture   carriages 

and  vehicles  may  make  automobiles,    p.  314. 
Bonds — when  not  considered  canceled,    p.  175. 
Existence — wheo  third  person  estopped  to  deny.    p.  166. 
Foreign — when  doing  business  within  state,    p.  316.     '' 
Misappropriated  funds — when  costs  on  recovery  of  improper,    p.  364. 
Notice — when  act  of  director  in  own  behalf  constitutes,    p.  224. 
Officers — when  not  entitled  to  interest  on  salary,    p.  364. 
Signature — when  that  of  corporation,    p.  655. 

Speculations  of  manager — when  not  bound  by.    p.  490.  ' 

Stock — when  evidence   insufficient  to  show  notice  of  assignment. 

p.  224.  I 

Stockholders — when  equity  has  jurisdiction  to  aid.    p.  364. 
Stockholder's  suit — when  demand  condition  precedent  to.     p.  364« 

COSTS. 
Additional  abstract — when  cost  of  may  be  taxed,    p.  191. 
Allowance — when  essential,     p.  364. 

who  may  object,     p.  364. 

K states  of  decedents — when  payable  from.     p.  232. 
Jurisdiction — when  allowed  on  dismissal  for  want  of.    p.  612. 
Recovery  of  corporate  money  misappropriated — ^when  allowance  Im- 
proper,   p.  364. 
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COUNTIES. 

Clerk — when  act  of  in  issuing  order  efficient  cause  of  procuring 
money  on  same.     p.  246. 

when*  does  not  act  officially  in  negotiating  order  wrongfully 

issued  to  himself,    p.  246. 

when  issue  of  order  in  favor  of,  official  act    p.  246. 

when  sureties  liable  for  money  obtained   on  illegal  orders. 

p.  246. 

who  protected  by  bond.    p.  246. 

Purchaser  of  orders  illegally  issued  by  another — right  to.  recover 
from  county  money  turned  over  by  the  clerk  to  protect  or- 
ders,   p.  255. 

COURTS. 
Appellate — when  has  Jurisdiction  over  trustee,     p.  268. 
Jurisdiction — how  questioned,     p.  612. 
when  want  of  cannot  be  waived,    p.  612. 

COVENANTS. 
Breach — payment  of  assessment  as  condition  to  recovery,    p.  442. 

CRIMINAL  LAW. 

Accomplice — what  weight  given  testimony  of.    p.  328. 

Admission — ^when  evidence  of  conversation  competent  to  show, 
p.  515. 

Argument  of  counsel — when  ground  for  reversal,    p.  590. 

Arrest  and  trial  on  same  day — when  not  erroneous,    p.  345. 

Bill  of  exceptions — when  improperly  signed,     p.  503. 

Compounding  felony — when  acceptance  of  compensation  does  not 
constitute,    p.  32. 

Evidence — when  judgment  presumed  sustained  by.    p.  345. 

Information — when  sufficiency  of,  not  open  to  review,    p.  346^ 

Judgment — when  not  vacated  for  newly  discovered  evidence,    p.  345. 

Misdemeanor — when  indictment  not  essential  to  trial  for.     p.  503. 

Newly  discovered  evidence — when  not  ground  for  vacating  judg- 
ment,   p.  345. 

Receiving  stolen  goods — when  evidence  insufficient,     p.  328. 

Sentence — when  length  of  discretionary  with  court     p.  514. 

Separation  of  jury — when  error  to  permit,    p.  14. 

Verdict — when  not  ambiguous,    p.  14. 

when  relates  to  but  one  offense,     p.  14« 

DAMAGES. 
Accident  insurance — when  proper  to  show  amount  carried  In  action 

for  personal  injuries,    p.  87. 
Breach  of  contract — what  is  measure,     p.  626. 
Excessive— vfhen  |300  not     p.  243. 
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when  $1500  Is.    p.  609. 

when'  $1500  not.     p.  193. 

when  $2500  not.     p.  196. 

when  $4000  not.     p.  488. 

when  $8000  not.    p.  87. 

when  $45,000  not.    p.  491. 

Exclusive    territory — when    recoverable    for    sales    by    vendor    In. 

p.  310. 
Financial    condition — measure    of    recovery    for    misrepresenting. 

p.  1. 
Fraud — when  instructions  harmless,     p.  1. 
Hiring — what  is  measure  of,  for  breach  of  contract    p.  58. 
Instructions — when  correct,     p.  87. 

when  proper  as  to  elements,    p.  87. 

Afedical  service — when  evidence  of,  proper  In  action  by  wife  for 

injury,     p.  488. 
Minimizing — duty  as  to.     p.  11. 

Mitigation — when  suspicion  of  guilt  inadmissible  in.     p.  544. 
Operation — when  proper  to  show  lack  of  necessity,    p.  87. 
Track  elevation — what  are  consequential  damages,     p.  532. 

what  are  elements,     p.  532. 

what  is  measure  of.     p.  532. 

when  instruction  erroneous,    p.  532. 

DEPOSITIONS. 
Interrogatories — when  court  may  limit  scope  of.    p.  619. 

DISMISSAL,  NONSUIT  AND  DISCONTINUANCE. 
Jurisdiction — when  proper  to  dismiss  for  want  of.     p.  612. 
Motion  to  dismiss — when  proper  time  to  entertain,    p.  612. 
Setting  aside — when  proper,     p.  17. 

DIVORCE. 
Adultery — what  evidence  admissible  to  show.    p.  525. 

when  circumstantial  evidence  of,  admissible,     p.  525. 

when  question  of,  may  not  be  submitted  to  jury.    p.  525. 

Alimony — when  enforceable  by  contempt,     p.  521. 

when  order  not  defective,    p.  521. 

Impotency — what  constitutes,     p.  652. 

when  admission  as  to  competent,     p.  652. 

when  burden  of  proving  on  complainant    p.  652. 

when  delay  in  bringing  suit  not  a  defense,    p.  652. 

— : —  when    evidence   suflftcient   to    support    decree   on   ground    of. 

p.  652. 
when  ground  for.    p.  652. 

when   offer   of   party   for  medical   examination   properly   re- 
fused,    p.  652. 

Residence — when  shown,     p.  525. 

Separate  maintenance,  see  Husband  aito  Win. 
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DRAINAGE. 
Evidence — ^when  weather  bureau  records  inadmissible,     p.  262. 
Flooding  land — right  of  tenant  outside  of  district  to  recover  for. 

p.  262. 
Land  outside  (Zi«frte#— liability  for  flooding,     p.  262. 
Overflow — when  evidence  admissible  in  action  for.    p.  262. 
when  from  adjoining  premises  not  adequately  provided  for. 

p.  262. 

when  not  due  to  act  of  God.    p.  262. 

Persons  outside  of  district — ^what  is  duty  to.    p.  262. 

DRAM  SHOPS. 
See  also  Intoxicating  Liquobs. 
Civil  Damage  Ac*— what  essential  to  recovery  under,    p.  347. 

when  declaration  insufllcient.    p.  347. 

when  strictly  construed,    p.  347. 

Imprisonment  of  /itt« band— intoxication  as  proximate  cause  of  crime 
committed  while  drunk,     p.  347. 

DRUGGISTS. 
Coooine— who  has  burden  of  proving  legality  of  sale  of.    p.  483. 
MorpMne— when  evidence  sufficient  to  show  sale  of,  without  pre- 
scription,   p.  515. 

BL.ECTION  OF  REMEDIES. 
Prosecution  of  suit — ^when  not  an  election,    p.  417. 

ELECTRICITY. 
Care— what  constitutes  ordinary,    p.  639. 

what  degree  required,    p.  639. 

Child   injured — when    declaration   bad   for   failure   to   aver   duty. 

p.  121. 
Inspection — when  not  bound  to  inspect  work  of  another,    p.  121. 
Negligence — when  failure  to  insulate  is.    p.  639. 
Pleading — when   declaration   not   objectionable   as   stating   condu- 

sions  in  action  for  injury,    p.  639. 
Proximate  cause — what  is.    p.  121. 
Sanitary   district   of  Chicago — what   care   required   of,   in   using. 

p.  639. 

ESCROWS. 
Actions  hy  holder — what  unnecessary  to  prove,    p.  339. 
Failure  of  consideration — who  has  burden  of  proving  in  action  on 

check,    p.  399. 
Holder— what  is  duty  as  to  checks,    p.  339. 
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estates  of  decedents. 

Administrators — what  are  duties  of.     p.  38. 

Administrator's  report — when  citation  lies  to  strike  item  from, 
p.  111. 

Administrators  to  collect — ^when  award  of  commission  not  exce& 
sive.    p.  232. 

when  not  deprived  of  commission  by  failure  to  deliver  prop* 

erty  to  successor,    p.  232. 

Attorney's  fees — when  not  excessive,    p.  232. 

Citation — when  lies  to  strike  item  from  administrator's  report 
p.  111. 

Costs — when  payable  from  estate,    p.  232. 

Interest — when  charged  against  administrator  conclusive  on  ap- 
peal,   p.  232. 

Judgment — form  of  reward  on  recovery  of.    p.  218. 

Receipt  from  heir — when  not  fraudulently  obtained,     p.  IIL 

Sale  of  realty  to  pay  debts — procedure,    p.  38. 

what  constitutes  laches  barring,    p.  38. 

Widouys  aioard — when  barred  by  antenuptial  settlement    p.  73. 

ESTOPPEL. 
Antenuptial  settlement — when  widow  estopped  to  attack,    p.  73. 
Broker's  commission — ^when  liability  of  owner  not  created  by  es- 
toppel,  p.  343. 
Instructions — when  correct    p.  427. 
Silence — when  contracting  party  estopped  by.    p.  427. 

EVIDENCE. 
Accident  insurance — when  proper  to  show  amount  carried,     p.  87. 
Accomplice — what  weight  to  be  given  testimony,    p.  328. 
Admissions — when  instruction  correct  on  effect     p.  427. 
Burden  of  proof — who  has  as  to  fairness  of  antenuptial  settlement 

p.  73. 

who  has  in  action  for  breach  of  contract  to  hire.    p.  68. 

who  has  in  action  for  freight  charges,    p.  146. 

Chattel  mortgages — when  inadmissible  in.     p.  530. 

Civil  cases — when  proof  beyond  reasonable  doubt  required,    p.  32. 

Competency — ^when  evidence  rendered  competent  by  admission  of 

other  testimony,     p.  156. 
Contemporaneous  agreement — ^when  inadmissible,    p.  663. 
Conversations — when  inadmissible,     p.  11. 
Declarations — when     declarations    of     prior    holder    inadmissible 

against  transferee,    p.  20. 

when  not  evidence  of  agent's  authority,     p.  92. 

Documentary — when   certified   copy   of   foreign   special  assessment 

proceedings  inadmissible,     p.  442. 
Expert — when  •  witness  qualified,     p.  11. 
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Financial    transactions — when    evidence    of    previous,    admissible. 

p.  296. 
Hearsay — when  inadmissible  In  libel  suit.     p.  544. 

when  is.    p.  544. 

Insurance — when  admissible  as  to  amount  of  loss.    p.  68. 

when  admissible  as  to  rate  in  changed  location,     p.  68. 

Jttdicial  notice — when  taken  of  ordinance,     p.  432. 
Memorandum — ^when  use  of  by  witnesses  allowed,    p.  619. 
Market  reports — who  has  burden  of  disproving,     p.  542. 
Market  value — ^when  evidence  of  admissible,    p.  627. 
Notice  to  produce — when  production  of  letters  may  be  required  on. 

p.  619. 
Opinion — ^when  admissible  as  to  cause  of  condition,    p.  196. 

when  incompetent  as  to  cause  of  explosion,    p.  200. 

Overdraft — what  admissible  on  claim  of.    p.  273. 

Parol — when  admissible  to  explain  contract,    pp.  347,  427,  619. 

Photographs — when  admissible,     p.  471. 

Preponderance — how  determined,     p.  66. 

what  constitutes,    p.  447. 

when  instruction  on,  not  prejudicial,    p.  517. 

when  province  of  court  to  determine,     p.  447. 

Reasonable  doubt — when  proof  beyond  required  in  civil  cases,    p.  32. 
Refreshing  recollection — when  does  not  disqualify  witness,    p.  626. 
Secondary — when  copy  of  policy  admissible,    p.  68. 
Signatures — when   instruments   may    be   used   for   comparison   of. 

p.  151. 
Subpoena  duces  tecum — when  unnecessary,    p.  619. 
Teachers — what  admissible  in  action  for  breach  of  contract  to  hire. 

p.  58. 
Understanding  of  law — ^when  presumed,    p.  77. 
Weather  bureau  records — when  inadmissible,    p.  262. 
Weight — ^when  verdict  not  disturbed  as  against,    p.  17. 

EXECUTION. 
Collateral  attack — when  not  permitted,    p.  159. 
Indemnity — what  evidence   may   not   be   considered   in   action   on 

bond.    p.  567. 

what  is  extent  of  liability  under,    p.  667. 

Judgment — when  presumed  to  have  been  entered  before  issuance 

of  execution,    p.  159. 
Lien — when  prior  to  that  of  conditional  vendor,    p.  159. 

EXPLOSION. 
Cau«e  •  o/— when  subject  to  opinion  evidence,    p.  200. 

4 

FEDERAL   EMPLOYERS'   LIABILITY  ACT. 
See  Master  and  Servant. 
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FEES. 
Agreement  for — when  illegaL    p.  277. 
Attomey» — ^when  not  excessire.     p.  232. 

when  not  excesaive  in  proceeding  to  constme  wilL    p.  153. 

when  not  excessiye  in  separate  maintenance,    p.  144. 

Contract  for — when  void  as  against  puhlic  policy,    p.  277. 
Master — ^how  fees  for  reporting  on  issues  fixed,    p.  277. 
what  are  fees  for  taking  testimony,    p.  277. 

FIRE   ARMS. 
Euntinff  on  prohibited  land — ^what  is  proximate  oau8«  of  Ibjutf. 
p.  62. 

FIXTURES. 
Appliance — when  not    p.  364. 
Contract — when  does  not  show  intent  to  change  law.    p.  364. 

FOOD. 
Carriers — when  duty  to  furnish  wholesome  implied  from  ticket, 
p.  480. 

FRAUD. 
ConspiTOcy  to  ol>tain  goods  ioithotU  payment — when  shown,    p.  579. 
Financial  condition — damages  for  misrepresenting,    p.  1. 

instruction  as  to  damages  for  misrepresenting,    p.  1. 

sufficiency  of  evidence  in  action  for  misrepresenting,    p.  1. 

when  return  of  property  received  condition  precedent  to  action 

for  misrepresenting,    p.  1. 
Misrepresentation — when  evidence  insufllcient  to  show.    p.  582. 

when  expression  of  opinion  not.    p.  663. 

Return  of  property — ^when  condition  precedent  to  action,    p.  1. 

FRAUDS,   STATUTE   OF. 
Lease — when  void.    p.  507. 
Performance  in  one  year — when  not  a  defense,    p.  171. 

FRAUDULENT  CONVEYANCES. 
Bulk  Bales  Law — ^when  purchaser  in  violation  of,  liable  to  personal 
Judgment,    p.  149. 

GIFTS. 
Evidence — when  insufficient  to  show.    p.  111. 

GUARANTY. 
Defined — how.    p.  513. 
Evidence — when  insuffioient  to  establish,     p.  513. 
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HIGHWAYS. 
Excessive  speed — when  finding  as  to  sustained,    p.  29. 
Frighteninff  fcor«e— when  liable  for.    p.  29. 

HUSBAND  AND  WIPE. 
Antenuptiai  settlement — ^when  "Widow  estopped  to  attack,    p.  78. 

when  widow's  award  barred  by.    p.  73. 

who  has  burden  of  showing  fairness,    p.  73. 

Medical  service — when  evidence  of  proper  in  action  by  wife  for 

.  injury,    p.  488. 
BepiKUte  maintenance — ^when  allowance  of  solicitor's  fees  not  ez- 

cessiva    p.  144. 
—  when  allowance  not  excessive,    p.  144. 
when  household  goods  not  awarded  to  wife.    p.  144. 

INDEMNITY. 
Action  on  bonds — what  evidence  may  not  be  considered,    p.  567. 
Contract  ©/—what  is  extent  of  liability  under,    p.  567. 
Superintendent  of  claim  department — when  has  authority  to  com- 
promise,   p.  334. 

INDICTMENT  AND  INFORMATION. 
Juru — ^when  waiver  presumed,    p.  503. 

Misdemeanor — ^when  indictment  not  essential  to  trial  for.    p.  503. 
Sufflciencv — when  not  open  to  review,    p.  345. 

INFANTS. 
Action  to  recover  payments — pleading,    p.  509. 
Necessaries — what  are.    p.  609. 

when  articles  purchased  to  earn  a  living  not    p.  509. 

when  automobile  not    p.  509. 

when  doctrine  of  inapplicable,    p.  509. 

when  loan  not    p.  509. 

INSTRUCTIONS. 
Admissions — when  correct  on  effect     p.  427. 
Building  contracts — when  erroneous,    p.  203. 

Carriers — ^when  correct  as  to  duty  to  boarding  or  alighting  passen- 
gers,   p.  87. 

when  not  erroneous  In  action  for  freight  charges,    p.  146. 

when  proper  on  duty  to  stop  to  take  on  passengers,    p.  87. 

Damages — when  correct,    p.  87. 

when  proper  on  elements,    p.  87. 

Directing  verdict — what  are  requisites,     p.  166. 
Estoppel — when  correct,    p.  427. 

Evidence — when  properly  refused  as  not  based  on.    p.  166. 
Flooding  land — ^when  erroneous,    p.  243. 
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when  improper  as  to  contributory  negligence,    p.  243. 


Fraud — damages  for  misrepresenting  financial   condition,     p.   1. 

Harmonious — when  erroneous  are  not.     p.  68. 

when  must  be.     p.  58. 

Joint  adventure — when  proper,    p.  196. 

Landlord  and  tenant — when  not  prejudicial  on  duty  to  make  re- 
pairs,   p.  260. 
^  Preponderance  of  evidence — when  correct  on.    p.  205. 

Railroads — when  erroneous  on  damages  for  track  elevation,    p.  532. 

Refusal — when  proper  as  to  issue  not  involved,     p.  627. 

Replevin — when  erroneous  as  to  presumption  of  title  from  posses- 
sion/ of  chattels,    p.  240. 

Requests — when  covered  by  others  given,    p.  68. 

when  denial  of  excessive  number  not  reversible,    p.  1. 

Sales — when  correct  on  refusal,     p.  205. 

Witnesses — when  proper  as  to  disregard  of  testimony  where  partly 
false,    p.  1. 
* 

INSURANCE. 

Application — when  statements  on  medical  examination  part  of. 
p.  17. 

Beneficiary — when  policy  not  avoided  by  false  description  of.   p.  616. 

Cause  of  death — what  evidence  inadmissible  to  show.    p.  559. 

when  evidence  InsuflSclent  to  show.     p.   559. 

Construed — how.     p.  17. 

Consulting  physician — when  false  answer  as  to,  bars  recovery, 
p.  438. 

Copy  of  policy — when  admissible  in  evidence,     p.  68. 

Evidence — when  admissible  as  to  rate  in  changed  location,     p.  68. 

when  competent  as  to  amount  of  loss.     p.  68. 

when  sufficient  in  action  on  fire  policy,    p.  68. 

Fraternal  benefit  society — when  contract  of  insurance  exists  be- 
tween applicant  and.    p.  452. 

Orand  Lodge — when  receipt  of  dues  by  subordinate  lodge  estops 
denial  of  liability,     p.  452. 

Indemnity  hond — what  is  extent  of  liability  under,    p.  567. 

Interest— ^"wheii  recoverable  on  policy,    p.  68. 

Medical  certificate — when  subordinate  lodge  may  waive  Grand 
Lodge's  approval,     p.  452. 

Medical  examination — when  statement  on,  part  of  application,  p.  17. 

Medical  examiner — when  agent  of  insurer,    p.  17. 

Misrepresentation — when  question  of  fact.     p.  625. 

Notice  to  medical  examiner — when  notice  to  insurer,     p.  17. 

Representations — when  statements  are.     p.  17. 

Salvage  value — when  does  not  affect  amount  of  damage,    p.  68. 

Superintendent  of  claim  department — when  has  authority  to  com- 
promise,    p.  334. 

Warranties — when  statements  not.    p.  17. 
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INTEREST. 
Allowance — when  in  proper,    p.  619. 

Attorney's  Lien  Act — when  allowance  under  erroneous,    p.  500. 
Corporate  officer — when  not  entitled  to  interest  on  salary,    p.  364. 
Insurance  policy — when  recoverable  on.    p.  68. 
Note — when  payment  begins  to  run  on.    p.  663. 
Royalties  under  license — when  interest  recoverable  for  nonpayment 

of.    p.  314. 
Stockholder's  suit — when  recoverable  in.    p.  364. 

INTOXICATING  LIQUORS. 

See  also  Dram  Shops. 

Tincture  of  (jFinflrer— competency  of  evidence  that  purchaser  was  a 

'drunkard,    p.  71. 
sufficiency  of  evidence  to  sustain  verdict  for  defendant  for  sell- 
ing as  beverage,    p.  71. 

when  evidence  insufficient  to  show  purchase  for  unlawful  pur- 
pose,   p.  71. 

when  evidence  may  be  considered  on  charge  of  purchase  as 

beverage,    p.  71. 
who  has  burden  of  proving  sale  for  other  than  medicinal  pur- 
poses,   p.  71. 

JOINT  ADVENTURES. 
Instruction — recovery  of  money  advanced,    p.  196. 

JUDGMENT. 
Absence  of  defendant  and  counsel — when  vacated  because  of.    p.  341. 
Bill  to  impeach — what  constitutes  collateral  fraud,    p.  539. 

what  essential  to  warrant,    p.  539. 

. what  excuses  for  laches  required,    p.  539. 

what  must  show  to  rebut  claim  of  laches,    p.  539. 

■ when  barred  by  laches,    p.  539. 

when  diligence  not  shown,    p.  539. 

when  insufficient  on  ground  of  perjured  testimony,    p.  539. 

, .  when  Intrinsic  fraud  not  ground  for.    p.  539. 

Entry — when  presumed  to  have  been  entered,    p.  159. 

Ijicf^ — what  is  proper  method/  of  releasing,    p.  571. 

Parties — when    erroneous   as    against    persons    not   jointly    liable. 

p.  524. 
Perjured  testimony — when  duty  of  parties  to  guard  against    p.  539. 

when  not  ground  for  equitable  Interference,    p.  539. 

Res  adjudicata—when,    p.  339. 
Verity — when  imports,    p.  159. 

JURY. 
'  Separation^— when  error,    p.  14. 
Trial  hy — right  to.    p.  503. 
Waiver — when  presumed,    p.  503. 
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JUSTICES  OF  THE  PEACE. 
Appeal — ^what  is  nature  of  proceedings  on.    p.  612. 

landlord  and  TENANT. 

Agreement  to  lease — when  rights  lost  under,    p.  115. 

Amusement  park — ^when  findings  as  to  charges  for  use  of  space  out- 
side of  that  contracted  for  approved,    p.  364. 

. when  findings  as  to  commissions  sustained,    p.  364. 

when  findings  as  to  reasonableness   of    commission    sustained. 

p.  364. 

Farm  lease — ^what  relation  created  hy.    p.  42. 

Holding  over — when  lessor's  assent  essential  to  renew  term.    p.  508. 

Improvements — when  landlord  liable  for  costs  of.    p.  364. 

I4cn — Instructions  as  to  compromise  of  claim  for.    p.  260. 

Overfloio — what  does  not  preclude  objection  to  party  plaintiff,    p.  42. 

when  landlord  not  proper  party  plaintiff  in  action  for.    p.  42. 

OumersMP — when  not  put  in  issue  by  general  issue,    p.  609. 

Porch  rail  breaking— ^hen  evidence  sufficient  to  support  verdict  of 
Jury.    p.  609. 

Rebate  to  tenant — when  Improper,    p.  1364. 

jjg^f — ^when  re-entry  by  lessor  does  not  bar  action  for.    p.  479. 

Repairs — instructions  as  to  duties  to  make.    p.  260. 

Tenant  in  common — when  landlord  does  not  become,    p.  42. 

LARCENY. 
Description  of  money— when  sufficient,    p.  514. 
Sentence— when  discretionary,    p.  514. 

Value  of  property— yvhen  verdict  may  find  greater  value  than  that 
charged,    p.  514. 

LIBEL  AND  SLANDER. 
Aggravation  of  damages — what  competent  on.    p.  544. 
Circulation  of  defendant — ^when  may  be  considered,    p.  544. 
Damages— -when  |7.500  not  excessive,    p.  544. 
Family  relations — ^when  may  be  considered,    p.  544. 
Hearsay — when  inadmissible,    p.  544. 
Information    from    others — when    publication    upon,    no    defense. 

p.  544. 
Instruction — ^when  direction  to  find  defendant  guilty  proper,    p.  544. 
Loss  of  sleep— yfhen  an  element  of  damages,    p.  544. 
Plea  of  justification— vfhsit  evidence  inadmissible  on.    p.  544. 

what  is  effect  of.    p.  544. 

when  bad.    p.  544. 

Plea  of  "not  guilty'' — what  is  effect  of.    p.  544. 
Punitive  damages — when  may  be  awarded,    p.  544. 
Suspicion  of  guilt— ^hen  inadmissible  in  mitigation,    p.  544. 
Wealth  of  defendant — ^when  may  be  considered,    p.  544. 
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LIMITATION  OF  ACTIONS. 
Expiration  of  statute  pending  appeal — ^when  precludes  new  suit  after 

reversal  without  remand,    p.  462. 
Second  action — when  not  barred  in  view  of  stlpufatlon.    p.  464. 
when  remedy  in,  not  different    p.  464. 

MANDAMUS. 
Condemnation  judgment — ^when  proper  remedy  to  compel  payment, 
p.  592. 

MASTER  AND  SERVANT. 

Agreement  for  "satisfactory  services'' — ^when  may  discharge  under, 
p.  464. 

Assumed  risk — when  negligence  of  fellow  employee  not    p.  517. 

Breach  of  contract — what  is  measure  of  damages,    p.  58. 

what  is  remedy  where  no  service  performed,    p.  58. 

who  has  burden  of  proof  In  action  for.    p.  58. 

Cause  of  explosion — ^when  subject  to  opinion  evidence,    p.  200. 

Clearance  between  tracks — when  failure  to  allow  sufficient  neg- 
ligence,   p.  491. 

when  insufficient  cause  of  injury,    p.  491. 

Continuous  service — ^when  evidence  sufficient  to  show  excessiva 
p.  491. 

Contract  of  employment — when  breached,    p.  464. 

Contributory  negligence — when  evidence  shows,    p.  471. 

when  evidence  sufficient  to  show  absence  of.    p.  517. 

Discharge — contract  construed  as  to  power,    p.  464. 

when  good  faith  material,    p.  464. 

Elevator — when  negligence  to  lower,    p.  517. 

Evidence — when  instruction  on  preponderance  not  reversible,  p.  517. 

Exh^iustion — when  produced  by  excessive  continuous  service,    p.  491. 

Explosion — when  not  liable  for  injury  from  grain  elevator  explosion, 
p.  200. 

Failure  to  notice  conditions — when  employee  excused,    p.  491. 

Federal  Employers'  Liability  Act — when  action  barred  by  release 
under  compensation  act.    p.  77. 

when  assumption  of  risk  bars  recovery,    p.  77. 

when  ordinance  not  a  "statute"  within,    p.  77. 

when  risk  assumed  under,    p.  77. 

Fellow-servants — when  carpenter  and  elevator  operator  not    p.  517. 

Hours  of  Service  Act — when  evidence  sufficient  to  show  violation, 
p.  491. 

Independent  contractors — who  are.    p.  243. 

Injuries  to  third  persons — when  master  not  liable  for  act  of  watch- 
man shooting  trespasser,    p.  113. 

Ifiterstate  commerce — what  is  test  for  determining,    p.  77. 

when  employee  engaged  in.    p.  77. 

when  railroad  clerk  not  engaged  in.    p.  77. 
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Negligence — when  evidence  suflScient  to  show.    p.  517. 

References — ^when  evidence  fails  to  show  promise  to  give  before 
employment,    p.  357. 

Res  ipsa  loquitur — when  doctrine  of  Inapplicable,    p.  200. 

Respondeat  superior — when  doctrine  of,  applies  to  action  for  flood- 
ing lands,     p.  243. 

Unexpected  movement  of  machinery — wheu  contributory  negligenoe 
shown,    p.  471. 

MECHANICS'  UBN. 
Answer — ^when  failure  not  excused,    p.  268. 
Demurrer — when  waived  by  agreement,    p.  268. 
Municipal  Court — when  has  jurisdiction  under,    p.  289. 
Notice — when  decree  on  conflicting  evidence  as  to  service  of  sus- 
tained,   p.  447. 
Parties — when  holder  of  incumbrance  not  necessary,    p.  268. 

MORTGAGES. 

Foreclosure — what  Is  effect  of  provisions  In  mortgage  governing, 
p.  175: 

when  may  contain  provisions  governing,    p.  175. 

Lighting  plant — what  is  effect  of  purchase  by  city  In  excess  of  au- 
thorized Indebtedness  on  rights  of  mortgagee,    p.  208. 

MUNICIPAL  CORPORATIONS. 
See  Cities  and  Villages. 
Sanitary  District  of  Chicago— whKt  degree  of  care  required  of  in 
handling  electricity,    p.  639. 

MUNICIPAL  COURT. 
Affidavit  of  merits — what  is  nature  of.    p.  322. 
Defendant — when  presumed  to  be  a  resident  of  city.    p.  289. 
Judgment — when   vacated   because   of   absence    of    defendant   and 

counsel,    p.  341. 
Lien  Act — when  has  jurisdiction  over  proceeding  under,    p.  289. 
Statement  of  claim — when  contradictory,    p.  513. 

when  cured  by  finding  and  judgment    p.  336. 

when  sufficient    p.  336. 

NEGLIGENCE. 
Child  injured — what  is  proximate  cause,    p.  121. 

when  declaration  bad  for  failure  to  aver  duty.    p.  121. 

Circumstantial  evidence — when  due  care  may  be  shown  by.    p.  574. 
Concurrent  liahility  of  another — when  no  defense,     p.  331. 
Duty — ^when  declaration  bad  for  failure  to  aver.    p.  121. 
Electricity — ^when  failure  to  Insulate  Is  negligence,    p.  639. 
Elements — what  are.    p.  121. 
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Fall  of  wall — when  evidence  shows,    p.  331. 

Hunting  on  prohihited  land — what  is  proximate  cause  of  injury. 

p.  52. 
Pleading — when  declaration  not  ohjectionable  as  stating  conclusions. 

p.  639. 
Proximate  cause — what  are  elements  of.    p.  322. 

when  question  of  fact.    p.  574. 

when  stopping  on  wrong  side  of  street  not.    p.  322. 

Question  for  jury — when  is.    p.  29. 

Wilfulness — ^what  constitutes,    p.  24. 

Work  of  another — ^when  no  duty  to  inspect    p.  121. 

NEGOTIABLE  INSTRUMENTS. 

Accommodation  indorsement — when  holder  charged  with  notice  of. 
p.  655. 

when  holder  of  note  charged  with  notice  of  corporate  char- 
acter,   p.  655. 

Agreement  to  cancel — when  invalid,    p.  663. 

Checks — ^what  unnecessary  to  prove  in  action  by  escrow  on.    p.  339. 

who  has  burden  of  proving  consideration  in  action  by  escrow 

on.    p.  339. 

Comparison  of  disputed  signature — when  instruments  may  be  used, 
p.  151. 

Consideration — when  defense  of  want  of  not  available,    p.  191. 

when  evidence  sufficient  to  show.    p.  608. 

when  sufficient    p.  85. 

when  want  of  not  defense,    p.  327. 

Contemporaneous    agreement — when   inadmissible,    p.  663. 

Declarations  of  prior  holder — when  inadmissible  against  transferee, 
p.  20. 

Defenses — what  are  proper  against  second  transferee,    p.  20. 

Escrows — ^what  is  duty  of  holder  as  to  checks,    p.  339. 

Execution  of  note — ^who  has  burden  of  proving,    p.  151. 

Existence  of  note — when  evidence  competent  to  show.    p.  240. 

Failure  of  consideration — when  not  a  defense,    p.  663. 

Indorsee  for  collection — ^what  are  rights  of.    p.  20. 

Interest — when  begins  to  run.    p.  663. 

Misrepresentation — when  expression  of  opinion  not.    p.  663. 

Negotiation  before  maturity — when  presumed,    p.  20. 

Ownership— Y/hen  maker  put  on  notice  as  to.    p.  484. 

Payment — when  evidence  insufficient  to  show.    p.  618. 

when  not  binding  on  holder,    p.  484. 

when  note  operates  as.    p.  654. 

Signature  of  maker — when  evidence  sufficient  to  show.    p.  151. 

Transfer  hefore  maturity — when  evidence  shows,    p.  20. 
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new  trial. 

Mitigation  of  damaget — ^when  evidence  In,  not  ground  for.    p.  644. 

Motion — time  for.    p.  62. 

Newly  discovered  evidence — what  essential,    p.  644. 

when   allegation   in   application   for  continuance   considered. 

p.  544. 

when  due  diligence  not  shown,    p.  544. 

Weight  of  evidence — ^when  set  aside  as  against    p.  468. 

NOVATION. 
Burden  of  proving — who  has.    p.  92. 
Essentiajs — what  are.    p.  92. 
Evidence — sufficiency  to  establish,    p.  92. 

NUISANCE. 
Continuing — ^what  constitutes,    p.  262. 
Purpreiture — how  distinguished  from.    p.  639. 

PARTIES. 
Joint  obligor — ^when  not  necessary,    p.  587. 
Judgment — ^when  erroneous,    p.  524. 
Objection — how  taken,    p.  42. 

what  does  not  preclude,    p.  42. 

when  may  be  raised,    p.  42, 

PARTNERSHIP- 
Actions — what  essential  to  permit  partner  to  sue  co-partner,    p.  669. 
Dissolution — what  presumed  after,    p.  569. 

when  evidence  suiflclent  to  show  receipt  of  notice,    p.  511. 

when  notice  of  essential,    p.  511. 

when  notice  of  unnecessary,    p.  611. 

who  may  interpret  effect  of  release  on.    p.  669, 

Release — when  not  restricted,    p.  569. 

PATENTS. 
Infringers — what  not  a  violation  of  agreement  to  prosecute,    p.  316. 
License — granting  to  another  on  more  favorable  terms  in  violation 

of  agreement,    p.  316. 
when  action  for  cancellation  will  not  defeat  right  to  royalties 

subsequently  accruing,     p.  314. 

when  action  to  cancel  constitutes  rescission,    p.  314. 

when  not  a  violation  by  licensor  of  agreement  to  prosecute 

infringers,    p.  316. 
when   terminable   for  Impracticability  or  unprofitableness  of 

manufacture,     p.  314. 

when  terminated,    p.  314. 

when  verbal  cancellation  not  shown,    p.  314. 
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Royalties — when  licensee  liable  for,  accruing  after  suit  to  cancel 
license,    p.  314. 

when  necessary  to  allege  and  prove  Impracticability  .or  un- 
profitableness of  manufacture,      p.  314. 

who  has  burden  of  proving  Impracticability  and  unprofitable- 
ness of  manufacture,    p.  314.  s 

Royalties  under  license — ^when  Interest  recoverable  for  nonpayment 
of.    p.  314. 

PAYMENT. 
Contract — ^when  conclusive  as  to.    p.  609. 
Credits — when  constitutes,    p.  364. 
Evidence — when  su£Bclent  to  show.    p.  654. 
"Note — when  operates  as.    p.  654. 
Misapplication — when  finding  sustained  as  to.    p.  273. 

PENALTIES. 
Acquittal  of  defendant — when  not  open  to  review,    p.  305. 
Failure  to  prove  ordinance — when  justifies  finding  for  defendant 
p.  305. 

PERPETUITIES. 
Bequest — ^when  violates  rule  against    p.  153. 

PHYSICIANS  AND  SURGEONS. 
Death  of  patient — when  does  not  create  presumption  of  negligence. 

p.  308. 
Nature  of  malady — when  concealment  of,  not  evidence  of  negligence. 

p.  308. 
Negligence— vrhen  evidence  Insufficient  to  show.    p.  308. 

PLEADING. 
Allegations  under  videlicet — what  is  effect  of.    p.  480. 
Amendments — when  allowed  at  close  of  case.    p.  627. 

when  changing  cause  of  action  allowed,    p.  627. 

when  opposite  party  required  to  plead  to.    p.  627. 

Bill  of  particulars — ^when  not  a  pleading,    p.  336. 

Conclusions — when  declaration  not  objectionable  as  stating,    p.  639. 

Declaration — ^when  bad  for  failure  to  aver  duty.    p.  121. 

Failure  to  traverse — what  Is  effect  of.    p.  464. 

General  issue — when  does  not  raise  question  of  ownership,    p.  609. 

Jurisdiction — ^how  questioned,    p.  612. 

Ordinance — ^when  necessary,    p.  62. 

Proof — what  essential  under  allegation,    p.  468. 

Variance — what  constitutes,    p.  468. 

when  shown  in  action  by  broker  for  commission,    p.  843. 
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PLEDGES. 
Shares  of  stock — when  association  not  liable  to  unrecorded  holder 
of  shares  as  security,    p.  224. 

PRINCIPAL  AND  AGENT. 
Admissions — when  instruction  on  effect  of  correct,    p.  427. 
Declarations — ^when  no  evidence  of  authority,    p.  92. 
Exclusive    territory — ^what    recoverable   for   sales    in   violation   of 
'         agreement  in.    p.  310. 

Superintendent  o/  claim  department — ^when  has  authority  to  com- 
promise,   p.  334. 
Undisclosed  agency — when  established,    p.  417. 

PROCESS. 
Railroads — when  person  not  agent  for  purpose  of  service  of.    p.  218. 

PRODUCTION  OP  BOOKS  AND  PAPERS. 
Subpoena  duces  tecum — when  unnecessary,    p.  619. 

PROSTITUTION. 
Argument  of  counsel — when  ground  for  reversaL    p.  590. 

PURPRBSTURES. 
Vuisance — ^how  distinguished  from.    p.  639. 

RAILROADS. 
"Negligent  operation — when  evidence  insufficient  to  show.    p.  48. 
Obstructing  stream — what  evidence  Inadmissible,     p.  IL 

when  landowner  must  minimize  damages,    p.  11. 

when  landowner  not  bound  to  anticipate,    p.  11. 

when  witness  qualified  to  give  opinion,    p.  11. 

Overflow — ^what  does  not  prevent  defendant  from  objecting  to  party 
plaintifT  in  action  for.    p.  42. 

when  landlord  not  proper  party  plaintiff  in  action  for.    p.  42. 

Process — when  person  not  agent  for  purpose  of  service  of.    p.  218. 
Purchasers  of  property  adjoining — ^when  bound  to  take  notice  that 

city  may  require  track  elevation,    p.  532. 
SigTials — when  failure  to  give  may  be  considered  on  question  of  due 

care.    p.  48. 
when  failure  to  give  not  an  element  of  wantonness,    p.  48. 

when  not  required  to  give  for  benefit  of  person  unloading  car. 

p.  48. 

Track  elevation — what  are  consequential  damages,    p.  532. 

what  are  elements  of  damages,     p.  532. 

what  is  measure  of  damages,     p.  532. 

when  city  may  require,     p.  532. 

when  Instruction  on  damages  erroneous,    p.  S32. 
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vhen  ordinance  confers  no  additional  rights,    p.  532. 
when  ordinance  confers  no  right  of- action,    p.  532. 
when  owner  of  land  not  entitled  to  damages  for  removal  of 
switch,     p.  532. 


Trespasser — what  duty  owed  to.    p.  24. 

when  injury  to,  not  wilful,    p.  24. 

when  not  in  position  of  peril,    p.  24. 

when  not  liable  for  injury  to.    p.  1. 

Unloading  car — what  duty  owed  to  person  on  premises  for  purpose 

of.    p.  48. 
Wantonness — ^when  failure  to  signal  not  an  element  of.    p.  48. 

RECEIVING  STOLEN  GOODS. 
Evidence — when  insufficient.*   p.  328. 

RECOUPMENT. 
See  Set-Off  and  Recoupment. 

REFERENCE. 
Report — ^when  exception  necessary,    p.  104. 

RELEASE. 
Construed — how.    p.  587. 

REPLEVIN. 
Possession  of  chattels — instruction  as  to  presumption  of  title  from, 
p.  240. 

ROADS  AND  BRIDGES. 
Driving  on  wrong  side — when  negligence,    p.  432. 
Negligence — when  evidence  fails  to  sustain  a  finding  of.    p.  468. 

when  not  presumed,    p.  468. 

Rule  of  the  road — how  determined  on  turning  corners,    p.  432. 

when  followed  in  turning  curve,    p.  432. 

Runaway  horse — what  must  be  proved  under  allegations,    p.  468. 

when  negligence  not  presumed,     p.  468. 

Stopping  on  wrong  side  of  street — when  not  proximate  cause,  p.  322. 
Violation  of  ordinance— when  not  proximate  cause,    p.  322. 

SALES. 

Acceptance — when  instructions  on  refusal   correct,    p.  205. 

Action  for  price — ^when  evidence  insufficient  to  sustain  Judgment 
for  defendant,    p.  347. 

Breach  of  contract — when  verdict  improperly  directed  for  de- 
fendant,   p.  310. 

Conditional — when  lien  of  execution  prior  to  lien  of  conditional 
vendor,    p.  159. 
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when  trustee  entitled  to  possession  as  against  vendor,    p.  159. 

when  vendor  entitled  to  possession,    p.  159. 

when  vendor  entitled  to  possession  as  against  trustee  in  bank- 
ruptcy,   p.  159. 
Contract — ^when  breach  of  shown,    p.  542. 

when  executory,    p.  542. 

-* —  when  time  for  compliance  by  purchaser  not  extended,    p.  642. 
Evidence — when  admissible,    p.  475. 

when  sufficient  to  show.    p.  513. 

Exclusive  territory — what  recoverable  for  sales  in  violation  of  agree- 
ment in.    p.  310. 

Failure  to  furnish  automobile — sufficiency  of  evidence  of  breach  of 
contract    p.  310. 

Market  reports — ^when  admissible  to  show  value,    p.  542. 

Notice  of  resale — ^when  not  required  on  breach  by  purchaser,    p.  542. 

Prompt  delivery — what  e&sential  to.    p.  542. 

Quantity — when  sufficiently  designated  in  order,    p.  310. 

Resale — when  stipulation  against  use  of  vendor's  name  in  effecting 
breached,    p.  310. 

Rescission — when  purchaser  entitled  to  rescind,    p.  205. 

Rescission  hy  seller — necessity  that  purchaser  be  ready  to  perform, 
p.  310. 

Right  to  purchase — ^when  contract  confers,    p.  310. 

Tender — when  must  be  kept  good.    p.  310. 

SANITARY  DISTRICT  OF^  CHICAGO. 
Electricity — what  'degree  of  care,  required  of.    p.  639. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 
Breach  of  contract — when  instruction  erroneous,    p.  58. 
Teachers — ^when  evidence  admissible  in  action  for  breach  of  con- 
tract to  hire.    p.  58. 

SET-OFF  AND  RECOUPMENT. 
Damages — when  may  be  set  off.    p.  166. 

SHERIFFS  AND  CONSTABLES. 
Indemnity  hond — what  is  extent  of  liability  under,    p.  567. 

SPECIFIC  PERFORMANCE. 
Agreement  to  lease — jurisdiction  to  enforce,    p.  115. 
• when  not  enforced,    p.  115. 

STIPULATIONS. 
Form  of  action — ^what  is  effect  as  preventing  bar  of  limitations, 
p.  464. 
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STREET  RAILROADS. 
Crossing  before  car — when  evidence  shows  negligence  in.    p.  615. 

TENANCY  IN  COMMON. 
Landlord — when  does  not  become  tenant  in  common,    p.  42. 

TENDER. 
Sales — when  must  be  kept  good.    p.  310.  . 

Unnecessary — ^when.    p.  571. 

TORTS. 
Condemnation  judgment — ^when  action  ex  delicto  not  maintainable 

for  failure  to  pay.    p.  592. 
Hunting  on  posted  land — ^what  is  proximate  cause  of  injury,    p.  52. 
Illegal  act — when  cannot  form  basis  of  action,    p.  52. 

TRIAL. 

Argument  of  counsel — when  not  reversable.    p.  68. 

Consolidation — ^when  proper,    p.  175. 

Evidence — when  refusal  to  permit  counsel  to  comment  on  erroneous, 
p.  427. 

Medical  examination — when  offer  of  party  for,  properly  refused, 
p.  639. 

Peremptory  instruction — ^when  should  be  granted,    p.  77. 

Questions  for  jury — when  weight  of  evidence  is.    p.  517. 

Reinstatement — when  proper,    p.  17. 

Remarks  of  court — when  attention  of  Jury  not  called  to  any  partic- 
ular finding,    p.  260. 

when  prejudicial  error,    p.  296. 

Verdict — when  not  result  of  compromise,    p.  294. 

TROVER  AND  CONVERSION. 
Conversion — ^what  essential  to.    p.  354. 
Evidence — ^when  sufficient  to  support  verdict,    p.  579. 
Judgment — when  not  excessive,    p.  579. 

TRUSTS. 
InvMd — ^when  does  not  Invalidate  entire  will.    p.  153. 

VENDORS  AND  VENDEES. 
Agreement  to   take  subject   to  incumbrance — when   Includes  'two 

trust  deeds,    p.  306. 
Breach  of  covenant — payment  of  assessment  as  condition  to  recovery 

for.    p.  442. 
Execution  lien — when  prior  to  Hen  of  conditional  vendor,    p.  159. 
Misrepresentation — when  evidence  insufficient  to  show.    p.  582. 
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Track  elevation — when  purchaser  bound  to  take  notice  that  city 
may  require,    p.  532. 

Trustee  in  bankruptcy — ^when  entitled  to  poBsession  as  against  con- 
ditional vendor,    p.  159. 

VERDICTS. 
Ambiguous — ^when  not    p.  14. 
Excessive — when  $1500  is.     p.  609. 
when  $1500  not.    p.  193. 

when  $2500  not.    p.  196. 

when  $4000  not.    p.  488. 

when  $7,500  not,  for  libel,    p.  644. 

when  $8000  not    p.  87. 

when  $45,000  not    p.  491. 

Offense — ^when  relates  to  but  one.    p.  14. 

WAREHOUSEMEN. 
Innocent  purchaser — ^when  not.    p.  319. 
Ownership — when  estopped  to  deny.    p.  319. 

WATERS  AND  WATER  COURSES. 
Flooding   lands — when    instruction   as   to   contributory   negligence 

improper,    p.  243. 

when  instruction  not  erroneous,    p.  243. 

when  notice  to  remove  obstruction  from  stream  not  condition 

precedent  to  action,    p.  243. 
Overfiov? — what  does  not  preclude  objection  to  party  plalntifC.    p.  42. 

what  are  remedies  for.    p.  42. 

when  damages  not  excessive,    p.  243. 

when  landlord  not  proper  party  plaintiff  in  action  for.    p.  42. 

when  landowner  not  bound  to  anticipate,    p.  11. 

Respondeat   superior — when    doctrine  of   applicable   to  action   for 

flooding  lands,    p.  243. 

WILLS. 
Bequest — ^when  violates  rule  against  perpetuities,    p.  153. 
Corpus — ^when  bequest  of  income  carries  title  to.    p.  153. 
SolUitor's  fees — when  allowance  of,  not  excessive,    p.  153. 
Trust — when  invalidity  of  does  not  invalidate  entire  will.    p.  163. 

WITNESSES. 
Answer — when  not  responsive,     p.  619. 
Credibility — ^what  proper  as  affecting,    p.  427. 
Memorandum — when  use  of  allowed,    p.  619. 

Prior  statements — ^when  admissible  as  affecting  credibility,    p.  417. 
Qualified— when.    p.  626. 
Refreshing  recollection — when  does  not  render  incompetent    p.  626. 
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Subpoena  duces  tecum — when  unnecessary,    p.  619. 

Surviving  payee — when  may  testify  as  to  possession  of  note.    p.  240. 

Wife — when  incompetent,    p.  85. 

— *—  when  not  competent  on  theory  of  agency,    p.  203. 

WORDS  AND  PHRASES. 
,    Defined — ^how.    p.  513. 

"Drinfc"— when  milk  not.    p.  364. 
**Food*' — when  ice  cream  is.    p.  364. 
"Ice  cream" — when  "food"  Is.    p.  364. 

• 

WORK  AND  LABOR. 
Evidence — when  sustains  recovery,    p.  333. 

WORKMEN'S  COMPENSATION. 
'Release — ^when  bars  recovery  under  Federal  Employers'  Liability 
Act    p.  77. 
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